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CASES     IN     CHANCERY 


BEFORE   THE 


VICE-CHANCELLOR. 


GARRARD  v.  LORD  LAUDERDALE  {a). 

JdY  an  Indenture  dated  the  22d  of  June  1822,  and 
expressed  to  be  made  between  the  late  Duke  of  York, 
•of  the  first  part,  the  Defendants,  Lord  Lauderdale,  and 
jB.  C.  Stephenson,  Esq.  of  the  second  part,  and  the 
several  Persons  whose  Names  were  mentioned,  in  the 
Schedule  to  the  Deed,  as  Creditors,  of  the  Duke,  in  the 
sums  set  opposite  to  their  names,  of  the  third  part,  the 
Duke  assigned,  to  the  Defendants,  his  Furniture,  Plate, 
live  and  dead  Stock,  growing  Crops,  and  other  Effects  at 
Oatlands,  upon  Trust  to  sell  the  same,  and  to  pay  certain 
Tithes,  Rates  and  Taxes,  and  also  a  Debt  of  1,138/.  due 
to  M.  P.  Romano,  and  the  costs  of  getting  in  the  Crops 
and  carrying  on  the  Farm  until  the  istof  November  then 
next,  and  the  Wages  of  Servants  and  the  several  Debts 

(a)  This  Case  was  decided  on  the  authority  of  Wahoyn  v. 
ComttM,  3  Mer.  707 ;  and,  as  the  correctness  of  that  Report 
has  t>een  frequently  questioned,  it  was  thought  advisable  to  give 
an  early  Report  of  the  former  Case,  and  a  full  statement  of  the 
Utter.    See  post.  p.  14. 

Vol.  III.  B 


1830  2 

6th  and  9th 

December. 

Debtor  and 
Credf^. 
Vdunmry 

Conveyance, 

A  Convey- 
ance by  a 
Debtor,'  to  Trus- 
tees fur  pay- 
ment of  sche- 
duled Creditors, 
who  do  not 
execute  the 
Deed,  or  con- 
form to  itstermSy 
cannot  be  en- 
forced by  the 
Creditors. 


Garrard 

V. 


CASES   IN   CHANCERY. 

1830.  mentioned  in  the  Schedule,  not  exceeding  50 /•  each, 

and  to  divide,  the  residue  of  the  Monies  arising  from  the 

Sale,  amongst  the  several  Creditors  of  the  Duke,  Parties 

Lord  to  the  Deed,  in  proportion  to  the  amount  of  their  Debts. 

Laudbrdals. 

"The  Plaintiff  was  one  of  the  Creditors  mentioned  in 
the  Schedule.  The  defendants  sold  the  Property 
assigned  to  them,  and  received  the  Proceeds.  The 
Plaintiff,  not  having  been  paid  his  Debt,  filed  a 
Bill  (on  behalf  of  himself  and  the  other  unsatisfied 
Creditors  of  the  Duke,  who  were  entitled  to  the  benefit 
of  the  Assignment,)  against  the  Defendants,  charging 
that  he  and  the  other  Creditors  did,  in  consideration  of 
the  Deed  having  been  executed  in  their  favour,  and  on 
the  faith  of  the  provisions  thereby  made  for  their  Debts, 
forbear  to  sue  the  Duke,  and  that,  thereby,  the  Deed  was 
founded  on  a  good  and  valuable  Consideration,  and 
was  binding  on  the  Duke  and  the  Defendants :  That,  on 
the  24th,  and  also  on  the  28th  of  June  1 822,  the  Plaintiff's 
Solicitor  called  upon  Mr.  Humphries,  the  Solicitor  of  the 
Defendants  and  of  the  Duke  in  the  matters  of  the  pro- 
posed Deed,  when  the  Deed,  which  had  been  executed 
by  the  Duke,  was  shown  to  the  Plaintiff's  Solicitor; 
and  that  the  Plaintiff  afterwards  received  a  Letter 
from  Mr.  Humphries,  which  was  as  follows :  *'  I  am 
directed,  by  the  Earl  of  Lauderdale,  and  Colonel  Stephen- 
son,  to  inform  you  that  his  Royal  Highness  the  Duke 
of  York  has  assigned  to  them  all  his  Goods,  growing 
Crops,  and  other  personal  Effects  at  Oatlands,  for  pay- 
ment of  certain  Scheduled  Creditors,  amounting  to 
8,802  /.  5 1.  7  d.  afler  payment  of  Expenses,  and  a  prior 
Charge  which  may  amount  to  about  2,000  /•  more  or 
less.  Your  Name  is  in  the  Schedule  to  a  Debt  amount- 
ing to  igi  /.  35.,  and  the  Deeds  direct  that  those  Debts 
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in  the  Schedule  which  do  not  amount  to  50  /.  each  shall, 

in  the  first  place,  be  paid  in  full,  and  the  Dividend 

between  the  remaining  Debts,  without   preference  or      Garrard 

priority.     It  is  impossible  to  say  what  you  may  receive  Lord 

under  this  Assignment,  as  it  greatly  depends  upon  the   Laudsrdalb. 

price  of  the  Agricultural  Produce ;  but  if  you  are  not 

paid  in  full,  what  you  receive  is  only  to  be  taken  in 

part.*'    The  Bill  prayed  that  the  necessary  Accounts 

might  be  taken,  and  that  the  Trusts  of  the  Deed  might 

be  carried  into  execution. 


The  Defendant  Stephenson,  by  his  Answer,  said  that 
neither  the  Plaintiff,  nor  any  of  the  other  Creditors,  ex- 
ecuted the  Deed  ;  that  it  was  executed,  by  the  Duke, 
without  their  knowledge,  privity  or  concurrence,  and 
was  altogether  voluntary  and  without  Consideration, 
on  his  part :  that  the  Trustees  had,  out  of  the  Trust- 
property,  paid  the  Tithes,  Taxes  and  Rates  mentioned 
in  the  Schedule,  the  Debt  due  to  Romano,  and  also  the 
Debts  which  did  not  exceed  50  /.,  and  that  they  had,  by 
the  express  direction   of  the  Duke,   paid  five  Sums, 

amounting  to  1,653  ^•t  ^^  ^^  ^^^  ^^^  ^^^  ^^  ^^  Duke, 
and  that,  though  he  did  not  repay  them  those  Sums,  he 
had,  out  of  his  own  Monies,  paid  several  of  the  Creditors 
the  whole  or  part  of  their  Debts,  amounting,  altogether, 
to  1,653/.  ^^^9  therefore,  that,  if  the  Deed  was  irrevo- 
cable, (which  the  defendant  submitted  it  was  not,)  the 
Duke's  Personal  Representatives  were  entitled  to  stand 
in  the  place  of  those  Creditors,  to  the  extent  of  that  sum; 
that  the  Duke,  by  calling  for  or  directing  payment  of  the 
five  Sums  before  mentioned,  had  revoked  the  Deed  to 
the  extent  of  those  Sums;  and  that  the  Defendants  had 
been  advised  that  it  was  doubtful  whether  they  ought 

B  2 


4  CASES    IM    CHANCERY. 

1830.  not  to  hold  the  Balance  in  their  hands,  in  Trust  for  the 

''  Duke's  Personal  Representatives,  and  that  they  had, 

for  that  reason,  abstained  from  making  any  distribution 

y    *  of  it  amongst  the  Creditors:  that  the  Plaintiff,  previ- 

Lauderdale,   ^^y  ^^  ^^  execution  of  the  Deed,  did  make  some  very 

urgent  applications,  to  the  Duke,  through  the  Defendant, 
Stephenson  (who  was  then  acting  as  the  Duke's  Agent,) 
for  the  payment  of  his  debt,  and  that  the  Plaintiff's 
Solicitor  wrote  a  Letter  to  the  Defendant,  peremptorily 
demanding  payment,  and  threatening  Proceedings  at 
Law  in  case  of  refusal.  The  Defendant  denied  that  Mr. 
Humphries  ever  was  his  Solicitor,  and  said  that  he  was 
unable  to  set  forth  whether  Mr.  Humphries  wrote  and 
sent  a  Letter,  to  the  Plaintiff,  to  the  purport  or  effect 
stated  in  the  Bill ;  but  that,  upon  the  execution  of  the 
Indenture,  he  and  his  Co*-trustee  authorized  Humphries 
to  write  and  send,  to  the  Creditors  whose  Debts  were 
mentioned  in  the  Schedule,  circular  Letters  informing 
them  of  the   execution  of  the  Indenture.    The  De- 
fendant denied  that  the  Indenture  was  an  inducement 
and  consideration,  to  the  Plaintiff  and  the  other  Credi- 
tors, to  forbear  to  sue  the  Duke,  and  said  that  though 
the  Plaintiff  and  some  of  the  Creditors  did  not,  yet 
others  of  them  did  sue  the  Duke,  for  their  Debts. 

A  Motion  was  now  made,  for  the  Plaintiff,  that  the 
Defendants  might  be  ordered  to  pay,  into  Court,  the 
Balance  admitted  to  be  in  their  hands. 

Mr.   Rogersy  for  the  Plaintiff,  in  support  of  the 
Motion : — 

The  Creditors  were  made  Parties  to  the  Deed  of 
June  1822;  and,  although  that  Deed  was  voluntary. 
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Tt  is  binding,  under  all  the  circumstances  of  the  case,  1830. 

upon  the  Representatives  of  the  Grantor.  We  are  here  '  "^  ' 
contesting  with  the  Trustees,  after  the  death  of  the  Gaerard 
Grantor;  and  they  say  that,  though  they  have  the 
Funds  in  their  hands,  they  are  not  to  execute  the  T.^^Tn»wnAT« 
Trusts,  because  they  paid  over,  to  the  Duke,  certain 
parts  of  the  Proceeds  of  tlie  Property  assigned  to  them. 
But,  as  the  Trustees  possessed  the  Property,  and  as 
the  Duke  is  dead,  the  Deed  is  irrevocable.  If  a  Trust 
is  once  created,  it  is  not  competent  to  the  party,  to 
defeat  it.  ElHson  v.  Ellison  (b).  Although  the  Plain, 
tiff  did  not  actually  execute  the  Deed,  yet  he  was 
named  as  a  party  to  it,  and  was  privy  to  its  execution 
and  contents :  for,  on  the  execution  of  the  Deed,  Mr« 
Humphries^  by  the  direction  of  the  Trustees,  wrote 
circular  Letters,  to  the  Creditors,  informing  them  of 
the  execution  and  purport  of  the  Deed.  It  was  decided 
in  Leech  v.  Letch  (c),  that  a  Conveyance  for  payment  of 
Debts,  generally,  to  which  no  Creditor  was  a  party,  and  in 
which  no  particular  Debts  were  specified,  was  voluntary : 
but  here  the  Debts  were  specified,  and  it  cannot  be  dis- 
puted that  the  payment  of  Debts  is  a  sufiicient  consi- 
deration for  a  Deed.  But,  taking  this  Deed  to  have 
been  voluntary,  the  Trustees  got  the  Property  into  their 
hands,  and,  after  that,  the  Grantor  could  not  revoke  it.  It 
is  a  different  case  where  a  remittance  is  merely  in  tran- 
situ ;  for  then  there  is  no  doubt  that  it  may  be  recalled. 

Mr.  Pepys  and  Mr.  Wigramy  for  the  Defendants  : — 

We  do  not  deny  the  general  proposition,  that  a 
Court  of  Equity  will  execute  a  voluntary  Trust,  where 
the  relation  of  Trustee  and  cestui  que  Trust  is  once  duly 

(h)  6  Vcs.  C56,  see  66a.  (c)  1  Ch.  Ca.  249. 

B3 
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1830.  constituted.    But  we  deny  that  the  Deed  of  22d  June 

'        "^        '      1822,  upon  which  the  Plaintiff  in  this  Case  relies,  had 

Garrard       ^^  ^g^^  ^f  constituting  the  Earl  of  Lauderdale  and 

.  ^'  Colonel  Stephenson  Trustees  for  the  iPlaintiff.     The 

Lord  *^ 

Lauderdale.   ^^®®  ^^  tVakoyny.  Cauits,  (d),  and  Page  v.  Broom (e), 

clearly  establish  that  a  Conveyance  upon  Trust  to  pay 
Debts,  or  even  to  pay  a  particular  Debt,  which  was  the 
case  in  Page  y.  Broom,  does  not,  where  the  Credi- 
tors are  not  parties  or  privy  to  the  Deed,  withdraw  the 
Property  from  the  absolute  control  of  the  Author  of  the 
Deed,  or  give  the  Creditors,  or  particular  Creditor, 
a  Lien  upon  the  Property  conveyed.  Such  Deeds  have 
always  been  considered,  as  in  truth  they  are,  merely 
private  arrangements,  made  by  the  Author  of  them  for 
his  own  convenience,  and  the  Grantees  are  Trustees 
for  him,  and  not  for  the  Creditors. 

The  proposition  that  the  Author  of  the  Deed  may 
recall  the  Property,  is  decisive  against  the  right  of  a 
party,  who  rests  his  case  upon  the  Deed  alone,  to  file 
such  a  Bill  as  this.  A  Plaintiff  must  have  the  right  to 
the  Decree  which  he  asks  at  the  time  he  puts  his  Bill 
upon  the  file.  Barfield  v.  Kelly  (f).  Whereas,  in  this 
Case,  it  is  clear  that  the  filing  of  the  Bill  cannot  restrain 
the  right,  of  the  Author  of  the  Deed,  to  recall  the  Pro- 
perty conveyed  by  it;  and,  whilst  that  right  exists,  the 
Grantees  must  continue  Trustees  for  him  and  not  for 
the  Plaintiff. 

The  only  cases  in  which  the  property  conveyed  by 
such  a  Deed  as  that  of  22d  June  1822,  has  been  held 

(d)  3  Mcr.  707.  (0  4  Ru»s.  6. 

(/)  4  Uuas.  355. 
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bound  in  fkvour  of  Creditors,  are  those  in  which  the  1830. 

Trustees  have,  by  dealing  with   a  Creditor  in   pur-     ^        ^        ' 
suance  of  the  Deed,  constituted  themselves  Trustees      Caruard 
for  him.    An  attempt  is  made  to  establish  such  a  case         Lord 
here,  but  without  success.    The  Trustees  admit  that  Lauderdalb. 
Mr.  Humphries,  with  their  authority,  sent  a  circular  to 
the  Creditors  of  the  Duke  of  York,  informing  them  of 
the  execution  of  the  Deed.    It  does  not  appear  whether 
the  Plaintiff  received  the  circular  or  not.    None,  how- 
ever, of  theCreditors  in  any  manner  noticed  the  circular, 
in  the  lifetime  of  His  Royal  Highness.     Many  brought 
actions  against  him.    After  his  death  a  suit.  Greenwood 
V.  Taylor,  was  instituted  for  the  administration  of  his 
general  Personal  Estate,  and  the  Plaintiff  in  this  Suit 
went  in  under -the  Decree  in  that  Suit,  and  proved  his 
present  claim,  as  a  Debt  against  the  Duke's  general 
Personal  Estate.*  At  the  nth  hour,  the  Plaintiff  insti- 
tutes this  Suit,  having  never,  till  that  hour,  in  any  manner 
noticed  the  Deed  in  question,  and  having  (for  anything 
that  appears  to  the  contrary,)  then,  for  the  first  time* 
got  intelligence  of  the  Deed,  or  thought  of  seeking 
any  benefit  under  it.    In  the  mean  time,  the  Defendants, 
during  the  lifetime  of  the  Duke  of  York,  handed  over 
to  him,  by  his  express  desire,  or  applied  according  to  his 
directions,  the  greater  part  of  the  proceeds  of  the  Pro- 
perty comprised  in  the  Deed.  They,  therefore,  hold  what 
remains,  as  Trustees  for  the  general  Personal  Estate  of 
the  deceased. 

The  Vice-Chancellor  : — 

The  question  in  this  Case,  is  similar  to  that  which  1830, 

arose  in  the.  case  of  Walwyn  v.  Coutts ;  and  I  have   9^  December. 

*  This  fact  did  not  appear  upon  the.  Ao9W€a'» 
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1830.         obtained  tiie  Bill  that  was  filed  in  that  Cause;  and 
'  I  have,  also,  procured,  from  the  R^strar's  Book,  a 

GABaARD      (j^py  ^^f  ^^  Order  made  in  that  Case. 

LAVDBaDALS.       '^^  ^^^  Deed  in  that  Cause,  was  dated  the  22d  of 

February  1812;  and  it  is  obvious,  from  its  contents, 
that  the  object  of  the  Duke  of  Marlbaroughf  in  execut- 
ing it,  was  to  make  a  provision  for  the  Marquis  of 
Blandford;  and  there  is  no  reference  in  it  to  any  thing 
which  was  to  move,  from  the  Marquis,  to  his  Creditors. 
It  was  a  Deed  made  by  the  Father  to  the  Son,  for  the 
purpose  of  redeeming  Annuities  granted  by  the  Son,  and 
paying  off  the  arrears  of  those  Annuities ;  and  then, 
if  the  Trustees  thought  proper,  they  were  empowered,  to 
raise  a  sum  for  the  payment  of  the  Son's  specialty  and 
simple  contract  Debts.  It  is  observable,  however,  that, 
by  the  ultimate  Trust  in  that  Deed,  the  Marquis  of 
Blandford  took  a  direct  interest  in  the  Estates,  for  he 
was  made  Tenant  in  fee,  of  them,  in  remainder,  after 
the  death  of  the  Duke. 


The  Marquis  having  thus  become  Tenant  in  fee 
in  remainder  of  these  Estates,  became  party  to 
another  Indenture,  of  the  13th  of  August  1812, 
which  was  made  between  the  Duke  of  Marlborough  of 
the  first  part,  the  Marquis  of  Blandford  of  the  second 
part,  and  Blachtone  If  Coutts  of  the  third  part.  That 
Deed  recited  that  15,000/.  had  been  raised  by  the 
Parties,  that  the  Trustees  had  not  been  able  to  liquidate 
the  demands,  and  that  the  Duke  and  the  Marquis  had 
agreed  that  the  Trusts  of  the  former  Deed  should  be 
extended  so  as  to  enable  the  Trustees  to  raise,  by  way 
of  Annuity,  the  Sums  by  the  release  authorized  to  be 
raised  by  Sale  or  Mortgage. 
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Now  in  that  Deed,  there  was  a  direct  dealing,  by  the 
Marquis  of  Biandfctrd,  by  means  of  his  Reversion  in  fee, 
and  by  that  Deed  he  took  upon  himself  to  vary  the  order 
of  payment  prescribed  by  the  former  Deed.  Then  the 
character  of  the  Parties  changed  ;  for  we  have  no  longer  i^qderdalb. 
the  Father  making  a  provision  for  the  Son,  but  here  is  a 
Son,  who  had  attained  a  vested  remainder,  varying  the 
order  in  which  the  Trusts  had  been  declared  for  the 
benefit  of  his  Annuity  Creditors,  and  afterwards,  for  hift 
general  Creditors. 

Then  there  was  a  third  Deed  of  the  20th  of  October 
1813,  made  between  the  Duke  of  MarlboroiLgh  of  the 
first  part,  the  Marquis  of  Blandford  of  the  second  part, 
and  Blacksione  4r  Coutta  of  the  third  part.  And,  in  that 
Deed,  they  take  notice  that  the  Duke  and  the  Marquis 
had  agreed  that  the  Trustees  should  stand  seised  of  the 
Hereditaments,  &c. — [His  Honor  here  read  part  of  the 
Deed.] 

That,  certainly,  is  not  a  very  plain  manner  of  slating 
what  the  Parties  were  to  do,  but  those  are  the  terms  of 
the  Deed.  The  Deed  then  proceeds  thus :  ''That  is  to 
say,  upon  Trust  to  raise,''  8cc.,  and  the  ultimate  Trust 
was  then  declared,  as  before. 

Now,  here  again,  there  was  a  direct  interference  both 
by  the  Duke  of  Marlborough,  and  by  the  Marquis  of 
Blandford,  with  respect  to  the  disposition  which  had 
been  previously  pointed  out  for  the  payment  of  the 
Annuity  Creditors,  and  also,  of  the  other  Creditors  of 
the  Marquis. 

Then  the  Bill  alleged  that  the  Trustees  had  raised 
several  Sums  of  Money,  divers  parts  of  which  had 
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1830.  been  paid  over  by  them  to  the  Duke  and  Marqois: 

*        "        '     That  the  Plaintiff's  Annuity  and  several  of  the  other 

Garrard       Annuities  were  still  unpaid :  That  the  Trustees  pre- 

,    '  tended  that  they  were  allowed  to  apply,  the  Monies 

Lauderdale*   ^^^ed,  as  they  should  deem  most  beneficial  to  the 

several  Trusts ;  but  the  Plaintiff  charged  that  they  were 
bound,  by  the  Indenture  of  the  22d  of  February  1812, 
to  repurchase  the  Annuities,  and  pay  off  the  Arrears ;  and 
that  the  Annuities  and  Arrears  were  a  lien  upon  the 
Estates,  and  that  the  Trustees  could  not  apply  the 
Monies  to  any  other  purpose,  before  they  should  have 
repurchased  the  Annuities  and  paid  off  the  Arrears : 
That  the  Duke  and  Marquis  pretended  that  they  were 
entitled  to  have  the  3,000  /.  raised  and  paid  to  the 
Marquis,  and  that  the  Trusts  of  the  Indentures  were 
solely  for  the  benefit  and  accommodation  of  the 
Marquis ;  and  that  the  Duke  and  Marquis  had  called 
upon  the  Trustees  to  reconvey  the  Trust  Premises  to 
them. 

The  Bill  then  prayed  that  the  Plaintiff's  Annuity, 
and  the  other  Annuities  mentioned  in  the  Schedule  to 
the  Deed  of  February  i8i2,might  be  declared  to  be  a  lien 
on  the  Estates,  and  on  the  Monies  raised  and  to  be  raised ; 
that  the  Trusts  of  the  Indentures  might  be  performed  ; 
that  the  Defendants  might  account  for  what  they  had 
received;  and  for  an  Injunction  to  restrain  the  Trustees 
from  reconveying  the  Estates  to  the  Duke  or  to  the 
Marquis,  and  from  paying  over,  to  them  or  either  of 
them,  any  of  the  Monies  raised  under  the  Trusts. 

To  that  Bill  the  Duke  of  Marlborough  and  the 
Marquis  of  Blandford  were  made  Defendants,  as  well 
as  BlacksUmeS^  Couiis.  Couth,  in  his.  Answer,  admitted 
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the  Deeds,'  and  submitted  all  the  questions  of  law  1830. 

to  the  Court.    Then,  on  the  1  ith  of  May,  the  Plaintiff  '        "^ 

applied,  to  the  Lord  Chancellor,  for  an  Injunction :  end  Garrard 

that  application  was  made  in  terms  which  raised  the  . 

question  that  has  been  raised  by  the  passages,  in  the  LAupsaDALB. 
Bill,  which  I  have  referred  to. 

That  application  was  opposed  by  Counsel  on  behalf 
of  the  Marquis  and  the  Trustees ;  and  the  result  of  it 
was,  that  the  Court  did  not  think  fit  to  make  any 
order  upon  it,  but  directed  the  Plaintiff  to  pay,  to 
the  Defendants,  the  Costs  of  the  application.  So  that 
a  more  decisive  opinion  upon  it  could  not  have  been 
given  by  that  learned  Judge. 

Now  the  question  is,  what  is  fiurly  to  be  inferred 
from  that  Order :  and,  having  had  an  opportunity  of  con- 
sidering this  since  the  motion  was  mentioned  to  me,  it 
appears  to  me  that  the  principle  on  which  Lord  Eldon 
acted  when  he  pronounced  that  Order,  must  be  taken  10 
be  consistent  with  that  which  he  has  repeatedly  declared 
to  be  the  established  law  of  this  Court,  namely,  that, 
where  there  is  an  actual  settlement  made  for  vesting  an 
Estate  in  Trustees,  or  for  vesting  Stock  in  Trustees  for 
Volunteers,  there,  the  legal  character  being  complete, 
the  persons  who  have  the  legal  character  are  Trustees 
for  the  Volunteers,  who  may  claim  as  cestui  que  Trusts 
against  the  Trustees  under  the  Deed.  I  apprehend 
that  the  principle  of  the  two  decisions  in  Ellison  v.  EIH- 
son^  and  Pulvertofi  v.  Pulvertoft  (A),  and  of  this  in 
Walwyn  v.  Cauits  are  reconcilable  with  each  other; 
because  I  apprehend  that  Lord  Eldon  must  have  con- 

(A)  18  Ves.  84. 


12  CASES   IN    CHANCERY. 

1830.  eidered  that,  where  a  person  does,  without  the  privity 

"^        "^        '  of  any  one,  without  receiving  consideration,  and  without 

Garbard  notice  to  any  Creditor,  himself  make  a  disposition,  as 

.    '  between  himself  and  Trustees,  for  the  payment  of  his 

Lauderdale    ^®^*®»  ^®   ^®  merely    directing  the  mode   in  which 

his  own  Property  shall  be  applied  for  his  own  benefit, 
and  that  the  general  Creditors,  or  the  Creditors  named 
in  the  Schedule,  are  merely  persons  named  there  for  the 
purpose  of  showing  how  the  Trust  Property  under  the 
Toluntary  Deed,  shall  be  applied  for  the  benefit  of 
the  Volunteers.  Now  it  is  manifest  that  my  Lord 
Eldon  must  have  proceeded  on  this  principle :  for  he 
must  have  considered  that  the  first  Deed  was  a  volun- 
tary Deed  for  the  benefit  of  the  Marquis  of  Blandford; 
and  he  must  also  have  considered  that,  as  under  that 
Deed  the  Marquis  had  become  Tenant  in  fee  in 
remainder  of  the  Estates,  he  vi^as,  when  he  executed  the 
two  subsequent  Deeds^  dealing  with  his  own  Property, 
for  his  own  personal  benefit  and  accommodation,  in 
paying  his  Creditors  as  he  thought  proper.  Now  it 
appears  to  me  that  that  is  a  broad,  intelligible  ground 
of  decision,  the  principle  of  which  reconciles  the  deci- 
sion in  Wahoyn  y.  Coutts,  with  the  decisions  in  Pulver* 
tofi  V.  Puheriofi,  and  Ellison  v.  Ellison. 

It  was  said,  however,  by  the  Plaintifi^s  Counsel, 
that,  in  this  particular  Case,  the  Creditors  must  be 
entitled  to  the  benefit  given  by  the  Deeds,  on 
account  of  the  Letter  that  was  vnitten  by  Mr.  Hum- 
phries. Now,  in  the  first  place,  it  is  not  admitted,  by 
the  Answer,  that  that  Letter  was  received ;  and,  even  if 
it  had  been  received,  it  does  not  appear  that  the  Cre- 
ditors ever  submitted  to  take  the  benefit  of  the 
Deed,  or  conformed  to  its  terms,  or  abstained  from 


CASES   IN   CHANCERY.  j^ 

SQing  the  Duke.     But  it  has  been  stated   that,    so  ^g 

far  from   this  Creditor  thinking  that  he  was  bound      ' v    ■    • 

to  take  the  benefit  of  the  Deed,  he  actually  came  in,  Garrard 

under  the  Decree  made  in  the  Suit  that  was  instituted  ^* 

for  the  administration  of  the  Duke  of  YorK^  Estatei  ^^^ 
and  proved  his  Debt  before  the  Master  after  the  re- 
ceipt of  the  Letter* 

My  opinion  therefore    is  that,   according    to  the 
principle  of  the  decision  in    Walwyn  v.   Couits,  the 
Creditors  would  not  have  had  any  right  to  enforce 
the  Deed,  even  if  it  had  appeared  that  the  Letter  before 
alluded  to,  had  been  received  by  them,  inasmuch  as 
they  did  not,  by  signing  and  sealing  that  Deed,  make 
themselves  Parties   to  it.      But  supposing  that  the 
Plaintiff  had   a    right  to    enforce    the    Deed    from 
receiving  that  Letter,  my  opinion  is  that  what  has 
passed  would  have  destroyed  his  right.    On  the  whole 
therefore,  I  think  that  this  motion  ought  to  be  refused ; 
and,  as  the  Case  of  Walwyn  v.  CoutU  is,  in  my  opinion, 
rightly  reported,   that  it  ought  to    be  refused  with 
Costs  (t). 

(t)  See  the  Canes  relating  to  Voluntary  Deeds,  in  the 
Notes  on  Gordon  y-Oordonf  3  Swanst.400;  and  also  Sugd. 
Vend.  8th  Edit.  649,  and  the  Cases  there  referred  to.  See 
also  Tarback  v*  Marbury^  9  Vern.510. 

The  Deci^on  in  the  Case  above  reported,  was  affirmed  by 
the  Lord  Chancellor  on  the  11th  of  February  1831. 


u 
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1815: 
nth  May. 


WALWYN  V.  COUTTS  (a). 


^riM^      The  Bin  was  filed,  by  the  Plaintiff,  on  behalf  of  himself 

VoUnta/y       luid  the  other  Creditors  of  the  Marquis  of  Blandford  who 

C<moaf<mc€.      ^ere  entitled  to  the  benefit  of  the  after  mentioned  In- 

A  Fa^iercon-     dentures  of  the  22d  of  February  181 2,  the  13th  of  Au- 

veys  his  Estates  gust  18 18  and  the  20th  of  October  1813.    It  stated  an 

Indenture  of  the  13th  of  March  1809,  by  which  the 
Marquis  secured  an  Annuity  of  500  /•  to  the  Plaintiff: 
That,  by  Indentures  of  Lease  and  Release  of  the 
sistand  22d  of  February  1812,  the  Release  being 
made  between  the  Defendant  the  Duke  of  Marlborough 
of  the  first  part,  the  Defendant  the  Marquis  of  Bland^ 
ford,  of  the  second  part,  and  the  Defendants  Black- 
stone  If  Coutts,   of   the    third    part,    aft«r    reciting 

remabder  to     '  ^^^  ^^  Duke  was  seised  in  fee  of  the  Manors  and 

other  Hereditaments  thereinafter  described,  and  that 
the  Marquis  had  granted  the  Annuities  mentioned  in 
the  Schedule  thereto,  and  that  the  Duke  was  desirous  of 
relieving  him  firom  the  payment  of  them,  and  also  to 
make  such  Provision  for  him  as  after  mentioned ;  the 
Duke,  in  consideration  of  natural  love  and  affection, 
grranted,  &c.  to  Blacksione  if  CmUts,  and  their  Heirs, 
divers  Manors,  8cc.  upon  Trust  to  raise  such  Sums  of 
Money  as  might  be  suflBcient  to  re-purchase  the  An- 
nuities mentioned  in  the  Schedule,  and  all  such  other 

of  the  Scheduled  Annuities,  if  any,  as  had,  previously  to  the  execution  of 

rai^dn'di^^        the  Release,  been  granted  by  the  Marquis,  and  also  to 

Trustees  from      pay  the  Arrears  of  the  Annuities  and  the  Costs  incidental 

execntiDg  the 

Trusts  of  the  sobseqaent  Deeds,  until  they  had  performed  the  Trusts 

of  the  first,  refuaed. 

(a)  Set  ante f  p.  1. 


to  Tnntees  for 
paying  off  An- 
nuities granted 
by  his  Sod,  to* 
gether  with  the 
ArreaiB,  and 
also  the  Son's 
Debts,  if  they 
thought  proper 
to  paythem, 
remainder  to 


his  Son  ID  Fee. 
The  Annuities 
were  mentioned 
in  a  Schedule, 
but  the  Annui- 
tanti  were  not 
Parties  to  the 
Deed.    The 
Father  and  Son 
then  execote 
other  Deeds, 
varying  the 
former  Tnisti : 
Motion  by  one 


CASES    IN    CHANCERY. 

to  paying  off  the  same,  and  to  the  execution  of  the 
Trusts  ;  and  then  in  Trust,  if  Blackstone  If  Coutis 
should  think  proper,  to  raise  any  further  Sum  which 
th^y  might  deem  expedient,  to  pay  any  Debts  then  due 
from  the  Marquis  that  the  Trustees  should  consider  ad- 
visable to  be  paid:  and,  for  the  purpose  of  raising  such 
Sums,  it  was  declared  that  the  Truislt^es  should,  at  such 
times  as  to  them  should  seem  proper,  sell  the  Manors  and 
other  Hereditaments,  and  should,  in  the  mean  time,  mort- 
gage the  same  or  any  part  thereof,  and  stand  possessed 
of  the  Money  to  be  raised  thereby,  upon  Trust  to  pay  off 
the  Annuities  and  Arrears,  and  then  upon  Trust,  if  the 
Trustees  should  think  proper,  but  not  otherwise,  and  at 
the  request  of  the  Marquis,  to  pay  such  of  his  Debts 
as  they  should  consider  advisable  to  be  paid,  and  then 
to  pay,  to  the  Duke,  the  surplus  of  the  Monies  which 
should  be  raised  in  his  lifetime,  and  the  siirplus  of  the 
Monies  which  should  be  raised  after  his  decease,  to 
the  Marquis:  and,  subject  to  the  Trusts  aforesaid, 
the  Trustees  were  to  stand  seised,  of  the  Manors 
and  other  Hereditaments,  in  Trust  for  the  Duke  for 
his  life,  andy  after  his  death,  in  -trust  for  the  Marquis 
in  fee. 


15 


1815. 

V 

Walwxn 

COUTTS. 


The  Bill  further  stated  that  the  Plaintiff's  Annuity  was 
mentioned  in  the  Schedule,  and  that,  by  an  Indenture 
dated  the  13th  of  August  1812,  and  made  between  the 
Duke,  of  the  first  part,  the  Marquis,  of  the  second  part, 
and  Blackstone  If  Coutts,  of  the  third  part,  after  re- 
citing that  Blackstone  Sf  Co«^/5,  had  raised  15,000/. 
by  way  of  Mortgage  upon  a  part  of  the  Hereditaments, 
and  that  they  had  not  been  able  to  raise  any  further 
Sum  by  way  of  Mortgage  or  to  sell  any  of  the  Here- 
ditaments upon  advantageous  terms,  and  that  it  might 
tend  to  the  prejudice  of  the  Duke  and  the  Marquis,  if 
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sales  were  prematurely  made,  and   that  most  of  the 
Amiuities  granted  by  the  Marquis  were  still  subsisting, 
and  that  a  considerable  part  of  his  debts  remained  unpaid, 
and  that,  in  order  that  the  Annuities  and  Debts  might  be 
repurchased  and  paid  as  soon  as  conveniently  might 
be»  the  Duke  and  the  Marquis  had  agreed  that  the 
TVusts  and  Powers,  contained  in  the  Release,  should  be 
extended,  by  enabling  Blackstom  4r  Cautis  to  levy  and 
raise^  by  way  of  Annuity,  the  Sums  of  Money  by  the 
Release  authorized  to  be  raised  by  Sale  or  Mortgage, 
and  also  to  raise  such  additional  Sums   of  Money  as 
thereinafter  mentioned,  by  way  of  Mortgage,  Sale  and 
Annuity,  it   was   declared    that  Blackstane  Sf  Couit$ 
should,  subject  to  the  Mortgage  made  by  them,  stand 
seised  of  the  Hereditaments,  upon  the  Trusts]  of  the 
Release  preceding  the  ultimate  Trusts  for  the  benefit  of 
the  Duke  and  Marquis,  and,  subject  thereto,  upon  Trust 
to  raise,  from  time  to  time.  Money  sufficient  to  pay  the 
Interest  of  any  Debts,  at  the  date  of  the  Release,  owing 
by  the  Marquis,  and  the  payment  of  which  Blackstone 
If  Ckmtti  should  think  proper  either  to  make  or  not 
to  make,  or  to  postpone,  and  also  to  raise,  if  they 
should  think  proper,  all  such  Sums  of  Money  as  might 
be  sufficient,  from  time  to  time,  to  pay  the  Annual 
Premiums  of  any  Policies  of  Assurance,  which  might 
have  been    or   should  be  effected  upon  the  life   of 
the  Marquis,  by  himself  or  any  of  his  Creditors,  for 
securing  any  Debts  which,  at  the  date  of  the  Release, 
were  due  and  owing  to  them  by  the  Marquis.     And  it 
was  declared  that  the  Trusts  and  Powers  contained  in 
the  Release,  should  extend  to  the  levying  and  raising 
the  Sums  of  Money  by  the  now  stating  Indenture  au- 
thorized to  be  raised,  and  that,  for  the  purpose  of  raising 
those  Sums  and  the  Sums  by  the  Release  directed  to 
be  raised,  it  should  be  lawful  for  the  Trustees,  if  they 
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shoidd  think  proper,  to  grant  Annuities  for  lives,  to  be 
issuing  out  of  the  said  Manors    and  other  Heredita- 
ments, in  consideration  of  such  Sums  of  Money  as  they 
should  think  proper;  and  the  Trustees  were  directed 
to  stand  possessed  of  the  Money  to  arise  by  the  sale  of 
such  Annuities,  and  which  should  otherwise  come  to 
their  hands,  by  virtue  of  the  Trusts  thereinbefore  de- 
clared, upon  such  Trusts  preceding  the  Trust  for  the 
payment  of  the  ultimate  Surplus-monies  to  the  Duke 
and  the  Marquis,  as,  by  the  Indenture  of  Release,  were 
expressed  concerning  the  Monies  thereby  directed  to 
be  raised,  and,  subject  to  the  same  Trusts,  upon  Trust, 
out  of  the  Monies  to  be  raised  under  the  Trusts  afore* 
said,  to  pay  the  Expenses  of  preparing  and  executing 
the  present  Indenture,  and  also,  if  required  and  thought 
reasonable,  of  all  such  Deeds  as  should  be  requisite  for 
securing  any  Annuities  to  be  granted  as  aforesaid,  and 
also,  the  Costs  of  the  performance  of  the  Trusts  of  the 
present  Deed,  and  with  and  out  of  the  same  Monies,  to 
pay  the  Interest  of  any   Debts,  at  the  date  of   the 
Release,  due  by  the  Marquis,  and  the  payment  of  which 
the  Trustees  should  think  proper  either  to  make  or  hot 
to  make  or  to  postpone,  and  also  all  such  Annual  Pre- 
miums of  any  Policies  of  Assurance  which  might  have 
been  or  should  be  effected,  upon  the  life  of  the  Mar- 
quis, by  himself  or  by  any  of  his  Creditors,  for  securing 
any  Debts,  which,  at  the  date  of  the  Release,  were  due  to 
them  by  the  Marquis,  and  which  Debts  the  Trustees  might 
think  proper  either  not  to  pay,  or  to  postpone  the  pay- 
ment of:  and,  subject  to  the  several  payments  aforesaid, 
upon  Trust,  to  pay  the  ultimate  surplus  of  the  Monies 
which  should  be  raised,  under  the  Trusts  of  the  Re- 
lease and  of  the  now  stating  Indenture,  in  the  lifetime 
of  the  Duke,  unto  him,  and  the  surplus  of  the  Monies 
Vou  IIL  c 
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which  should  be  so  raised  after  his  decease,  to  the 
Marquis,  his  Executors,  Administrators  and  Assigns, 
for  his  and  their  own  use  and  benefit,  and  to  stand 
seised  of  the  Manors  and  other  Hereditaments,  subject 
to  any  Annuities  to  be  granted  as  aforesaid,  or  so 
much  thereof  as  should  remain  unsold  or  undisposed  of, 
after  answering  the  purposes  of  the  Release,  and  of  the 
now  stating  Indenture,  in  Trust  for  the  Duke  and  his 
Assigns,  during  his  life,  and,  after  his  decease,  in  Trust 
for  the  Marquis,  his  Heirs  and  Assigns ;  provided  that 
it  should  be  lawful  for  the  Trustees  to  perform,  either 
partially  or  wholly,  the  Trusts  of  the  Release  and  of 
the  now  stating  Indenture,  for  paying  all  or  any  of  the 
Debts  due  by  the  Marquis  at  the  date  of  the  Release, 
and  the  Interest  upon  the  same  Debts,  notwithstand* 
ing  the  Annuities  mentioned  in  the  Schedule  to  the 
Release  should  not  be  then  repurchased. 


The  Bill  further  stated  that,  by  an  Indenture  bearing 
date  the  20th  of  October  1813,  and  made  between  the 
Duke  of  the  first  part,  the  Marquis  of  the  second  part  and 
Blackstone  Sf  Coutts  of  the  third  part,  reciting  that  the 
Duke,  at  the  request  of  the  Marquis,  had  agreed  to 
concur  with  him  in  extending  the  Trusts  and  Powers 
contained  in  the  preceding  Indentures,  for  the  benefit 
of  the  Marquis,  and  of  explaining  the  nature  and  extent 
of  such  Trusts,  the  Duke  and  the  Marquis  granted  and 
agreed  that  Blackstone  i^  Coutts  should,  thenceforth, 
stand  seised  of  the  Manors  and  other  Hereditaments, 
upon  such  Trusts,  by  way  of  addition  to  or  jointly  with, 
but  not  so  as  to  extinguish  or  lessen  the  Trusts  declared 
by  the  former  Indentures,  (except  as  they  were  altered 
or  explained  by  the  now  stating  Indenture)  as  were 
thereinafter  expressed ;  that  is  to  say,  in  Trust,  if  the 
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Trustees  should  think  proper^  to  raise  such  Sums  of 
Money  which  should  be  requisite  to  keep  down  the 
Interest,  as  well  of  two  Mortgages  for  15,000/.  and 
18,000  /.  ther^  mentioned  to  have  been  already  made, 
as  of  any  other  Mortgage  which  should  thereafter 
be  made  of  the  said  Manors  and  other  Hereditaments 
under  the  Trusts  of  the  said  Indentures  and  the  now 
stating  Indenture,  and  also  the  Arrears  of  any  Annuities 
chained  or  to  be  charged  upon  the  Manors  and  other 
Hereditaments  pursuant  to  the  Trusts  of  the  same  three 
Indentures,  and  to  apply,  the  Monies  to  be  raised,  in 
payment  thereof  accordingly.  And  also  in  Trust,  at 
such  times  as  the  Trustees  should  think  proper,  to  raise 
30/xx>/.  and  to  pay  the  same  to  the  Marquis,  for  his  use 
and  benefit,  at  such  time  or  times  as  the  Trustees 
should  think  proper,  and  to  raise  any  further  Sums  of 
Money  which  the  Trustees  should  think  fit  to' raise,  and 
to  apply  the  same  either  for  the  payment  of  any  debts  of 
the  Marquis  since  the  date  of  the  Release  of  the  22d  of 
February  1812,  or  after  the  now  stating  Indenture  to  be 
contracted,  or  otherwise  for  the  benefit  or  under  the  direc- 
tion of  the  Marquis :  provided  that  it  should  be  lawful  for 
the  Trustees  to  pay  and  apply  all  the  Sums  of  Money 
which  should  be  raised  by  them  under  the  three  Inden- 
tures, upon  any  of  theTrusts  by  those  Indentures  declared 
concerning  the  Monies  to  be  raised  by  virtue  of  the  Trusts 
thereof,  in  preference  to  any  of  the  other  Trusts  thereby 
declared,  and  that  no  person  for  whose  benefit  any 
Sum  of  Money  was,  by  the  three  Indentures,  authorised 
to  be  raised,  should,  in  respect  of  such  Sum,  have  any 
Equitable  charge  or  lien  upon  the  Manors  and  other 
Hereditaments:  and,  by  this  Deed,  the  same  Trusts 
were  declared  of  the  surplus  of  the  Monies  to  be  raised, 
and  of  the  Hereditaments  which  should  remain  unsold, 
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raised  divers  large  Sums  of  Money  upon  the  security  of 
the  Estates,  divers  parts  of  which  they  had  paid  over 
to  the  Duke  and  Marquis,  or  one  of  them,  witli  the 
consent  of  the  other  of  them,  and  that  the  Trusts  of  the 
said  several  Indentures  still  remained,  in  a  great  degree, 
unperformed,  and  that  the  Plaintiff's  Annuity  of  500  /• 
together  with  many  of  the  other  Annuities  specified  in 
the  Schedule  to  the  Release,  bad  not  been  repurchased, 
and  that  large  Arrears  had  been  suffered  to  accrue  due 
upon  all  the  subsisting  Annuities,  contrary  to  the  said 
Trusts  reposed  in  Coutts  4r  Blackstone. 

The  Bill  charged  that  Coutts  ^  Blackstone  were  com- 
pellable, by  virtue  of  the  said  several  Indentures,  and 
especially  of  the  Indenture  of  the  22d  of  February 
1812,  to  repurchase  the  Scheduled  Annuities,  and  to 
pay  off  the  Arrears  thereon,  and  that  the  said  An- 
nuities and  Arrears  thereby  became  a  lien  or  charge 
iipon  the  Trust-property,  and  that  the  Trustees  could 
not  apply  the  Monies  which  they  had  raised  or  should 
raise  by  virtue  of  the  Indentures,  to  any  other  purpose, 
before  they  should,  in  the  first  place,  have  repurchased 
the  said  Annuities  and  paid  off  the  Arrears,  without  an 
actual  violation  of  the  Trusts,  and  without  a  personal 
responsibility  attaching  upon  them  for  so  doing:  €Lnd 
that  the  Duke  and  the  Marquis  pretended  that  they 
were  entitled  to  call  upon  Coutts  4*  Blackstone  to  raise 
the  30,000  /.  and  pay  the  same  to  tlie  Marquis,  pursuant 
to  theTrusts  of  the  Indenture  of  the  20th  of  October  1813, 
and  that  the  trusts  of  the  three  Indentures  were  solely 
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for  the  benefit  and  accommodation  of  the  Marquis,  and 
that  the  several  Annuities  which  were  specified  in  the 
Schedule  to  the  Release,  were  not   a  lien  or  charge 
upon  the  Trust-property,  and  that  the  Trustees  had  a 
a  discretion  reposed  in  them,  by  virtue  of  the  Inden- 
tures, to  perform  any  of  the  subsequent  Trusts  con- 
tained in  the  several  Indentures,  in  precedence  to  the 
Trusts  thereby  declared  for  the  benefit  of  the  Plaintiff 
and  the  other  Annuitants,  provided  the  Trustees  should 
tiiink  fit  so  to  do.      The  Bill  then  alleged  that  the 
Duke  and  Marquis  had  called  upon  the  Trustees  to 
reronvey,  to  them,  the  Trust-premises,  or  to  pay  over 
to  them  the  Monies  which  they  should  raise  by  Sale 
or  Mortgage  thereof,  and  that  the  Trustees  intended 
80  to  do  unless  restrained,  &c. 
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The  Bill  prayed  that  the  Annuity  granted  to   the 
Plaintiff  and  the  Arrears  thereof,  and  the  rest  of  the 
Annuities  mentioned  in  the  Schedule  to  the  Release  of 
1813^  might  be  declared  to  be  a  lien  or  charge  upon 
the  Manors  and  other  Hereditaments,   and    on  the 
Monies  raised  or  to  be  raised  pursuant  to  the  Trusts  of 
that  Indenture,  and  also  of  the  Indentures  of  the  13th  of 
August  1812,  and  the  20th  of  October  1813,  and  that  the 
Trusts  of  the  said  Indentures  might  be  carried  into  ex- 
ecution, and  that  all  the  Defendants  might  be  decreed  to 
account  for  the  Monies  received  by  them  on  account  of 
the  Rents  and  Profits  of  the  Trust-premises,  or  which 
had  been  raised,  by  Mortgage  thereof  or  charge  thereon, 
nnce  the  22d  of  February  1812,  and  that  the  Balance 
found  due  on  taking  the  Accounts  might  be  applied  upon 
the  Trusts  of  the  said  Indentures,  and  in  the  redemption 
of  the  Plaintiff's  Annuity  and  the  other  Annuities. 
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which  were  subject  to  redemption,  and  that  Coutts  8^ 
Blackstone  might  be  restrained  from  reconveying  the 
Premises  to  the  Duke  and  Marquis,  or  to  any  other 
Person  otherwise  than  in  performance  of  the  Trusts 
reposed  in  them  by  the  Indentures,  and  from  paying 
over,  any  Money  received  by  them  under  the  Trusts  of 
the  said  Indentures,  to  the  Duke  and  Marquis,  or 
either  of  them,  or  to  any  other  Person,  otherwise 
than  in  performance  of  the  Trusts  of  the  said  several 
IndeiitureSi 


The  following  is  the  order  referred  to  by  the   Vice- 
Chancellor,  ante,  p.  8. 

"  Whereas  Mr.  Leach,  of  Counsel  for  the  Plaintiff, 
this  day  moved,  and  offered  reasons  unto  this  Court, 
that  an  Injunction  might  be  issued  to  restrain  the  said 
l)efendants,  James  Blackstone  and  Thomas  Coutts  from 
performing,  or  executing  any,  or  either  of  the  Trusts 
reposed  in  them  by  the  several  respective  Indentures 
of  the  22d  day  of  February  and  the  13th  day  of 
August  1612,  and  of  the  20th  day  of  October  1813, 
mentioned  in  the  Pleadings  of  this  Cause,  until  they 
should,  in  the  first  place,  have  levied  and  raised  such 
Sum  or  Sums  of  Money  as  should  be  necessary  or  re- 
quisite for  the  repurchase  of  the  several  Annuities 
mentioned  in  the  Pleadings  of  this  Cause,  and  for  the 
payment  of  the  Arrears  thereof,  and  until  they  should 
have  paid  and  applied  the  same  respectively,  according  to 
the  Trusts  by  the  said  several  Indentures  for  that  purpose 
made  and  declared,  in  the  presence  of  Sir  Samuel  Ro- 
milfy,  Mr.  Bell,  Mr.  Shadwell  and  Mr.  Hampson,  of 
Counsel  for  the  Defendants.  Whereupon,  and  upon 
hearing  what  was  alleged  by  the  Counsel  on  both  sides. 
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this  Court  doth  not  think  fit  to  make  any  Order  on  the 
said  Notice  of  Motion,  but  doth  order  that  the  Plaintiff 
do  pay  unto  the  Defendants  the  Costs  of  this  applica- 
tion to  be  taxed,  Sac." — Reg.  Lib.  B.  i8i4,/o/.949. 


23 


1815. 


Walwyh 

V. 
CoUTTt. 


BROWNE  V.  DUNN. 

JVlR.  Spence  moved  for  liberty  to  amend  the  Bill, 
under  the  13th  of  the  New  Orders. 

The  Motion  was  supported  by  an  Affidavit  made  by 
the  Solicitor  for  the  Plaintiff,  alone. 

Mr.  Sugden  and  Mr.  Wakefield^  contra,  said  that  the 
word  '*  or'*  in  the  Order,  ought  to  be  construed  "  and/* 
and  that  the  Plaintiff  ought  to  have  joined  in  the 
Affidavit : 


1829. 
38th  March. 


Amendment. 

An  Applica- 
tion to  amend, 
under  the  13th 
Order,  mtist  be 
supported  by 
a  joint  Affidavit 
of  the  Plaintiff 
and  Solicitor* 


And  the  Viee-Chancellor  so  ruled  (a). 

(a)  In  some  of  the  Copies  of  the  New  Orders  the  word  used 
is  «  and." 


C4 


24  CASES   IN    CHANCER^Y. 


1829. 

30th  April. 

WiU. 
Construction. 


GOBLET  V.  BEECHEY. 


Joseph  NOLLEKENS,  an  eminent  Statuary,  by 
A  Statuary       his  Will  dated  the  2i8t  of  March  1818,  gave,  amongst 

bequeathed  Ar.    other  Legacies,  100/.  to  the  Plaintiff,  who  was  one  of 
tides  used  in  o  '  .  .         1 

his  Business,  by  his  workmen ;  and  afterwards  directed  that  his  coUec- 

their  technical      tjon  of  vertu,   in  Antiques,   Marbles,   Busts,  Models, 
which  were  Printed   Books,   Prints  and   Drawings,    except  such 

very  obscurely      Books  and  Prints  as  he  had  before  disposed  of,  should 

written :  Refc     y^  ^^jj  j^   Auction,  and  that  the  Plaintiff  should  be  em- 

rence  directed  j  ^ 

to  ascertain  ployed  to  arrange,  prepare  and  clean  his  said  Marbles, 

what  was  meant,  Busts  and  Models,  to  fit  them  for  sale,  and  that  he 
the  Master  tak-     1      u  1         •  1  j       r      l-     *       ui  j 

inir  to  his  assist-  S"^^'"  ^e  paid  one  guinea  a-day  for  his  trouble ;  and 

ance  Persons        the  Testator  gave  his  Property  in  the  Funds,  the  Monies 

skilled^in  Wnt-    ^  ^^-^^^  y^    ^^  Sales  aforesaid,  and  all  otherthe  residue 

mg^  and  '' 

acquainted  with    of  his  Estate  and  Effects,   to  JP.  R.  Palmer,  F.  D(mce 

Articles  used  by  and  the  Rev.  Edward  Balmef  and  appointed  the  two 

last  Gentlemen  his  Executors.  The  Testator  made 
several  Codicils  to  his  Will.  By  the  fifth  Codicil,  which 
was  dated  the  2gth  of  January  i8ig,  he  revoked  the 
Residuary  Bequest  in  his  Will,  and  gave  his  Property 
in  the  Funds,  the  Monies  to  arise  by  the  aforesaid  Sales, 
and  the  residue  of  his  Estate  and  Effects  to  Palmer, 
Douce,  Balme,  and  the  Rev.  Thomas  Kerrick.  By  the 
sixth  Codicil,  which  was  dated  the  15th  April  i8ig,  he 
gave,  to  the  Plaintiff,  an  Annuity  of  30  /.  for  his  life,  in 
lieu  of  the  Legacy  of  100/.  By  the  eighth  Codicil, 
which  was  dated  the  7th  of  February  1820,  the  Testator 
directed  that  all  the  Marble  in  his  Yards,  and  all  the 
Working  Tools  in  his  Study,  should  be  delivered,  by  his 
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Executors,  to  the  Plaintiff,  in  consideration  of  his  care 
and  attention  to  the  Testator.  The  eleventh  Codicil 
was  as  follows:  ''This  28th  day  of  January  1822 — 
Memorandum,  that  in  case  of  my  death,  all  the 
Marble  in  the  Yard,  the  Tools  in  the  Shop,  Bankers, 
Mod  (a)  Tools  for  carving,  the  Rasp  in  the  Draw, 
with  (b)  and  the  Draw  in  the  Parlour  shall  be 

the  property  of  A.  Goblet" 
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The  Testator  died  in  April  1823. 

The  Bill  charged  that  the  word  «'Mod"  in  the 
11th  Codicil,  meant  ''Models";  and  prayed  that  the 
Defendants,  the  Executors,  might  be  decreed  to  pay,  to 
the  Plaintiff,  the  sum  of  738  /•  1  s.  3  d.  being  the  amount 
for  which  they  had  sold  the  Testator's  Models.     . 

The  Defendant  Douce^  in  his  Answer,  said  that  the 
Testator's  Models  were  very  rare  and  valuable  speci- 
mens of  Art,  and  insisted  that,  from  the  context  of  the 
Will  and  1  ith  Codicil,  it  appeared  that  the  Testator,  by 
the  word  "  Mod"  did  not  mean  his  Models,  but  his 
Modelling  Tools. 


It  was  proved  that  the  Plaintiff  had  been  in  the  Tes- 
tator's employment  for  thirty  years  and  upwards,  and 
had  been  held  in  great   estimation   by  him.     Three 

(a)  There  was  a  mark  at  the  end  of  this  Word.  One  of 
the  Questions  in  the  Cause  was,  what  the  Testator  intended 
by  it.     See  next  page. 

(b)  The  Word  that  occurred  in  this  part  of  the  Codicil 
appeared  to  be  ''  nevre''  or  <'  nepre.*'  One  of  the  objects  of 
the  Suit  was  to  ascertain  what  the  Word  was,  and  what  was 
the  meaning  of  it«    See  next  page. 
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Sculptors,  who  were  examined  as  Witnesses  for  the 
Plaintiff^  deposed  that,  in  their  opinions,  the  Testator, 
by  the  word  '*  Mod/'  meant  Models.  A  female  servant 
of  the  Testator,  who  was  the  attesting  Witness  to  the 
eleventh  Codicil,  swore  that,  before  she  subscribed  her 
name,  she  read  over  the  Codicil  in  the  presence  and 
hearing  of  the  Testator,  and  that,  when  she  came  to  the 
word  in  question,  she  asked,  the  Testator  what  he  meant 
by  it,  and  that  he  replied,  Models. 


The  Cause  was  heard,  on  the  13th  of  July  1826, 
before  Sir  John  Leach,  Vice-Chancellor,  when  his  Honour 
held  that  the  evidence  of  the  female  servant  was  clearly 
inadmissible,  and  referred  it  to  the  Master  to  inquire 
and  state  to  the  Court  what  was  intended,  by  the  Tes- 
tator, by  the  word  between  the  word  **  Bankers''  and  the 
word  "  Tools,"  and  the  word  between  the  words  "draw" 
and  **  and"  in  the  Codicil  dated  the  28th  of  January  1822 : 
and  directed  that  the  Master  should  be  at  liberty  to  call 
to  his  assistance  Persons  skilled  in  the  art  of  Writing*, 
and  also  Persons  who  had  competent  knowledge  of  the 
Tools  and  Articles  used  in  the  business  of  a  Statuary. 

The  Master  reported  that  Bankers  were  solid  pieces 
of  wood,  upon  which  Blocks  of  Marble  were  placed  for 
the  purpose  of  being  carved,  and  that  those  and  all 
the  other  articles  mentioned  in  the  1  ith  Codicil,  except 
the  Models,  were  of  small  and  trifling  value,  but  that 
the  Testator's  Models  were  of  the  value  of  700  /.  and 
upwards :  that  he  had  called  to  his  assistance  Mr.  John 
Caley,  a  person  skilled  in  the  art  of  Writing,  and 
Mr.  Charla  Garrard^  a  Sculptor  and  Statuary:  that 


*  Of  deciphering  Writing.     Qu. 
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Mr.  Cttky  could  form  no  judgment  as  to  what  Was 
intended  by  the  word  **  Mod/'  but  that  Mr.  Garrard 
understood  it  to  be  a  contraction  of  the  word 
*'  Models  '^  and  the  Master  being  of  opinion  that  Mr. 
GarranTs  interpretation  was  correct,  reported  accord- 
ingly. And  the  Master  also  found,  according  to  the 
exfdanation  of  Mr.  Garrard,  that  the  word  between 
**  draw''  and  ''  and''  meant  the  Apron. 

The  Defendant  Douce  excepted  to  the  Report,  al- 
leging that  the  Master  ought  to  have  reported  that  he 
had  been  unable  to  ascertain,  and  therefore  could  not 
state,  to  the  Court,  what  the  Testator  intended  by  the 
word  between  the  words  "  Bankers"  and  "  Tools." 

The  Cause  now  came  on  to  be  heard  upon  the  Ex- 
ception and  for  further  Directions. 

Mr.  Sugden,  Mr.  Martin  and  Mr.  Jacob,  for  the 
Exceptant,  contended  that  the  Testator  having  disposed, 
by  his  Will,  of  his  Busts  and  other  articles  of  vertu,  had, 
by  the  eleventh  Codicil,  given  to  the  Plaintiff  (who  was 
one  of  his  workmen,)  his  blocks  of  Marble,  and  the 
Bankers  on  which  they  were  to  be  placed  for  the  pur- 
pose of  being  carved,  and  every  thing  else  that  was 
requisite  to  enable  him  to  go  on  with  the  work. 

Mr.  Home  and  Mr.  Sidebottom  in  support  of  the 
Master's  Report,  said  that  three  eminent  Sculptors  had 
been  examined  before  the  hearing  of  the  Cause,  and 
that  they  had  all  said  that  the  word  ''  Mod"  meant 
Models. 
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Mr.   Pepys  and  Mr.    Bridger  appeared    for  other 
Parties. 
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The  Vice-chancellor  said  that  if,  in  the  judgment  of  three 
eminent  Sculptors,  the  word  *'  Mod''  meant  Models,  he 
should  not  consider  himself  to  be  warranted  in  putting 
a  different  interpretation  upon  that  word.  His  Honour 
accordingly  overruled  the  Exception,  and  declared 
that  the  Plaintiff  was  entitled  to  the  Models  which  the 
Testator  was  possessed  of  at  his  death,  or  to  the  Money 
produced  by  the  Sale  of  them ;  and  ordered  that  the 
Executors  should  pay  the  738/.  13s.  to  the  Plain- 
tiff (c). 

« 

(c)  See  the  observations  upon  this  Case,  in  a  Work  recently 
published  by  Mr.  Wigram,  and  intituled, ''  An  Examination  of 
the  Rules  of  Law  respecting  the  Admission  of  extrinsic  Evi- 
dence," &c. 
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Nicholas  carter  devised  all  his  Freehold  and  SS^ 

Copyhold  Estates,  to  his  Wife,  for  her  life,  and  directed  

that,  after  her  Decease,  the  same  should  be  sold,  and  A  Purchaser 

that  the  Monies  produced  by  the  Sale  should  be  divided  tracted  for  the 

amongst  his  Seven  Daughters.  The  Testator  died  in  the  entirety  of  an 

year  1 784,  leaving  his  Widow,  and  Seven  Daughters(who  ^?omi^llii°to 

were  his  Coheirs)  survivinghim.  In  i8li,theWidowdied.  t^e  six  undi- 

On  the  13th  of  March  1813,  the  Decree  in  this  Cause  ^^^  seventh 

was  made,  by  which  the  Will  was  established,  and  the  On  a  Sale 

Testator's  Estates  were  directed  to  be  sold;  and,  on  the  under  a  Decree, 

29th  of  July  following,  they  were  sold  accordingly.  ^Tt^  Ui^the 

At  the  Sale,  Sir  Robert  Wigram  purchased  Lots  1,  2,  Vendor  was 

8  and  9.  On  the  19th  of  July  1822,  the  Master  reported  ^f^^^.^^^** 

that  a  good  Title  could  be  made  to  all  these  Lots,  heir  to  B.  and, 

except  Lot  2 ;  and,  on  the  4th  of  December  1824,  Sir  ^^  inquiry,  the 

Robert  Wigram  was  discharged  from  his  Purchase  of  ^^^^^  confirmed 

that  Lot,  and  was  ordered  to  pay,  into  Court,  his  Pur-  that  Statement: 

chase  Money  for  the  three  other  Lots,  and  to  be  let  ^®  MBster 

r  accordingly 

into  possession  of  them  from  the  29th  of  September  approved  of  the 

then  last,  and  all  necessary  Parties  were  ordered  to  Title.    Just 

.  .     .  •       .1.        X    !-•  before  the  Con- 

jom  in  conveymg  them  to  him.  ^^^^^^  ^^ 

executed,  the 

Owing  to  the  complication  of  the  Title,  much  time  J'j'^''^^^^ 

was  occupied  in  settling  the  Conveyance;  and,  just  as  was  the  Heir  of 

fi.,  and  it  ap- 
peared that  the  Vendor's  Solicitor  had  received  Information  of  that  fact, 
but  concealed  it.     A  Motion,  by  the  Purchaser,  to  be  discharged  from  his 
Purchase,  was  granted,  though  the  Vendor  hud  obtained  a  Release  from 
C.  before  the  Motion  was  made. 
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the  Draft  was  aboat  to  be  engrossed  for  execution,  a 
claim  adverse  to  the  Tide  of  Nicholas  Carter,  was  set  up 
by  a  person  named  John  Carter. 

In  order  to  show  the  grounds  of  this  Claim,  it  is 
necessary  to  state  that  the  Abstract,  which  was  deliver- 
ed to  Sir  Robert  Wigram  in  November  1813,  repre- 
sented McAo/os  Carter  to  be  the  Devisee  of  his  Eldest 
Brother  John  Carter,  who  purchased  the  Estate.  After- 
wards, however,  it  appeared  that  the  Conveyance  to 
John  Career  was  dated  subsequently  to  his  Will :  and,  con- 
sequently Sir  Robert  Wigram's  Counsel,  who  advised 
on  the  Abstract  in  November  1814,  required  that  the 
fact  of  Nicholas  being  Heir  to  John,  should  be  proved ; 
and  that,  for  that  purpose.  Certificates  should  be  pro- 
duced of  the  Marriage  of  their  parents  and  of  their  own 
baptisms.  In  November  1816,  the  Vendors'  Solicitor 
stated  in  reply,  that  he  could  not  find  the  entries  of  the 
Marriage  of  George  Carter,  who  was  the  Father  of 
John  and  Nicholas,  in  the  Parish  Register,  although  he 
had  searched  for  it ;  but  that  he  had  found  the  entries 
of  the  baptisms  of  John  and  Nicholas,  by  which  it 
appeared  that  the  former  was  born  on  the  24th  June 
1726,  and  Baptised  on  the  17th  of  July  folio  wing ;  and 
that  the  latter  was  bom  on  the  5th  January  1731,  and 
baptised  on  the  30th  June  following.  The  Vendors' 
Solicitor  added  that,  on  the  death  of  John  Carter,  in 
1781,  Nicholas  Carter  applied  to  be  admitted  to  three 
Copyhold  Estates,  which,  owing  to  John  Carter  not 
having  surrendered  them  to  the  use  of  his  WiU,  Nicholas 
could  not  take  as  his  Devisee,  and  that  Nicholas  was 
afterwards  admitted  as  Heir  of  his  Brother  John.  This 
evidence  was  considered  sufficient;  and  the  Master 
reported  in  favour  of  the  Title  as  before  mentioned. 
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Howerer,  in  November  1826,  the  adverse  claim  was 
made  by  John  Carter,  who  alleged  himself  to  be  the  Son 
o{  George  Carter,  who  was  the  second  Brother  oi  John 
Carter  deceased,  and  consequently  older  than  Nicholas* 
Upon  this.  Sir  Robert  Wigram\  Solicitor  searched  the 
Parish  Register,  and  found  that  the  representations 
made  by  the  Claimant  were  correct,  inasmuch  as  it 
appeared  that  George  Carter,  the  Father  of  John  and 
Nicholas,  had  another  Son  named  George,  who  was  bom 
on  the  21st  of  August  1727,  and  baptised  on  the  3d  of 
September  following,  and  that  the  Claimant  was  his  Son. 
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On  the  1 5th  of  January  1827,  a  motion  was  made,  on 
behalf  of  Sir   Robert  Wigram,  that  he  might  be  dis- 
charged from  his  purchase  of  Lots  1,  8,  and  g.  In  sup- 
port of  this  Motion,  his  Solicitor  deposed  that,  in  the 
Abstracts,  and  in   the  intercourse    had  by  him  with 
respect  to  the  Title  to  the  Estate,  it  had  been  always 
represented  that  Nicholas  Carter  was  the  Brother  and 
Heir  at  Law  of  John  Carter,  deceased,  and  that,  as  part 
of  the  evidence  of  the  Title  to  such  Estate,  Copies  of 
the  Certificates  of  the  Baptisms  of  the  two  Brothers, 
John  and  Nicholas,  were  furnished  to  him  :  and  that  the 
first  time  that  he  heard  that  John  Carter,  the  Claimant, 
had  any  IHtle,  or  made  any  Claim  to  the  Estates,  was 
on  the  agth  of  November  1826.     Thomas  Price,  who 
was  the  Brother-in-law  of  John  Carter,  the  Claimant, 
also  made  an  Affidavit,  in  which  he  swore  that,  on  or 
about  the  4th  of  December  1826,  he  conversed  with  the 
Haintiff,  Thomas  Dalby,  touching  his  Brother-in-law's 
Claim  to  the  Estates,  and  that  Thomas  Dalby,  upon 
that    occasion,    informed    him  that,  about  ten  years 
before,  he  had  expostulated  with  his  Solicitor,  (who  was 
also  tht  Solicitor  for  the  Vendors),  touching  the  long 
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delay  which  had  taken  place  in  bringing  the  affairs  of 
the  late  Nicholas  Carter  to  a  settlement,  and  that  his 
Solicitor  told  him,  that  Sir  Robert  Wigram^s  Attorney 
wanted  an  Heir  at  Law  to  John  Carter,  that  he  knew 
there  was  an  Heir  at  Law,  but  that  he  could  not  bring 
him  forward  without  endangering  half  of  the  Freehold 
Property.  The  Plaintiff's  Solicitor  deposed,  in  reply, 
that,  at  the  time  of  preparing  the  Abstracts,  he  had  never 
heard  any  question  raised  respecting  Nicholas  Carter 
being  the  next  Brother  and  Heir  of  John  Carter,  and 
firmly  believed  him  to  be  so  ;  that  the  manner  in  which 
Nicholas  Carter  was  noticed,  in  the  Wills  both  of 
George  Carter  his  Father  and  John  Carter  his  Brother, 
as  the  next  Devisee  of  their  respective  Estates,  con- 
firmed him  in  his  belief,  which  was  further  established 
by  Nicholas  Carter  being  admitted,  in  1781,  as  Heir  to 
his  Brother  John,  to  certain  Copyhold  Estates  which 
John  Carter  had  not  surrendered  to  the  use  of  his  Will, 
at  which  time  the  different  members  of  the  family,  and 
their  respective  degrees  of  relationship  must  have  been 
within  the  knowledge  of  all  the  Parties  interested,  and 
that  it  appeared,  by  the  Will  of  John  Carter,  that  his 
Brother  George  was  a  Legatee  therein  named:  that, 
although  a  period  of  forty-five  years  had  elapsed  since 
the  death  of  John  Carter,  no  legal  proceedings  what- 
ever had  been  taken  to  controvert  the  Title  of  Nicholas 
Carter,  as  Heir  of  his  Brother  John. 


Upon  the  hearing  of  the  Motion,  it  was  referred  back 
to  the  Master  to  inquire  and  state  whether  a  good 
Title  could  be  made  to  the  Premises  comprised  in 
Lots  1,  8  and  9,  or  any  and  what  parts  thereof,  and  the 
Parties  were  to  be  at  liberty  to  adduce,  before  the 
Master,  such  further  evidence  as  they  should  think  fit. 
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On  fhesoth  of  June  1827,  the  Master  reported  that  a  1829. 

good  Title  could  not  be  made  to  the  Premises,  comprised 
in  Lots  1,  8,  and  g,  or  any  part  thereof.  The  Plaintiffs 
excepted  to  this  Report,  alleging  that  the  Master  ought  p 
to  have  reported  that  a  good  Title  could  be  made  to 
six  seventh  parts  of  the  Premises,  a  Fine  with  Pro- 
clamations having  been  levied  by  six  of  the  Co-heirs  of 
Nkhoias  Carter,  in  the  year  1816  (the  other  Co-heir 
being  then  abroad)  the  immediate  object  of  which  was 
to  give  effect  to  a  Conveyance  which  had  shortly  before 
been  made,  by  the  parties  interested  in  the  Estates,  to 
two  Trustees,  with  a  view  to  facilitate  the  Sales,  and 
render  the  Conveyances  to  the  Purchasers  more  simple 
and  concise. 

Mr.  Home,  Mr.  Whitmarsh,  Mr.  Wray  and  Mr. 
Teed  in  support  of  the  exception,  relied  upon  John 
Carter's  right  being  barred  by  the  Fine  and  Non-claim  ; 
and  said  that  the  word  *'  part"  in  the  Order  of  Refer- 
ence, meant  any  portion  of  the  Estate,  whether  divided 
or  undivided. 

Mr.  Sugden,  Mr.  Bickersteth  and  Mr.  Wigram,  for 
the  Purchaser,  said  that  it  was  admitted  that  the  Title 
was  bad  as  to. one-seventh,  and  that,  therefore,  the 
purchaser  could  not  be  compelled  to  take  the  other 
six  sevenths.    Roffey  v.  Shallcross  (a). 

The  Vice-Chancellor  said  that  the  reference  was  not  so 
worded  as'  to  give  the  Master  an  opportunity  of  report- 
ing whether  a  good  Title  could  be  made  to  the  six 
sevenths  included  in  the  Fine,  and  over-ruled  the 
exception. 


{a)  4  Madd,  237.    See  Sugd.  Vend.  374,  8th  Edit. 
Vol.  III.  D 
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Upon  the  exception  being  over-ruled,  a  motion  was 
made,  for  the  Parchaser,  that  he  might  be  discharged 
from  his  purchase ;  and,  at  the  same  time,  the  Plainttffir 
moved  for  a  Reference  to  tile  Master,  to  review  his 
Report  of  the  30th  of  June  1827,  *^  the  Vendors  submit- 
ting that  they  are  now  able  to  make  a  good  Title." 


It  appeared,  by  an  Affidavit  made  in  support  of  the 
latter  Motion,  that,on  the  23d  of  February  1829,  an  Order 
was  made,  on  the  application  of  some  of  the  Parties  in 
the  Cause,  for  a  reference  to  the  Master  to  inquire 
whether  it  would  be  beneficial  to  the  Parties  to  pay  to 
John  Carter,  the  Claimant,  1,000  /.  out  of  the  Funds  in 
the  Suit,  as  a  consideration  for  his  executing  a  Release 
of  his  claim.  The  Master  having  reported  in  the 
affirmative,  the  Sum  was  rused  and  paid  to  the  Claim* 
ant}  and,  on  the  14th  of  March  1829,  the  Rdease 
was  executed  by  him. 


Sir  Robert  Wigram's  present  Motion  (of  which  notice 
was  given  on  the  4th  of  December  1 828),  was  sup* 
ported  by  an  Affidavit  made  by  his  Solicitor,  in  which 
the  contents  of  the  former  Affidavits  made  by  hini> 
and  by  Thomms  Price,  the  Claimant's  firother-iB4aw, 
were  embodied,  and  in  which  it  was  also  sworn  that 
the  Register  recording  the  Baptisms  of  the  Carters, 
was  very  methodically  and  regularly  kept,  and  that 
the  entries  therein  were  made  in  a  large  and  legi- 
ble hand-writing ;  and  that  no  person  searching  therein, 
in  the  ordinary  mode,  for  the  Children  of  George  Carter, 
the  Claimant's  Grandfather,  between  May  1726  and  die 
year  1734»  could,  according  to  the  Deponent's  judg- 
ment and  belief,  fail  to  observe  the  entry  of  the  Baptism 
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ot  George   Carter,  the  Claimant's  Father,  in  the  year  1829. 
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The  Vendors'  Solicitor  made  an  Affidavit  in  reply,        p 
in  which  he  deposed  that,  at  the  time  he  made  out  tlie 
Abstract,  Dalby  having  told  him  that   Nicholas  Carter 
was  the  surviving  Brother  and  Heir  at  Law  of  John 
Carter,  he  never  entertained  any  doubt  of  the  fact  being 
80 :  that  he  was  confirmed  in  that  opinion  by  the  facts 
stated    in    his  former   Affidavit,  and    believed    that 
George  Carter,  was  a  younger  Brother  of  Nicholas,  and 
that  he  died  in  the  lifetime  of  his  Brother  John,    He 
denied  that  the  Copies  of  the  Registers  of  the  Bap- 
tisms of  John  and  Nicholas  Carter,  were  sent,  to  the 
Purchaser's    Solicitor,    and    the  Register  of    George 
omitted,  for  any  improper  purpose,  or  with  a  view  to 
any  fraud  or  concealment ;  for  the  Purchaser's  Solici- 
tor requiring  the  Registers  of  the  Baptisms  of  John  and 
Nicholas  only,  and  not  a  general  pedigree  to  be  made 
OQty  the  Deponent  procured  Copies  of  those  Registers 
only  that  were  expressly  required.     He  further  stated 
that  he  never  was  informed,  by  any  of  the  Parties, 
or  in  any  other  way,  that  there  was  any  Brother  of 
John  Carter  older  than  Nicholas^  or  that  such  Brother, 
George,  had  left  any  Issue,  until  several  years  after  the 
Estates  were  sold,  and  the  Deeds  conveying  the  Estates 
to  the  Trustees  in  Trust  to  convey  to  the  Purchasers 
and  the  Fine  levied  in  pursuance  thereof,  were  executed 
and  levied :  That  he  positively  denied  that  he,  the  Depo- 
nent, upon  the  appUcation  referred  to  in  Pnce's  Affidavit, 
or  at  any  other  time,  stated,  to  the  Plaintiff  Dalby, 
what  he  is  therein  represented  to  have  said  to  him; 
bat  he  believed  that  he  did  infovmDalby,  of  a  rumour  that 
he  had  heard  that  Nicholas  Carter  had  an  elder  Brother 
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George,  and  that,  if  any  other  person  could  support  a 
claim  as  Heir  at  Law,  it  might  endanger  the  loss  of 
Dalbt  ^  considerable  part  of  the  Estates ;  and  that  Dalby  then 
said  that  he  always  understood  that  Nicholas  was  the 
Heir  of  John,  and  requested  Deponent  not  to  speak  of 
his  having  heard  any  thing  that  might  impeach  the 
Title  of  Nicholas  to  the  Estates  which  he  took  as  Heir 
of  his  Brother  John. 

Mr.  Sugden,  Mr.  Bickersteth,  and  Mr.  Wigram,  for 
the  Purchaser,  cited  Lechmere  v.  Brasier  (6),  and  said 
that  though  the  Vendors'  Solicitor  had  sworn  that,  when 
he  prepared  the  Abstracts,  he  had  never  heard  any 
question  raised  as  to  Nicholas  Carter  being  the  Heir  of 
John,  yet  he  had  never  said  when  he  first  learnt  that 
Nicholas  was  not  the  Heir  of  John  :  That  the  Purchaser 
was  warranted,  by  the  contents  of  the  Affidavits,  in 
asserting  that  the  Vendor's  Solicitor  knew  that  George 
Carter,  the  Grandfather,  had  another  Son  besides  John 
and  Nicholas,  and  that  that  other  Son  was  older  than 
Nicholas,  and  consequently  was  John*s  Heir;  and  that 
he  wilfully  suppressed  those  facts ;  or,  at  all  events, 
that  he  had  been  guilty  of  gross  negligence  in  not  dis- 
covering them,  for  which  his  Clients  must  be  answer- 
able :  That  the  Contract  was  entered  into  so  long  ago  as 
the  year  1813:  That,  in  1818,  the  Purchaser  had 
applied  to  be  discharged  from  his  Purchase :  That  he 
had  been  exposed  to  great  delay,  litigation  and  expense, 
and  that  the  Court  would,  in  the  due  exercise  of  its 
discretion  in  cases  of  this  nature,  discharge  him  from 
his  purchase. 

(6)  2  J.  &  W.  287  ;  see  p.  289. 
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Mr.  Home,  Mr.  Whttmarsh,  Mr.  Wray  and  Mr.  Teed,  ig^p. 

fw  the  Vendors,  said  that  Sir  ft.  Wigram  had  been,  for  *  "^ — 
a  long  time,  in  possession  of  Uie  Property,  and  that  his  Dalbt 
possession  could  not  now  be  disturbed ;  that  he  had 
sustained  no  injury :  That  it  was  the  fault  of  his  Solicitor 
that  the  Register  was  not  searched  on  his  behalf:  That, 
by  the  Release  and  Confirmation,  an  end  had  been  put 
to  all  adverse  claim  :  That,  in  Lechmere  v.  Brasier,  the 
Court  was  called  upon  to  administer  the  Estate  of  a 
Testator,  for  the  benefit  of  his  Creditors,  and  had  fallen 
into  an  error  in  directing  the  Sale,  which  was  not  the 
case  here.  They  cited  Coffin  v.  Cooper  (c),  fVynn  v. 
Morgan  (d),  and  Esdaik  v.  Stephenson  {e\ 

The  Vice-Chancellor  : — 

The  question  to  be  disposed  of  upon  these  Motions, 
is  whether  the  conduct  of  the  Parties  has  been  such  as 
to  authorize  the  Court  to  discharge  Sir  Bjobert  Wigram, 
from  his  Purchase. 

Sir  Robert  Wigram,  in  1813,  became  the  Purchaser  of 
Lots  1,  2,  8  and  g.  The  Title  to  Lot  2^  was  derived 
jmder  the  Will  oiJohn  Carter.  The  Title  to  Lots  1,  8, 
and  g,  was  not  derived  under  the  Will,  but  under  a  Con- 
veyance, to  John  Carter,  made  subsequently  to  the  date 
of  his  Will.  I  mention  this,  in  order  to  remove  the  ob- 
jection that  has  been  stated  in  the  argument,  that 
George  Carter  is  named  in  the  Will  of  his  Brother  JoA;/. 
It  appears  that  there  wus  a  great  deal  of  discussion  as 
to  the  Title  to  Lots  1,  8  and  g.  In  November  1814,  a 
requisition   was  made,  by  the   Counsel  who  had   to 

(c)  14  Ves.  205.  (d)  7  Ves.  202. 

(f)  Madd.  &  Geld.  366.     See  Sugd.  Vend.  8th  Edit.  208,  k 
37:3,  t/  scq. 
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advise  upon  the  Title  for  Sir  Robert  Wigram^  that  it 
should  be  ascertained  that  Nicholas  Carter  was  the  Heir 
of  John  Carter,  as  the  tatter's  Will  was  dated  before  the 
Conveyance  to  him  of  the  8th  of  November  1778.  In 
answer,  a  statement  was  sent,  in  18169  that  JoAn  Carter 
was  the  Elder  Brother  of  Nicholas  Carter ;  that  he  never 
was  married,  and,  therefore,  died  without  issue,  and  the 
Estates  which  did  not  pass,  by  his  Will,  to  Nicholas, 
were  taken  by  him  as  Heir  at  Law,  and  that  they  have 
remained  in  the  possession  of  him  and  his  Devisees  for 
above  thirty-five  years. 


The  next  circumstance  to  be  considered,  is  the 
species  of  information,  that  the  Vendors'  Solicitor  had, 
that  Nicholas  Carter  was  not  the  Heir  of  his  Brother 
John,  and  when  that  information  was  acquired.  Thomas 
Price,  makes  an  Affidavit,  in  January  1827,  that  he  had 
conversed,  with  the  Plaintiff  Dalby,  about  his  Brother- 
in-law's  claim  to  the  Estates,  and  that  the  Plaintiff 
upon  that  occasioned  informed  him,  &c.  With  refer- 
rence  to  that  Affidavit,  the  Vendors'  Solicitor  says  he 
denies  that  he  made  the  statement  to  Dalby,  which 
Price*s  Affidavit  represents  him  to  have  made ;  but  lie 
believes  that  he  did  inform  Dalby  of  a  rumour  that  he 
had  heard  that  Nicholas  Carter  had  an  elder  Brother 
named  George. 


That,  therefore,  being  an  admission  of  information 
acquired  by  the  Vendor's  Solicitor,  what  does  he  do  in 
pursuance  of  the  requisition  made  by  the  Counsel  for 
Sir  Robert  Wigram,  He  returns  an  answer  stating 
merely  that  he  could  not  find  any  entry,  in  the  Register, 
of  the  marriage  of  the  Father  and  Mother  of  John  and 
Nicholas  Carter,  and  he  sends  the  Certificates  of  their 
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BaptismSy  and  copies  of  Admissions  of  Nicholas,  as  Heir 
to  John,  to  certain  Copyhold  Estates  that  did  not  pass 
by  the  Will  of  John.    I  cannot  think  that  this  was  fair 
dealing  on  the  part  of  a  Solicitor  who  had  reason  to 
suspect  that  Nicholas  Carter  was  not  the  Heir  of  his 
Brother  John :  for  no  one^  as  it  appears  to  me,  caQ 
think  that  the  meagre  answer  given  to  the  Requisition, 
was  a  fidr  statement  of  the  facts  of  the  Case.    After  the 
nHBonr^  the  Vendor's  Solicitor  was  bound  to  search  the 
Register  further,  so  as  to  ascertain  whether  there  was 
another  Brother  who  was  older  than  the  reputed  Heir. 
A  very  moderate  search  would  have  led  him  to  the 
discovery  that  John  Carter  had  another  Brother  who 
was  older  than  Nicholas.    But  he  looks  at  part  only  of 
the  Register,  which  shows  that  John  was  bom  in  June 
1736^  and   Nicholas  in  January  1731,  and  allows  the 
matter  to  proceed  as  unworthy  of  further  consideration, 
and  thus  lulls  Sir  jR.  Wigram  and  his  Solicitor  into  the 
belief  that  there  was  no  other  Brother  of  John  Carter^ 
I  think,  therefore,  that,  in  this  case,  tliere  has  been  a 
course  of  dealing  as  to  heirship,  which  this  Court  ought 
not  to  countenance,  and  that  the  parties  have  precluded 
themselves  from  the  benefit  of  the  Rule  which  prevails 
in  this  Court,  as  to  the  time  allowed  to  Vendors  to  re- 
move objections  to  Title.    The  consequence  is  that  Sir 
Robert  Wigram*s  Motion  must  be  granted,  and  the  Cross 
Motion  refused  with  Costs. 
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An  Application  having  been  made,  to  the  Lord 
Chancellor,  that  the  above  Order  might  be  rescinded, 
and  for  a  reference  back  to  the  Master  as  prayed  by 
the  Cross  Motion ;  his  Lordship,  on  the  30th  March 
1830,  refused  the  application,  with  Costs. 
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8ili  May.  FOSTER  v.  BANBURY. 


ie^flcy.         J[  HIS  Suit  was  instituted  for  the  purpose  of  having 

JH^'        the  Trusts  of  the  Will  and    Codicil  of  John  Worth, 

A  Legacy  to  deceased,  which  related  to  Personal  Estate  only,  carried 

Will  relating  to  *°^*^  execution  under  the  Decree  of  the  Court. 
PerBODal  Estate 

.?1?'**«°.''J>''«'*'      The  Testator  by  his  Will,  which  was  dated  the  17th 
under  95  ir.  s,  •'  ' 

C.6.  March  1799,  disposed  of  the  Residue  of  his  Personal 

Estate,  amongst  the  Defendant  Huntley  Bacon  and  four 
other  persons,  in  equal  fifth  parts.  By  a  Codicil,  dated 
the  25th  of  February  1808,  he  directed  that  the  Defend- 
ants, Mary  Bacon,  widow,  and  Ann  Deane,  should 
participate  in  the  residue,  equally  with  the  Legatees 
named  in  his  Will.  The  Testator  died  on  the  26th 
February  in  the  same  year. 

Mary  Bacon  was  one  of  the  Attesting  Witnesses  to 
this  Codicil,  and  the  Bill  charged  that,  on  that  account, 
the  Bequest  to  her  was  void. 

Mr.  Wakefield  and  Mr.  Bickersteth,  for  the  Plaintiflb, 
argued  that,  though  the  Preamble  of  the  25th  Geo.  2,  c.6, 
alluded  to  Wills  of  Real  Estates  only,  the  enacting  parts 
of  it  were  in  general  terms,  and  extended  to  any  Will 
or  Codicil,  and  to  Personal  as  well  as  to  Real  Estate : 
That  the  Preamble  of  an  Act  might  have  relation  to  part 
only  of  the  Act,  and  that  the  rest  was  not  to  be  made 
void  because  the  Preamble  did  not  relate  to  it ;  and, 
consequently,  that  the  Principle  adopted  by  the  Ecclc- 
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siastical  Court,  iu  Brett  v.  Brett  {a\  and  Emanuel  y. 
Constable (b\  was  not  to  be  followed  :  and  that  as  the 
Words  of  the  Act,  were  clear,  they  were  not  to  be 
controlled  by  the  Preamble.  Lees  v.  Summersg^ll  (c), 
Emanuel  v.  Constable. 
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Mr.  Sugden,  for  the  Defendant  Mary  Bacon,  declined 
to  ai^e  the  Question. 

Mr.  Spence,  Mr.  Wilson,  Mr.  Loraine,  and  Mr.  JR. 
Roupell,  appeared  for  the  other  Parties. 


The  Vice-CAancellor  declared  that  the  Bequest,  in 
the  Codicil,  to  Mary  Bacon,  was  not  made  void  by 
the  Statute  :  that  the  Residue  was  divisible  into  seventh 
parts,  and  that  she  was  entitled  to  one  of  those 
parts.  His  Honor  added  that,  when  the  Question  was 
first  submitted  to  him,  he  thought  that  it  had  been 
decided  the  other  way,  but  that  he  was  bound  by  the 
Decision  in  Brett  v.  Brett  (d). 

(a)  3  Addams's  Eccles.  Rep.  31  o.  Oo  the  siBt  of  May  1837, 
this  Decision  was  Affirmed  by  the  High  Court  of  Delegates. 
See  1  Haggard  £ccles.  Rep.  58,  n.  (a). 

(b)  Rolls,  36  June  1837,  cited  1  Haggard,  59;  this  Case  is 
now  reported,  see  3  Russ*  436. 

(c)  17  Ve8.5o8. 

(tff)  As  to  the  effect  to  be  given  to  the  Preamble  in  con- 
struing a  Statute,  see  Copetnan  w.  Gallant^  1  P.  W.  314;  Rex 
y^Bigg,  3  P.  W.434;  RyaU  v.  RoUe,  \  Atk.  165;  Tkc  King 
v.  Pierce,  3  M.  &  S.  63. 
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1829: 

8tb,9th,  1 2th, 

uth, iGtibjigth  CHAMBERS  v.  WATERS. 

&  fiitt  May. 

FnH^or  and       J[  jjg  gm  jj^  ^j^jg  c^use  was  filed  in  order  to  enforce 
Pwrchtuer* 
Truitet.        ^^6  S{:ecific  Performance  of  an  Agreement  for  the  Sale 

J-  of  the  Opera-House,  made  between  John  Milk,  Esq.  on 

contractedfor      behalf  of  the  Defendant  Waters  (who  was  then  resi- 

the  Purchase  of  dent  Abroad)  and  the  Plaintiff, 
an  Estate, 

to  convey  it  to  '  ^r*  Sugden,    Mr.  Collimon,    Mr.  Bickersteih    and 

two  Partners  to  Mr.  G.  Richards,  appeared  for  the  Plaintiff. 

whom  he  was 

iodebtedy  upon 

trust  to  selly  and.  Sir  C.  Wethereli,  Mr.  Home,  and  Mr.  P^^,  for 

after  paving  ^hc  Defendant  Waters. 

pnor  Charges, 

to  retain  their 

own  Debt ;  and  Mr.  Treslove,  Mr.  "Rose  and  Mr.  Wheatley,  for  the 

thilt^e  Powe?  ^^^^  Defendants,  the  Executors  of  Taylor. 

of  Sale  might 

be  exercised,  by  rj^^  Pleadings  and  Evidence  in  the  Cause,  were  of 
before  any  Con-  g^^at  length.  One  of  the  Questions  that  arose^  was, 
veyance  should  whether  Chambers  was  pot  a  Trustee  for  the  Sale  of  the 
them?  No^Con-  Opera-House,  at  the  time  when  be  entered  into  tlui 
veyance  was        Contract,  and  thereby  disqualified  to  become  the  Pur- 

ever  made  or      chafer  of  it 

required  to  be 

made  to  the 

Partners,  nor         ^e  transactions  upon  which  this  Question  arose^ 

to'^iLT/*  ««  f-Uy  «t»t«d  in  the  Judgment. 

power  of  Sale, 

and  one  of  them  having  died,  the  Survivor  agrees  with  an  Agent  of  A.  to 
purchase  the  Estate :  Held  that  he  was  not  a  Trustee,  but  stood  in  the 
situation  of  a  Creditor,  with  a  Security  tor  his  Debt,  and  therefore  was  not 
disqualified  from  purchasing  the  Estate. 
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The  Vice-Chancellor: 
In  this  Case  a  Bill  was  filed,  originally,  by  Mr.  Cham- 
ben,  and,  on  his  becoming  Bankrupt,  a  supplemental 
Bill  was  filed  by  his  Assignees,  against  Waters  and 
Taylor,  for  the  spiecific  Performance  of  an  Agreement 
made  in  the  Month  of  August  iSsi,  for  the  Sale,  by 
Waters  to  Chambers,  of  the  Opera-House.  It  appears 
that  there  had  been  a  Cause  intituled  Waters  v.  Taylor, 
io  which  a  Decree  was  made  for  the  Sale  of  the  Opera- 
House;  and^  under  that  Decree,  Mr.  Waters  had  be- 
come the  Purchaser,  of  that  Property,  at  the  Sale; 
but,  io  consequence  of  his  not  having  given  an  adequate 
Price,  the  Sale  was  set  aside,  and  a  Re-sale  was 
directed.  At  the  second  Sale,  Mr.  Waters  again  be- 
came the  Purchaser  of  the  Operas-House,  for  the  price 
of  70,150  /.  As  Waters  was  not  in  a  situation  to  pay 
the  Deposit,  which  was  ten  per  cent,  upon  the  Pur- 
chase-Money, Messrs.  Birch  tf  Chambers,  who  were 
Iben  in  Partnership  as  Bankers,  advanced  to  him  the 
Sum  of  6,000  /.  to  enable  him  to  make  good  the  De- 
posit. Waters  was  an  incumbrancer  upon  the  Theatre 
at  the  Time  of  the  Sale,  and  was  allowed  to  retain  the 
Amount  of  his  Demand  out  of  the  Purchase-Money  ; 
so  that  after  paying  the  Deposit,  and  retaining  the 
debt  owing  to  him,  there  remained  due  from  him 
a  Balance  amounjting  to  88,973  /.  By  a  subsequent 
Order  in  the  Cause  of  Waters  v.  Taylor,  Mr-  Waters 
was  directed  to  pay  this  Balance  into  Court ;  and,  as 
he  was  also  unable  to  make  that  payment,  Birch  Sf 
Chambers  advanced  to  him  the  further  Sum  of  28,000  /., 
and  he  then  paid  the  Balance  of  his  Purchase-Money 
into  Court.  It  appears  that,  in  addition  to  the  Sums 
which,  as  I  have  before  stated.  Birch  8^  Chambers  had 
advanced  to  Waters,  they  had  lent  him  a  third  Sum 
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amounting  to  3,000  /.  To  secure  the  6,000  Z.,  Mr.  Watert 
and  his  Surety,  Mr.  Mayhew,  joined  in  a  Promissory 
Note  for  that  Sum,  to  Birch  Sf  Chambers;  and  by 
a  Deed  of  the  16th  of  September  1816,  Waters  cove- 
nanted with  Mayhew,  that  he  would  pay  the  Note  and 
indemnify  Mayhew  in  respect  of  it,  and  also  that  he 
would  execute  an  Assignment  to  Mayhew  of  all  his 
I^nterest  in  the  Theatre,  and  of  all  the  Benefit  and 
Advantage  that  he  then  had  therein,  or  in  the  Proceeds 
thereof,  or  to  which  he  might  be  entitled  under  any  De- 
cree made  or  to  be  made  in  the  Suit  of  Waters  v.  Taylor^ 
upon  Trust  to  raise  such  Sums  as  should  be  required 
to  answer  the  6,000  /.  and  interest,  and  to  indemnify 
Mayhew  in  respect  of  his  having  become  Surety  for 
Waters.  Then  a  Deed-poll  of  the  i]  th  of  October  1816, 
was  executed  by  which  Waters  gave,  to  Mayhew,  an 
additional  Security  upon  his  Interest  in  the  Opera^ 
House^  as  a  further  Indemnity  against  the  Debt  of 
6,000/.  Then  by  an  Indenture,  dated  the  5th  of 
October  1816,  and  made  between  Waters  of  the  first 
part,  Birch  Sf  Chambers  of  the  second  part,  and 
Mr.  Mayhew  of  the  third  part,  in  consideration  of  the 
3,000/.  lent  by  Birch  4r  Chambers  to  Waters,  Waters 
covenanted  that  the  Indenture  of  the  16th  September 
1816,  and  all  the  Covenants  therein  contained  (subject 
nevertheless  to  the  Securities  thereby  given  to  Mayhew), 
should  operate  as  a  Security,  to  Birch  Sf  Chambers, 
for  all  the  Sums  of  Money  which  they  had  paid,  or 
might  pay  to  Waters,  together  with  lawful  Interest  for 
the  same.  Then  there  comes  that  Instnmient  upon 
which  so  much  discussion  has  arisen,  namely,  the 
Deed  of  the  25th  of  August  1817.  As  to  that,  it  be- 
comes necessary  to  determine  whether  there  is  any 
ground  for  the  Objection  taken  to  this  Contract ;  as  it 
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was  said  that  Chambers  was  himself  a  Trustee^  and 
therefore  could   not,  properly,  purchase.      Now  the 
Deed  of  the  25th  of  August  1817,  is  between  Waters     Chambers 
of   the  first  part,   Mayhew    of  the  second  part,  and 
Birch  Sf  Chambers  of  the  third  part.      It  recites  the 
Deed-poll  of  the  4th  of  October  1816,  and  the  Inden- 
ture of  the  5th  of  October  1816;  and  then  it  takes 
notice  that,  prior  to  the  date  of  the  Instrument  in  ques-' 
tioD,   there  was  due  from  Waters  to  Birch  ^  Chambers 
the  Sam  of  g,ooo  /.,  and  that  Waters  had  granted  an 
Annuity  of  1,200/.  to  the  Eagle  Insurance  Company, 
and  which  was  charged  upon  certain  Freehold  and 
Leasehold  Estates,  not  including  the  Opera-House,  and 
which  was  redeemable  upon  the  payment  of  12,000/. ; 
and  that   Waters  being  unable  to  comply  with   the 
order  for  the  Payment  of  the  28,973  /.,  Messrs.  Birch 
Sf  Chambers  paid  that  Amount  for  him.    And  then  the 
Indenture  witnesses  that,  in  consideration  of  the  Pre- 
mises, and,  particularly  in  consideration  of  the  9,000  /., 
previously  due  and  owing  to  Birch  i;  Chambers,  and  of 
the  farther  Sum  of  28,000  /.  that  day  advanced   and 
paid  by  them  to  WaterSf  Waters  did,  for  himself,  his 
Heirs,  Executors  and  Administrators,  covenant  with 
Birch  If  Chambers,  their  Executors  Administrators  and 
Assigns,  that  he  would,  with  all  convenient  speed,  assign 
all  the  Leasehold  Buildings  and  Premises  which  were 
charged  with  the  Annuity  granted  to  the  Eagle  In- 
surance Company,  unto  Birch  ^  Chambers,  their  Exe- 
cutors, Administrators  and  Assigns,  or  to  one  or  more 
Trustee  or  Trustees,  nominated  by  them,  upon  Trust, 
with  all  convenient  speed,  to  sell  and  absolutely  dis- 
pose of  the  same  by  Public  Auction  or  Private  Con- 
tract.   Then  the  Deed  directs  that  the  Money  to  arise 
from  the  Sale  shall  be  applied  in  the  redemption  of  the 
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Aimufty,  and  m  satisfaction  of  tbe  28,000/.  and  the 
g/yooL,  or  such  odier  Sum  as  should,  for  the  time 
being,  remain  due  from  Waters  to  Birch  Ss  Chambers, 
on  the  Security  of  the  Opera^House ;  and  then  Waters 
further  covenanted  with  Birch  4r  Chambers,  and  Mayhew 
consented  and  agreed^  that  Waters  should,  at  any  time 
thereafter,  at  his  own  Costs  and  Charges^  and  upon 
tbe  request  of  Birch  4r  Chambers,  assign  and  convey 
unto  Birch  Sf  Chambers  the  King*s  Theatre  or  Opera- 
House,  with  all  its  Appurtenances,  and  all  Sums  of 
Money,  Stock,  Funds  and  Securities  whrcb,  by  virtue 
of  aiiy  Decree  or  Order  of  the  Court  in  the  Suit  of 
Waters  v.  Taylor,  or  in  any  other ,  Suit  touching  the 
Theatre,  might  become  payable  or  transferraUe,  to 
Waters,  in  respect  of  his  Right  and  Interest,  as  a  Pro- 
prietor, Creditor,  or  otherwise  in  respect  thereof^  and 
aft  the  Right,  Title,  Share  and  Interest  of  Waters  in^  t6 
or  out  of  the  Opera-house  as  a  Proprietor  or  Creditor 
thereof,  or  as  the  Purchaser  at  the  Sale,  or  otherwise 
bowsoerer.  To  Hold  the  same,  unto  Birch  4r  Chambers, 
by  way  of  Security  for  the  Repayment  to  them  of  tbe 
Principal  Sums  of  9,000  /.  and  28,000  /.  And  then  the 
Deed  states  that^  in  the  Assignment  to  be  made  of  the 
Theatre  with  its  Properties  and  Appartenances,  shall 
be  inserted  a  foil  and  absolute  Trust  or  Power  to  sell 
the  same  Premises^  or  Waters^a  Right  and  Interest 
dierehu,  at  such  time,  and  in  such  maimer  as  Birth 
if  Chambers  sheinldtbidL  ezpMient,  and  to  apply  a  oon- 
petent  part  of  the  Proceeds  in  satisfying  th^  Incum- 
brances aflfecting  the  same,  according  to  their  prioritiei; 
together  with  the  most  ample  Provisions,  by  way  of 
indemnity  to  Purchased^  but  subject  to  a  Stipulation, 
as  between  the  Parties  thereto,  that  no  Sale  should  take 
place  without  three  Calendar  Months  previous  Notice 
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in  Writing  to  Waters;  and  then  it  was  agreed  thuit 
Birch  4r  Chambers  should  stand  possessed  of  the  clear 
Monies  to  be  raised,  recovered  or  received  by  them  in 
pvrsoance  of  the  Powers  or  Authorities  vested  or  to  be 
vested  in  them  as  aforesaid,  after  satisfying  all  Expenses 
incident  thereto,  and  all  Costs  then  or  thereafter  pay- 
able to  Mr.  Mayhew  agreeably  to  the  Terms  and  Con^ 
ditions  of  the  recited  Indentures,  and  all  prior  Incumi- 
bruioe»  affecting  the  same,  and  which  it  should  be 
necessary  to  pay  and  satisfy,  upon  Trust  to  apply  the 
same,  or  a  competent  part  thereof,  in  or  towards  pay- 
ment of  the  Principal  Monies  and  Interest  for  the  time 
being  due  to  them  upon  Security  of  the  Theatre  and 
Premisesr  ^  and,  as  to  the  clear  Surplus,  if  any,  of  the 
Tmst  Monies,  npon  Trust  for  Waters,  his  Executors, 
Administrators  and  Assigns.  And  then  it  is  provided 
tfiat  all  or  any  of  the  Trusts,  Powers,  or  Authorities 
ggreed  or  intended  to  be  created  or  declared,  in  and 
by  tlie  Deed  or  Deeds,  to  be  executed  in  pursuance  of 
die  present  Indenture,  should  and  might  be  exercised 
atid  performed  previously  to  the  Execution  of  such 
Deed  or  Deeds. 
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Now  it  was  argued  that,  by  the  effect  of  this 
Agreement,  Birch  4r  Chambers  became  Trustees.  The 
question  is,  whether  they  had  become  Trustees  before 
other  of  them  had  made  the  request  to  Waters  to  make 
tfie  Conveyance,  or  before  they  (without  asking  for  an 
Ass^mait  in  pursuance  of  the  Covenants)  attempted 
to  exercise  any  of  the  powers  of  Sale  given  them  by 
the  Deed  ?  It  appears  to  me  that  they  are  not  Trustees, 
but  that  they  had  that  Instrument  executed  by  way 
of  Security  only,  and  that  they  could  not  have  become 
Trustees,  unless  they  had  taken  a  Conveyance  from 
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Waters,  in  consequence  of  their  own  request,  which 
would  have  given  them  a  Power  of  Sale,  or  unless, 
vrithout  a  Conveyance,  they  had  taken  upon  them- 
selves to  execute  a  Power  of  Sale,  which  by  the  last 
proviso  of  this  Indenture  it  was  declared  that  they 
should  be  at  liberty  to  exercise  without  such  Convey- 
ance. That  that  is  the  construction  of  that  Deed  I 
am  further  inclined  to  think,  because.it  appears  that,  in 
the  Deed  of  July  1819,  to  which  Winters,  Birch  &;  Chant- 
bers  and  Mr.  Mayhew,  together  with  certain  other  Perr 
sons  are  Parties,  a  certain  declaration  is  made  in  case  the 
Theatre  or  Opera-House  with  its  Appurtenances  should, 
at  any  time  before  the  said  5th  day  of  July  1826,  be 
sold  or  disposed  of,  either  by  Waters,  his  Executors,  Ad- 
ministrators or  Assigns,  or  under  any  Trusts,  Powers,  or 
Authority  given  or  declared,  or  to  be  given  or  declared 
by  him  or  them  for  that  purpose ;  which  shews  that  the 
Parties  contemplated  that  a  Power  of  Sale,  was  in 
July  i8ig,  vested  in  Waters,  the  Owner  of  the  Equity 
of  Redemption ;  and  it  does  not  appear  that,  at  any 
time,  there  was  any  step  taken  by  Birch  Sf  Chambers, 
which  could  justify  the  Court  in  saying  that  they,  or 
either  of  them,  had  taken  upon  themselves  to  execute 
the  Powers  given  by  the  Deed  of  1817.  My  opinion 
therefore  is,  upon  the  construction  of  all  these  Instru- 
ments taken  together,  that,  in  August  1821,  Chambers 
the  survivor  of  the  two  Partners  in  this  Banking  coq- 
cem  (Birch  having  died  early  in  that  year)  stood 
merely  in  the  situation  of  a  Person  who  had  a  Security, 
upon  the  Opera-House,  of  an  Equitable  nature,  with  % 
Power  of  Sale. 
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TOOTH  V.  THE  DEAN  AND  CHAPTER  OF  ^g 

CANTERBURY.  1 3th  May. 

^^ V ' 

lUE   Plaintiffs    were    Occupiers   of    Lands  in  the  Demurrer 

Parish  of  Cranbrook,  in  Ktnt.    The  Defendants,  the  •^— 

Dean  and  Chapter,  were  the  Impropriate  Rectors  of  the  ^Tf,  ^'**  ^ 

T*    .  1          11,      rv  /.     1         Ti»        » ,^    .    .,     .  and  Chapter  of 

Parish ;  and  the  other  Defendants  Edward  Marjonhanks,  q.  being  Rec- 

aod  Sir  Edmund  Antrobus,  were  their  Lessees  of  the  tors  of  a  Parish, 

Rectory.    The  Bill  stated  that,  in  and  before  the  Year  xithes  belone- 

1809,  the  Dean  and  Chapter,  were  seised,  in  fee,  of  the  ing  to  the  Rec- 

Impropriate  Parsonage  of  Cranbrook,  and  of  the  Tithes  ^^  •  ^^.Jj"^?*®*' 

of  Com  and  Grass  arising  within  the  Parish,  and  be-  Tithe  of  Hops 

longing  to  the  Rectory :   That,  by  an  Indenture,  dated  against  the  Oc- 

the  9th  of  December  1809,  ^^^  Dean  and  Chapter  de-  thrvkar  waT 

mised,  to  William  Coleman,  the  Parsonage  of  Cranbrook  made  a  Party 

and  their  Tithes  of  Corn  and  Grass,  and  all  other  Tithes  ^.^J""''"?  ^^^^ 

,     ^                  .    .        .        ^                                     ^  Tithe.    The 

to  the  Parsonage  belonging,  for  twenty-one  years,  from  Occupiers  then 

Michaelmas  then  last ;  that,  by  certain  Indentures  of  ^^^.^  Cross  Bill 
Assignment,  dated  in  1814  and  1815,  the  term  of  years  j|g^^  ^^^  Chan- 
became  vested  in  Valentine  Conolly  :  That  by  an  Inden-  ter  and  their 

tore  dated  the  27th  of  August  1822,  the  Dean  and  |;!*8««8»  ^^ra. 

'                  ,                                     ,  Discovery  and 

Chapter  demised  the  Premises,  to  Conolly ,  for  sixteen  production  of 

years,  from  Michaelmas  then  last;  that  shortly  after-  Documents: 

wards  Conolly  died,  having  appointed  the  Defendants,  ^^  Dean  and 

Marforibanks  and  Antrobus  his  Executors :  That,  by  an  Chapter,  al- 

Indenture,  dated  the  gth  of  December  1823,  the  Dean  ^^^®^' 

and  Chapter  in  consideration  of  a  surrender  of  the  last 

mentioned  Lease,  demised  the  Premises,  to  Marforibanks 

and  Antrobus,  for  twenty-one  years  from  Michaelmas 

then  last :  That  the  Plaintiffs  had,  for  many  years  past, 

occupied  Lands  in  the  Parish  from  which  they  had 

taken  Com,  and  Grass,  and  also  Hops :  That  they  had 

Vol.  III.  B 
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paid,  the  Tithes  of  Com  and  Grass,  to  the  different 

Lessees  of  the  Dean  and  Chapter  :  That,  though  the 

Tooth         Lessees  were  entitled  to  no  other  Tithes,  yet  Maijori- 

^  banks  and  Antrobus  did,  in  M  ichaelmas  Term  1 825,  file  a 

Dean  &  Chap.  g.jj  j^  ^j^j^  ^^^^^  against  the  Plaintiffs,  and  also  against 

Canterburt    ^^^^  Mossop  Clerk,  the  Vicar  of  the  Parish,  to  compel 

the  Plaintiffs  to  pay  to  them  the  value  of  the  Tithes  of 
the  Hops,  which,  during  six  years  before  the  filing  of 
the  Bill,  had  been  taken,  by  the  Plaintiffs,  from  their 
Lands :  That  all  the  small  Tithes  within  the  Parsonage, 
belonged  to  the  Vicar,  and  the  same,  from  time  imme- 
morial, had  been  and  still  were  satisfied  by  the  payment, 
to  him,  of  certain  Moduses :  That,  as  well  the  Dean  and 
Chapter  as  MatjoribatUcs  and  Aritrobus,  and  their  respec- 
tive Solicitors,  Servants  or  Agents,  had,  in  their  custody, 
divers  Grants,  Leases,  Terriers,  Surveys,  8lc.  relating 
to  the  Rectory  and  Parsonage,  and  the  Tithes  belong- 
ing thereto,  which  furnished  evidence  that  the  Dean 
and  Chapter  never  were  entitled  to  any  Tithes  within 
the  Parish,  except  those  of  Com  and  Grass,  and  that 
all  the  small  Tithes  belonged  to  the  Vicar,  and  were 
satisfied  as  before  mentioned :  That  the  Plaintifis  had 
requested  the  Defendants  to  produce  the  Grants,  &c« 
in  their  respective  Custody,  and  to  permit  the  Plain* 
tiffs  to  make  Copies  thereof,  and  to  read  the  same  in 
Evidence  at  the  hearing  of  the  Cause  instituted,  by 
Marjoribanks  and  Antrobus,  against  the  Plaintiffs ;  but 
that  the  Dean  and  Chapter,  and  Marjoribanks  and 
Antrobus,  acting  in  concert  together,  had  refused  to 
comply  with  such  request,  and  pretended  that,  not  only 
the  Tithes  of  Com  and  Grass,  but  various  Small  Tithes, 
and,  in  particular  the  Tithes  of  Hops  belonged  to  the 
Dean  and  Chapter,  and  were  comprised  in  their  Leases : 
That  the  Dean  and  Chapter  had  had  Surveys  made  of 


CAgES   IN  CHANCERY. 

the  Tithes  belonging  to  the  Rectory  or  Parsonage,  for 
their  guidance  in  letting  the  same,  and  that  the  Tithes 
of  Com  and  Grass  only  were  estimated  in  such  surveys,         Tooth 
and  that  it  was  stated  therein  that  the  Small  Tithes,  and,  ^* 

in  particiular,  the  Tithes  of  Hops  belonged  to  the  Vicar ; 
and  the  Rev.  J.  Johnson^  the  Vicar  in  1 709,  in  a  Letter  to  Caktbrburt. 
the  Dean  and  Chapter,  spoke  of  the  Tithes  of  Corn  and 
Ghrass  as  being  the  Tithes  of  the  Parish  belonging  to 
them :  That  the  Dean  and  Chapter  had,  in  every  case, 
acted  upon  such  Surveys  and  Statements,  and  had  set 
the  Fines  upon  the  renewals  of  their  Leases  of  the 
Rectory  and  Parsonage,  upon  the  ground  that  the 
Tithes  of  Com  and  Grass  only  belonged  to  them,  and 
that  the  Fines  paid  upon  the  granting  of  the  before- 
mentioned  Leases  were  estimated  upon  that  ground : 
That  the  Dean  and  Chapter,  in  estimating  their  Finest 
never  took  into  account  the  Small  Tithes  of  the  Parish, 
nor  did  their  Lessees  think  that  such  Fines  were  set 
upon  the  ground  that  those  Tithes  belonged  to  th6 
Dean  and  Chapter,  or  that  the  value  of  them  was  in* 
eluded  in  the  Venations  upon  which  such  Fines  were 
calculated,  or  think  that  the  Small  Tithes  were  intended 
to  ht  comprised  in  their  Leases,  but,  on  the  contrary; 
tlie  Lesseies  knew  that  the  Tithes  of  Corh  and  Gfasi 
only  were  estimated  in  setting  the  Fines  paid  by  them, 
and  included,  or  understood  by  the  Dean  and  Chapter 
to  be  comprised  in  their  Leases :  Th^t  the  Dean  and 
Chapter  had,  in  their  Custody,  an  Abstract  of  certain 
Articles  of  Agreement  of  the  1st  of  July  1661,  between 
Alexander  Remington,  &c.  of  the  one  part,  and  Richard 
Hope,  &c.  of  the  other  part,  relating  to  the  Rectory  or 
Parsonage,  the  original  of  which  belonged  to  them-, 
and  was,  by  them  or  their  Auditor,  in  or  about  February 
1741,  delivered  to  one  Streater,  for  the  use  of  S,  Tilden 
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the  then  Lessee  of  the  Rectory  or  Parsonage,  but 
which  had  been  since  lost  or  destroyed:  that  a  dis- 
covery of  the  matters  aforesaid,  from  the  Dean  and 

n       X  r  Chapter  and  the  other  Defendants,  was  necessary,  to 

^y  '  the  Plaintifis,  for  their  Defence  in  the  Suit,  instituted 

Canterbitbt.  Ag^n^  them  by  Maijoribanks  and  Antrobus,    The  Bill 

then  prayed,  for  a  Discovery,  in  the  usual  terms. 

The  Dean  and  Chapter  demurred,  generally,  to  the 
discovery  and  production  sought  by  the  Bill. 

Mr«  Pepys,  and  Mr.  Unaey  for  the  Defendants  the 
Dean  and  Chapter,  in  support  of  the  Demurrer. 

The  Lessees  of  the  Dean  and  Chapter  of  Canterbury 
filed  a  Bill  for  Tithes,  against  the  Persons  who  are  Plain- 
tifis  upon  this  Record ;  and  then  those  Parties  file  the 
present  Bill,  for  a  discovery  in  aid  of  their  Defence  in 
the  prior  Suit.  The  Dean  and  Chapter  have  nothing 
whatever  to  do  with  the  Bill  filed  by  their  Lessees,  nor 
ought  they  to  have  been  made  Parties  to  this  Bill  of 
Discovery ;  because  a  Bill  of  Discovery  cannot  be  filed 
except  for  the  purpose  of  obtaining  a  Discovery  to 
assist  a  Party  in  a  litigation  which  is  already  com* 
menced.  The  Dean  and  Chapter  are  engaged  in  no 
litigation;  they  are  Parties  to  no  Suit;  and,  with 
respect  to  them,  the  most  that  can  be  said,  is  that  they 
are  Witnesses,  who  may  have  valuable  Information 
to  give  with  respect  to  the  litigation  between  the 
other  Parties.  Now  this  Court  never  permits  a  Party 
litigant  to  bring  Witnesses  before  the  Court,  as  Parties. 
The  Case  of  Fenton  v.  Hughes  (a),  is  quite  conclusive 
upon  the  question  now  before  the  Court. 

(«)  7  Ve».  «87. 
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Mr.  Botekr  and  Mr.  Pemberton,  for  the  Plaiotiffs^ 
in  support  of  the  Bill. 
The  Case  that  is  here  stated  is  that  of  a  Defendant  Tooth 
in  the  origiDal  Suit  calling  on  the  Lessees  of  the  Dean 
and  Chapter,  and  the  Dean  and  Chapter  themselves,  to 
discover  the  Documents  and  Papers  in  their  respective  Cavterbubt. 
hands,  which  will  assist  him  in  his  Defence.  The  Bill 
charges  combination  between  the  Dean  and  Chapter 
and  the  other  Defendants,  in  the  usual  terms,  and  states 
a  joint  Claim  set  up  by  them  to  the  Tithes  of  Hops,  as 
well  as  of  Com  and  Grass  which  are  admitted  to  beloug 
to  them.  It  is  laid  down  in  the  case  of  Plummer  v. 
Mery  (A),  that,  where  Interest  is  alleged,  the  question 
does  not  depend  merely  on  the  Plaintiff  to  a  Bill  of 
Discovery  or  Relief  having  it  in  his  power  to  call  the 
Defendant  as  a  Witness ;  but,  if  that  Witness  has  an 
Inteiesty  he  may  be  made  a  Party  to  the  Bill.  There 
have  been  instances  of  that  kind  where  the  Vicar  has 
sued  for  Tithes,  or  the  Rector  has  sued  for  Tithes,  aud 
has  made  the  Owner  of  the  Land  a  Party,  with  a  view 
of  obtaining  a  discovery  from  him.  There  was  lately 
a  Case  of  that  kind,  in  the  Court  of  Exchequer,  in 
which  the  Duke  of  Noffolk  was  made  a  Defendant. 
The  Duke  demurred,  and  the  Demurrer  was  over- 
ruled (c). 

(The  Vice-Chamellor : — Is  there  any  instance  of  a 
Case  where  the  Lessees  of  an  Ecclesiastical  Body 
having  sued  the  Occupier,  for  Tithes,  the  Occupier  has 
filed  a  Bill  against  the  Ecclesiastical  Body  for  a  Dis- 
covery?) 

(6)  1  Vex.  426. 

(c)  Day  V.  Drake,  see  post.  p.  64  and  72. 
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The  ground  upon  which  we  contend  that  this  Bill 
ought  to  be  supported,  is  that  the  Dean  and  Chapter 
Tooth         i^^^^  ^  direct  Interest  in  the  original  Suit ;  and  that 

Deam  &  Chap,  single  circumstance  is  enough  to  entitle  us  to  call  upon 
or  them  for  a  production  of  their  Documents.    Now  in 

Cantsuurt.  the  Case  of  Fenton  v.  Hughes,  there  is  nothing  like 

a  direct  claim  of  Interest  stated  in  the  Bill.  And  in 
Whitworth  Y.  Dam  (d)  Lord  Eldon  says :  ''  The  Case 
of  Fentofi  v.  Hughes  lays  down  a  broad  principle  that 
would  exclude  this  Bankrupt  as  a  Party,  namely,  that 
a  Person  who  has  no  Interest,  and  is  a  mere  Witness, 
against  whom  there  could  be  no  relief,  ought  not  to  be 
a  Party."  So  that  it  is  plain  that  his  Lordship  consi- 
dered that  the  Decision  of  Fenion  y.  Hughes  rested  on 
this  ground,  namely,  that  it  did  not  appear  that  Bate 
had  any  direct  interest  in  the  Action  brought  hy  Hughes. 
Now  in  Plummet  y.  May  (e)  where  a  Bill  was  brought, 
by  an  Heir  at  Law,  in  order  to  discover  the  circum- 
stances of  the  Execution  of  a  Will,  against  the  sub- 
scribing Witnesses,  one  of  whom  demurred  to  the  Bill, 
Lord  Hardwicke,  C.  said :  **  The  principle  is  right, 
that  you  cannot  make  one  a  Defendant  to  a  Bill,  who 
is  merely  a  Witness,  in  order  to  have  a  Discoyery  of 
what  he  can  say  to  the  matter,  though  he  is  properly 
examinable  as  a  Witness ;  which  would  be  yery  mis- 
chievous, and  give  an  opportunity  to  collect  Evidence, 
any  way,  to  contradict  and  encounter  that ;  and,  if 
that  was  barely  the  present  case  I  should  at  once  allow 
the  Demurrer.  But,  as  against  the  Party  interested, 
the  Plaintiff  is  entitled  to  have  a  Discovery,  from  time 
to  time,  if  he  is  charged  to  be  concerned  in  the  Fmud 
in  obtaining  it ;  and  it  is  not  his  being  made  a  Wit- 

(f/)  1  V.  &  B.  549,  550.  (e)  i  Vez.  426. 
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iiesSy  that  will  prevent  this  DiscoTery.''    So  that  Lord 

Hardwicke  there  plainly  considers,  that  though  yon 

may  call  a  Party  so  circumstanced  as  a  Witness,  you         Tooth 

are  not  bound  so  to  call  him,  but  may  have  a  Discovery 

from  him  as  a  Party. 


(The  F»ce*CAaifCf//or:— In  the  Case  of  Flummery, 
May  (where  you  find  the  Case,  not  in  the  Statement, 
but  are  under  the  necessity  of  collecting  it  from  what 
the  Judge  saya  in  delivering  his  Opinion)  Lord  Hard" 
wicke  aays :  **  You  seem  to  have  mistaken  your  way, 
and  should  have  pleaded  instead  of  demurring ;  for  here 
18  an  ezpreaa  chaige  that  the  Defendants  pretend  to 
tome  Right  or  Interest  under  the  Will.  If  you  had 
pleaded  to  these  matters,  and  supported  that  by  an 
Answer  denying  the  Claim  of  any  such  Interest,  it  had 
been  a  good  plea.'*) 

That  ia  precisely  what  this  Bill  does :  for  it  alleges 
that  the  Dean  and  Chapter  pretend  that  they  are 
entided  to  certain  Small  Tithes,  as  well  as  those  of 
Com  and  Chrass. 

(The  Vice-chancellor : — ^That  can  mean  only  that  the 
Dean  and  Chapter  claim  the  Fee-simple  of  the  Tithes. 
There  can  be  no  question  that,  with  respect  to  the 
Claim  of  the  present  Lessees,  they  have  no  Interest.) 

Having  regard  to  the  circumstances  of  the  Case,  as 
slated  on  this  Bill,  there  is  a  peculiarity  in  it  It  ap- 
pears that  the  Dean  and  Chapter  have  an  Interest, 
which  Lessors  usually  have  not  in  cases  of  this  kind, 
and  therefore  there  is  a  distinction  exbting  which  will 
enable  the  Court  to  apply  a  different  Rule  flrom  that 

E  4 
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iSsg.  which  it  is  in  the  habit  of  applying  in  cases  where  that 

^^        ""        '      peculiarity  does  not  exist.     Where  Bills  are  filed  for 

Tooth         an  Account  of  Tithes,  the  question  usually  is,  simply, 

n        »^  r  ^  question  between  the  Rector  or  Vicar  on  the  one 

Q^         *  hand,  and  the  Occupiers  on  the  other,  whether  the 

Cantbbbury.   Defendants  are  liable  to  pay  Tithes  or  not,  and  whether 

the  Plaintiffs  are  or  are  not  entitled  to  receive  them. 
In  such  Cases,  unquestionably,  the  point  of  dispute  is 
merely  as  to  the  possessory  Right.  But  that  is  not  the 
question  here.  The  question  here  is,  not  whether 
the  Occupiers  are  liable  to  pay  the  Tithes  sought  to 
be  recovered;  because  it  is  admitted,  on  all  hands, 
that  the  Occupiers  are  liable  to  pay  them.  But  the 
question  is,  whether  the  Right  to  receive  the  Tithes  is 
in  the  Vicar  or  in  the  Rector.  Now  it  was  agitated^ 
in  the  Court  of  Exchequer,  as  a  question  of  consider- 
able doubt,  whether,  in  a  Suit  for  Tithes,  by  a  Vicar, 
the  Impropriator  was  properly  made  a  Party,  and  it 
was  said  that  that  question  depended  upon  this  point, 
whether  it  was  simply  a  question  of  Possession  between 
the  Vicar  on  the  one  hand,  and  the  Occupier  on  the 
other,  or  whether  it  did  not  involve  a  question  of 
Title  between  the  Rector  and  the  Vicar.  It  was  de- 
cided that,  the  question  being  as  to  the  Right  to 
receive  Tithes  on  the  one  hand,  and  the  liability  to 
pay  them  on  the  other,  the  Impropriator  was  improperly 
made  a  Party,  and  the  Lord  Chief  Baron  dismissed  the 
Bill  as  against  him,  with  Costs  (/).  But  that  Case 
came  under  consideration  before  the  Court  of  Chan- 
cery. The  Authorities  were  all  reviewed  and  consi- 
dered by  Sir  Tliomas  Plumer{g\  and  he  decided,  in 

(/)  Waiiamson  v.  Lord  Lfmsdak^  Daniel  171. 
(g)  Daws  V.  Bfiw,  1  J.  &  W.  513. 
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direct  opposition  to  the  Court  of  Exchequer,  that,  in* 
asmuch  as  a  question  of  Title  might  arise,  the  Vicar 
was,  in  that  case,  properly  made  a  Party.    Now  it  is         Tooth 
on  the  authority  of  that  Case  that  the  Plaintiffs  in  the  ^' 

original  Suit  have  actually  proceeded ;  because  they 
have  filed  their  Bill  against  the  Plaintiffs  in  this  Suit,  Camterburt. 
who  are  the  Occupiers,  and  against  the  Vicar  of  the 
Parish.  So  that  it  is  a  Bill  filed  for  the  purpose  of 
establishing  the  Right  of  the  Rector  to  this  particular 
species  of  Tithes,  as  against  the  Vicar.  Now,  if  the 
Vicar  be,  as  it  is  admitted  on  the  other  side  he  is, 
a  necessary  Party  to  that  Suit,  because  the  Title  comes 
into  controversy,  and  the  Party  claiming  against  the 
Lessees  is  to  be  heard  to  substantiate  his  Right  as 
against  the  Rector,  it  cannot  be  seriously  argued  that, 
if  the  Vicar  is  to  be  heard  to  maintain  his  Title  against 
the  Rector,  the  Rector  is  not  a  necessary  Party.  We  do 
not  mean  to  say  that  the  original  Bill  prays,  in  terms,  that 
the  Right  of  the  Vicar,  as  against  the  Rector,  may  be 
established ;  but  it  alleges  that  the  Vicar  claims  to  be 
entitled  to  these  Tithes,  and  he  is,  on  that  account, 
made  a  Party  to  the  Bill.  And,  inasmuch  as  the  Vicar 
is  brought  before  the  Court  upon  a  Record  raising  only 
the  question  whether  the  Vicar  or  the  Rector  is  en- 
titled to  the  Tithes,  there  can  be  no  Decree  in  favour 
of  these  Lessees,  without  establishing  the  Right  of  the 
Rector  as  against  the  Vicar.  If  then  the  Vicar  be  (as 
they  have  determined  for  themselves  he  is)  a  necessary 
P^tfty,  can  it  be  contended  that  the  Rector,  who  claims 
adversely  to  him,  is  an  unnecessary  Party  ?  And,  if  that 
cannot  be  contended,  will  it  be  said  that  the  Plaintiffs 
in  the  original  Suit  have  a  right,  by  omitting  to  bring 
a  necessary  Party  before  the  Court,  to  deprive  us  of 
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that  benefit  which  we  otherwise  should  have  had  by 
filing  a  Bill  of  Discovery  against  that  P^urty  ? 


Another  point  Aat  deserves  consideration  on  this 

Record,  is  that  the  Lessees  can  claim  nothing  except 

Camterburt.  ^^^  which,  by  the  Demise,  is  given  to  them.    And,  if 

they  have  obtained,  from  the  Dean  and  Chapter,  a  Lease 
which,  in  terms,  comprises  more  than  the  Lessees  con- 
tracted to  have,  or  the  Lessors  intended  to  grant,  the 
Lease  may  be  reformed  in  a  Court  of  Equity,  It  is 
alleged  in  die  Bill  that  no  Tithes,  except  those  of  Com 
and  Grass,  were  intended  to  be  granted  by  the  Dean 
and  Chapter,  or  to  be  taken  by  the  Lessees.  If  that  be 
so,  (and  this  allegation  must  now  be  taken  to  be  true) 
have  not  the  Dean  and  Chapter  a  most  material  Inte- 
rest in  the  Suit  which  is  now  depending  in  this  Court? 
Have  they  not,  in  the  first  place,  a  most  important 
Interest  in  seeing  whether  the  Right  to  these  Tithes 
belongs  to  them  or  to  the  Vicar :  And,  in  the  second 
place,  in  preventing  their  Lessees  from  taking  these 
Tithes,  which  they  never  intended  to  demise  to  them  ? 

(The  Vice-chancellor :— It  is  stated,  in  the  Bill,  that 
the  Dean  and  Chapter  have  demised  in  these  words : 
**  All  their  said  Parsonage  of  CfmU>rook,  and  all  manner 
of  Tithes,  as  well  of  Com  and  Grass,  and  all  other 
Tithes  to  the  said  Parsonage  belonging.'' — ^These  words 
are  quite  unlimited.) 

We  do  not  deny  that  they  have  so  demised ;  but 
what  we  say  is  that,  on  the  Record,  it  is  alleged  that 
the  general  words  in  this  Demise  are  such  as  would 
include,  against  the  intention  of  both  the  contracting 
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Parties,  that  species  of  Tithes  which  is  sought  to  be 
recovered  in  the  original  Suit. 


Tooth 

V. 

Deak  &  Chap. 


There  is  a  further  ground  on  which  this  Demurrer 
ought  to  be  overruled.    It  is  said  that  a  Party  cannot  of 

be  made  a  Defendant  to  a  Bill,  where  he  may  be  made  Camteji^burx^ 
a  Witness ;  and  that  that  is  the  general  rule  nobody 
disputes.  On  the  other  hand,  it  can  be  as  little  dis- 
puted that,  where  Justice  and  Convenience  plainly  re- 
quire that  the  ordinary  Rules  of  the  Court  should  be 
departed  from  in  this  particular,  they  are  dispensed 
with  accordingly.  That  is  the  ground  on  which  the 
Court  has  been  in  the  habit  of  permitting  Secretaries, 
Clerks  and  Bookkeepers,  the  Individuals  who  have 
a  knowledge  of  the  Facts,  to  be  made  Parties  to  a  Bill. 
On  the  same  principle,  in  a  Suit  against  Assignees, 
where  the  Facts  are  in  the  knowledge  of  the  Bankrupt, 
it  has  been  permitted  to  make  the  Bankrupt  a  Party 
to  the  Bill  (i).  In  Finion  v.  Hughes,  Lord  Eldon  says : 
"The  question,  however,  is  whether  he  can  be  ex- 
amined, at  Law,  for  the  Plaintiff  in  Equity,  with  the 
same  benefit  that  would  result  from  a  Discovery  here. 
If  he  can,  as  no  relief  is  to  be  given,  it  would  intro- 
duce a  new  class  of  Cases,  to  permit  a  Bill  for  Dis^ 
covery  to  be  filed  against  a  Party  so  purely  a  Witness.'' 
From  this  passage  it  distinctly  appears  that  Lord 
Eldon^s  opinion  was  that,  if  there  could  not  be  a  bene^ 
ficial  Examination  of  the   Party,   as   a  Witness,  in 


(A)  See  Mayor  of  London  v.  J>ty,  8  Ves.  405 ;  Le  Toner 
y.  Tie  Margravine  of  jlnspach,  15  Ves.  164;  JVych  v.  Meal, 
3P.  W.  310;  Dummer  ▼.  The  Corporation  of  Chippenham, 
14  Yes.  352 ;  BawUi  v.  Stewarty  1  Sob.  &  Lefr.  327 ;  and 
fentim  v.  Hughes,  aqd  IVhitporthy.  Davis,  before  ci^e^i. 


Tooth 
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1839.  a  Court  of  Law,  he  might  be  made  a  Defendant  to 

a  Bill  in  Equity.  Now,  in  this  Case^  can  the  De- 
fendants be  examined  in  a  Court  of  Law  so  as  to  give 

D     N  &  C  ^^  ^^^  Information  which  it  is  admitted  we  have  a  right 

QP  *  to  receive  from  them?    Can  the  Dean  and  Chapter  be 

Cavtirbvby.  summoned,  by  Subpoena,  to  give  Evidence  ?   How  are 

they  to  be  compelled  to  produce  these  Papers  and 
Writings  ?  If  they  are  to  be  compelled  by  a  Subpcma 
duces  tecum,  how  are  they  to  be  served  with  it?  Are 
all  the  individual  Members  to  be  served?  No  one 
Member  has  them  in  his  possession.  They  are  in  the 
custody  of  the  Body  at  large. 

There  is  another  ground  upon  which  we  think 
that  this  Demurrer  ought  to  be  overruled*  In  general 
Cases  the  Lessee  of  an  Ecclesiastical  Body  files  his 
.  Bill  for  Tithes,  and  the  usual  Defence  set  up  is  either 
Exemption  or  Modus,  and  then  nothing  is  more 
common  than  to  file  a  cross  Bill,  to  establish  the 
Modus,  and  then  the  Lessor  is  made  a  Party.  But 
the  Defence  made  in  this  Case,  is  that  the  Lessees  are 
not  entitled  to  the  Tithes,  but  that  they  belong  to  the 
Vicar ;  and  consequently,  there  was  no  ground  for  the 
Suit  which  is  generally  instituted ;  but  it  became  ne- 
cessary to  file  this  Bill  of  Discovery,  whereas,  in  the 
eommon  Case,  it  would  have  been  a  Bill  to  establish 
a  Modus. 

(The  Vtce-Chancellor : — A  Bill  to  establish  a  Modus, 
affects  the  Inheritance:  but  the  Case  which  is  now 
before  the  Court  relates  to  a  mere  Possessory  Right.) 

But  it  is  a  Possessory  Right,  where  the  Owners  are 
directly  interested,  not  in  the  Sum  to  be  recovered,  but 
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in  the  benefit  which  they  will  obtain  when  they  next  ig^g. 

set  their  Fine.  *"■ 

Tooth 
It  is  on  the  authority  of  Plummer  v.  May,  and  on  v. 

the  Explanation  given  of  Fenton  v.  Hughes^  by  Lord  P*^^  ^  Chap. 
Eldon,  in  his  Judgment  in  Whitworth  ▼.  Davis,  and  on  ^  ^' 
the  Interest  which  the  Dean  and  Chapter  have,  as 
between  themselves  and  the  Vicar,  and  as  between 
themselves  and  their  Lessees,  and  on  the  peculiar 
difficulty  and  inconvenience  of  calling  the  individuals 
of  this  Body  as  Witnesses,  to  which  we  shall  be  driven^ 
if  they  are  not  put  to  answer  this  Bill,  that  we  rest  our 
Case. 

The  Vice-Chancellor  : — 

It  appears  to  me  that  it  would  be  most  dangerons 
if  I  were  not  to  allow  this  Demurrer. 

The  Case,  as  I  understand  it,  is  simply  this ;  that  the 
Lessees  of  the  Dean  and  Chapter,  taking  by  the  Lease, 
which  professes  to  demise  **  the  Parsonage  of  Cran^ 
brook  and  the  Tithes  of  Corn  and  Grass,  and  all  other 
Tithes  to  the  Parsonage  belonging/'  have  thought  pro- 
per to  file  a  Bill  in  this  Court  for  the  purpose  of  com- 
pelling the  Occupiers  of  the  Parish  to  pay  the  Tithes 
of  Hops.  Now  it  certainly  is  not  represented,  on  this 
Bill,  that  any  Declaration  of  Right  is  sought  by  the 
Bill  so  filed  by  the  Lessees :  all  that  is  represented  is 
that  Edward  Marjoribanks  and  Sir  Edmund  Antrobtu^ 
that  is  the  Lessees,  or  Assignees  of  the  Lessees,  filed 
their  Bill,  in  this  Court,  against  the  Plaintiffs  and  Isaac 
Mosiop,  clerk,  the  Vicar  of  the  Parish  of  Cranbrook,  to 
compel  the  Plaintiffs  to  account  with  them  for,  and  pay- 
to  them  the  Value  of  tlie  Tithes  of  Hops,  which,  during 
the  period  of  Six  Years  before  the  filing  of  the  Bill,  had 
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1829.  f>^n  taken  and  gathered  by  the  Occupiers.    Then  it 

*^        ^        '      avers  that  the  Dean  and  Chapter  are  not,  and  never 

Tooth  ynfere  entitled  to  any  Tithes,   within  the  Rectory  or 

«.         ,*  Parish  of  Cranbraok,  besides  the  Tithes  of  Com  and 

DsATi  oe  Chap* 

oy  Grassland  that  all  the  Small  Tithes  belong  to  the  Vicar 

Cahteaburt.  of  the  Parish,  and  that  the  same,  from  time  imme- 
morial have  been,  and  now  are  satisfied  by  the  payment, 
to  such  Vicar,  of  certain  Moduses.  Now  it  is  not  at 
all  represented  that  the  Vicar  himself  makes  any  claim 
in  this  Suit :  and  it  appears  to  me  therefore  that  this 
is  merely  a  Case  in  which  the  Lessees  of  the  Dean 
and  Chapter  taking  by  the  general  description,  a  des- 
cription which  does  not,  in  its  terms,  profess  to  demise 
to  them  the  Tithes  of  Hops,  have  filed  their  Bill,  for 
the  purpose  of  obtaining,  from  the  Occupiers  merely, 
the  Tithes  of  Hops  for  a  certain  time  past.  I  appre- 
hend that,  though  the  Vicar  is  made  a  Party  to  this 
Bill,  nothing  whatever  that  is  done  in  the  Suit,  will 
have  the  effect  of  deciding  the  right  as  against  the 
Dean  and  Chapter,  who  are  the  original  Lessors  and 
Owners  of  the  Fee  Simple.  AH  that  can  be  decided  in 
that  Suit,  is  whether  or  not  the  Plaintiffs  are  entitled 
to  receive,  firom  the  Occupiers,  the  Tithes  which  they 
demand. 

Now  it  has  been  said  that  the  Dean  and  Chapter 
have  an  Interest  in  that  Suit.  But  it  does  not  appear 
that  they  have  any  Interest  whatever  in  it ;  for,  sup- 
posing the  Plaintiffs  succeed,  the  Dean  and  Chapter 
get  nothing ;  supposing  they  fail,  the  Dean  and  Chap- 
ter lose  nothing.  Their  Case  is  left  as  it  would  have 
been,  provided  the  Bill  had  never  been  filed ;  except 
that  it  might  be  said  that  the  fact  of  the  Plaintiffs 
havimg  succeeded,  might  be  considered,  in  some  mea- 
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sure,  as  going  to  establish  the  right.     It  would  not 
establish  the  right;  it  would  make  out  the  fact  that 
the  Plaintiffs  had  a  right  to  recover  the  Tithes  sought         Tooth 
by  the  Bill.     It  has  been  said^  by  the  Counsel  for  the  ' 

Occupiers,  that  this  Case  falls  within  the  principle  of 
the  exception  to  the  rule,  that  a  mere  Witness  cannot  Cantbrburt* 
be  made  Party  to  a  Suit.  But  before  we  are  to  con- 
sider the  benefit  which  the  Parties  who  filed  this  Bill 
might  have  by  obtaining  the  discovery  which  they  ask 
by  it  against  the  Dean  and  Chapter,  we  ought  to  con* 
sider  the  extreme  inconvenience  and  mischief  that 
would  arise,  if,  merely  because  a  Tenant  in  Fee  makes 
a  Lease,  he  is,  whenever  a  dispute  arises  between  his 
Lessees  and  others,  to  be  compelled  to  produce  his 
Title-deeds,  not  at  the  request  of  his  Lessees,  but  at  the 
request  of  other  Persons,  not  for  the  purpose  of  sup- 
porting his  Title,  but  for  the  purpose  of  destroying  it ; 
for  that  is,  in  effect,  what  is  asked  by  this  Bill ;  and  it 
appears  to  me  that  this  is  not,  in  the  least  like  any  one 
of  those  excepted  Cases  to  which  Lord  Eldon  alludes 
in  Featon  ▼.  Hughes ;  but,  on  the  contrary,  thai  this  is 
rathar  to  be  assimilated  to  the  Case  in  which  the 
Lessor  or  Landlord  is  to  be  protected  from  any  disco- 
very of  his  own  Tide.  And,  inasmuch  as  no  instance 
is  produced  of  such  a  Bill  having  been  filed  before ;  I, 
will  not  make  a  precedent  so  extremely  dangerous  as 
overruling  this  Demurrer  would  be  ;  therefore  the 
Demurrer  must  be  allowed,  with  Costs  in  the  usual 
way  (i). 

(t)  See  Cook  v.  Blunt ,  ad  Vol.  417.    See  also  Day  v.  Drake^ 
pott.  64  &  72. 
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1835: 
C4U1  February. 

Tiikes. 
PkadtMg. 
Parties, 


In  general,  a 
Landlord  can- 
not be  made  a 
Defendant  to 
aBilUforTithesi 
against  his  Te- 
nants.   Bat  if 
he  is  charged 
with  having  got 
into  his  posses- 
sion* from  his 
Tenants  and 
other  Persons, 
DocnmentBy  for 
the  Purpose  of 
preventing  the 
Plaintiff  from 
obtaining  Evi- 
dence from  them 
in  support  of  his 
Demand,  the 
Landlord  cannot 
demur  to  the 
BilL 


IN  THE   EXCHEQUER. 
DAY  fj.  DRAKE  •. 

J  HE  Bill  was  originally  filed  by  the  Plaintiff,  who 
was  Rector  of  Eastham  in  Norfolk,  against  the  De- 
fendant Drake,  an  Occupier  of  Lands  in  the  Parish,  for 
an  account  and  payment  of  Great  and  Small  Tithes. 
The  Bill  was  afterwards  amended,  and  the  Duke 
of  Norfolk,  the  Proprietor  of  the  Lands,  was  made 
a  Defendant  to  it.  After  containing  the  usual  state- 
ments as  to  the  Plaintiff's  Title  as  Rector,  and 
the  Defendant  having  had  Titheable  matters  on 
his  Lands,  the  Tithes  of  which  he  had  subtracted,  it 
charged  that  Drake,  acting  in  concert  with  the  Duke, 
had  refused  to  satisfy  the  Plaintiff  for  the  Tithes  he  had 
subtracted ;  and  it  then  averred  that  the  Defendants 
pretended  that  a  certain  Modus  was  payable  in  lieu 
of  the  Tithes  sought  to  be  recovered ;  but  the  Plaintiff 
charged  that  no  such  Modus,  was  payable:  That 
Drake  had  represented,  to  the  Plaintiff,  that  it  ap- 
peared, by  some  Deeds,  Papers  or  Documents  in  his 
Possession,  that  the  alleged  Modus  had  been  formerly 
paid  in  Ueu  of  the  Tithes,  and  that,  in  compliance  with 
directions  contained  in  Letters  written  to  and  received 
by  him,  Drake,  from  the  Owners  of  the  Lands,  their 
Stewards  or  Agents  which  stated  that  such  Modus  had 


^  The  Reporter  has  been  enabled,  by  the  kindness  of  the 
Counsel  for  the  Plaintiff  in  the  Cause,  to  give  the  above  Note 
of  this  Case. 
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beeo  formerly  paid,  Drake  bad  repeatedly  offered  to  if^^fy. 

the  Plaintiff  to  pay  the  Modus :  That  Tithes  in  kind      ' "" 

were  due  and  payable  to  the  Plaintiff,  and  that  he  had  ^^^ 

never  since  accepted  any  Modus  or  Composition  in 
lieu  of  the  Tithes  :  That  the  Duke  of  Norfolk  was  the 
Owner  of  the  Lands,  and  was,  and  claimed  to  be, 
interested  in  the  Suit ;  and  that  he  was  bound,  by 
Covenant,  to  indemnify  Drake  against  any  loss  which 
might  be  sustained  by  the  recovery  of  the  Tithea 
and  that  he  threatened  and  intended  to  defend,  and,  in 
fact,  did  defend  the  Suit  on  the  part  of  Drake,  at  his 
own  expense,  and  that  he  employed  his  own  Solicitor 
in  so  defending  the  same,  and  otherwise  countenanced 
and  assisted  Drake  in  resisting  the  PlaintifTs  demands ; 
that  the  Defendants  had,  in  their  possession  or  power, 
divers  Deeds,  Leases,  Surveys,  Documents,  Receipts, 
Terriers,  Letters,  Copies  of  Letters,  Memoranda, 
Papers  and  Writings  whereby  it  appeared  that  the 
Lands  occupied  by  Drake,  were  liable  to  the  payment 
of  Tithes  in  kind,  and  that  Tithes  in  kind  had  been 
paid  for  the  same,  or  which  related  to  the  alleged 
Modus,  by  which  it  appeared  that  the  Modus  had 
not  been,  at  all  times,  paid  and  payable,  or  which  con- 
tained some  Entries  or  Memoranda  relative  thereto, 
or  whereby  the  nature  and  quantity  of  the  Titheable 
Matters  and  Things  produced  upon  the  Lands,  and  the 
value  thereof,  would  appear,  or  in  which  the  Defendants  , 
had  kept  some  Accounts,  or  made  some  Entries  or 
Memoranda  relative  thereto,  or  whereby  the  several 
Matters  and  Things  stated  in  the  Bill,  or  some  of  them 
would  more  clearly  appear :  That  such  of  the  Deeds, 
Leases,  Proposals  for  Leases,  Surveys,  &c.  as  were 
then  in  the  Custody  or  Power  of  the  Duke,  had  been 
lately  delivered  to  him,  his  Stewards  or  Agents,  by 
Vol.  III.  F 
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1R25.  Drake f  or  by  Persons  not,  in  any  respect,  connected 

with  him,  the  Duke,  or  concerned  in  the  management 
of  his  Estates,  and  that  the  Duke,  his  Stewards  or 
Agents  had  accepted  or  taken  the  same,  from  Drake^ 
with  the  view  and  intention  of  preventing  the  Plaintiff 
from  haying  access  thereto,  or  compelling  a  Discovery 
thereof,  and,  from  the  other  Persons,  for  the  purpose 
of,  rendering  the  same  Evidence  in  the  Suit,  and  using 
the  same  therein.  The  Bill  prayed  that  the  Plaintiff's 
right  to  Tithes  in  kind  of  the  Lands  in  the  occupation 
of  Drake  might  be  established,  and  for  an  Account  and 
Payment  of  the  value  of  the  Tithes,  in  the  usual  terms ; 
and  that  the  Duke  might  be  ordered  to  pay  the  Costs 
of  the  Suit. 

The  Duke  of  Norfolk  put  in  a  Demurrer  to  the  follow- 
ing effect:  That  the  Plaintiff  had  not  made  such  a  Case 
as  entitled  him  to  any  Discovery  from  the  Duke,  or  any 
Relief  against  him,  and  that  any  Discovery  which  could 
be  made,  by  the  Duke,  touching  the  matters  complained 
of,  could  not  be  of  any  avail,  to  the  Plaintiff,  for  any  of 
the  purposes  for  which  a  Discovery  was  sought  against 
him,  the  Duke,  nor  entitle  the  Plaintiff  to  any  Relief. 

Mr.  Martin  and  Mr.    Bickersteth  in  support  of 
the  Demurrer : 

This  is  a  Bill  of  an  unusual  nature.  It  prays  a  Dis- 
covery of  all  the  Duke  of  Norfolk's  Tide-deeds.  As  to 
one  of  the  Defendants,  it  is  a  Bill  for  Relief,  and,  as  to 
the  other,  it  is  a  Bill  for  Discovery.  The  Answer  of  the 
Duke  could  not  be  read  as  against  Drake.  No  Decree 
can  be  made  or  Relief  had,  in  this  Suit,  against  the 
Duke.  A  Bill  for  Discovery  cannot  be  united  with  a 
Bill  for  Relief;  except   in  Suits  against  Corporations, 
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^ere  the  Court  has  allowed  Officers  oF  the  Corpora- 
tions to  be  made  Parties,  because  the  truth  could  not 
odierwiee  be  got  at.  Decrees  in  Suits  for  Tithes  do 
not  bind  the  Inheritance  ;  and,  for  a  long  series  of  years, 
the  Owner  of  the  Inheritance,  has  not  been  bronght  be- 
fore the  Court  in  any  Suit  of  that  nature. 

(Graham  B. : — In  Milchell  v.  Rabbeth  (a)  which  was 
a  Tithe-suit  instituted  against  certain  Persons  who 
were  Tenants  of  Lord  Ittvers,  there ^was  a  distinct  Bill 
for  Relief  against  the  Tenants,  and  a  Bill  of  Discovery 
against  Lord  Rivers,) 

The  Case  of  Plummer  v.  May  (b)  will  be  cited  on  the 
other  side.  That  wasa  Bill  to  set  aside  a  Will  obtained 
by  fraud ;  and  it  charged  that  one  of  tlie  Witnesses 
to  the  WiU,  who  was  made  a  Defendant,  was  a  party  to 
the  fcnud^  That  Case  does  not  go  the  length  of  deciding 
that,  whenever  a  Plaintiff  avers  that  a  Defendant  is 
interested,  he  is  entitled  to  a  Discovery  from  that 
Defendant:  but  it  only  decides  that  the  Plaintiff  is  en- 
tkled  to  the  Diacoviery  where  the  Defendant  is  a  Party 
to  the  fraud. 

(The  Ijord  C.  B. : — The  Owners  and  Occupiers  of 
Lands  may  join  in  a  Bill  to  establish  a  Modus.  May 
not  the  Clergyman  file  a  Bill  to  have  it  declared  that 
there  is  no  Modus,  where  the  Defendants,  the  Owners 
and  Occupiers,  set  up  a  Modus  ?) 

No  Penon  living  remembers  axi  instance  of  such  a  Bitt 
baviAg  been  gied.  Qld  Decree  may  indeed  be  fou;id,in 
Suits  to  which  the  Owners  of  the  Lands  were  made  Par- 
ties ;  but  it  docs  not  appear  that  any  objection  was  made 
b;  them.    A  Bill  to  establish  a  Modus  cannot  be  filed, 

(c)  Not  r^cNTted ;  see  post.  p.  78  &  79.     >  (6)  1  Vez.  436. 
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1825.         until  a  Demand  of  Tithes  has  been  made,  and  the  Patron 

'         "        '     and  Ordinary  must  be  made  Parties  to  it.     Is  there  any 

^^^  thing  contrary  to  Law  in  a  Landlord  supporting  his 

^    '  Tenant  ?     He  may  have  demised  the  Lands  Tithe-free. 

Drake.  "^ 

It  is  laid  down,  by  Lord  Redesdale,  that  a  Bill  for  Dis- 
covery must  show  that  both  the  Plaintiff  and  the 
Defendant  have  an  interest  in  the  matter  in  dispute  (c). 
Now  the  Duke  of  Norfolk  has  no  interest  in  the  Tithes 
sought  to  be  recovered  acrainst  his  Tenant.  There  would 
be  great  danger  in  compelling  the  Owner  of  Lands  to 
produce  his  Title-deeds,  as  thereby  defects  in  his  Title 
might  be  disclosed.  In  Markham  v.  Smyth  (d),  where 
the  Owner  of  the  Lands  was  made  a  Party  to  a  Suit 
for  Tithes  against  his  Tenants,  the  late  Lord  C.  B,  dis- 
missed the  Bill  as  against  him,  but  without  Costs, 
because  he  had  mixed  himself  up  with  his  Tenants  and 
put  in  an  Answer  with  them,  and  joined  with  them  in 
examining  Witnesses. 

Mr.  Bottler  and  Mr.  Turner^  in  support  of  the  Bill: 

This  is  not  the  common  Case  in  which  a  Landlord  is 
made  a  Party  to  a  Bill  for  Tithes.  The  Bill,  in  this 
Case,  contains  special  Charges  against  the  Duke.  It 
has  been  said  that  we  are  not  entitled  to  the  Discovery 
which  we  here  seek  :  but  that  is  not  true  except  in  a 
Case  where  a  Defendant  pleads  a  Purchase  for  valuable 
Consideration  without  notice.  There  are  modern  Cases 
in  which  Landlords  have  been  made  Parties  to  Suits 
for  Tithes.  Vetch  v.  Dalton  (e\  Leathes  v.  Neuntt  (/), 
Bennett  v.  Skeffington(g),  Williamson  v.  Hutton{h\ 
Clay  V.  Yates  (i). 

(c)  Treat.  Plead.  151,  &c.  (^)  4  Price,  143. 

(<f)  11  Price,  126.  (h)  9  Price,  187. 

(c)  8  Price,  9.  (f)  4  Wood's  Dec.  584. 
(/•)  8  Price,  5()2. 
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Mr.  Martin, in  reply : — ^The  Cases  that  have  been  cited  1 825. 

do  not  bear  upon  the  question  now  before  the  Court.  *        ^ 
In  all  the  instances  in  which   the  Owners  have  been  ^^^ 

kept  before  the  Court,  they  have  joined,  with  their        p.  ^* 
Lessees,  in  sustaining  the  Defence  set  up. 

The  Lord  Chief  Baron  having  observed,  in  the 
course  of  the  argument,  that  the  charge  that  the  Duke 
had  got  possession  of  the  Deeds,  amounted  to  a  charge 
of  Collusion,  delivered  Judgment  as  follows : — 

I  should  not  like  to  state  any  opinion  whether  it  is 
competent,  to  a  person  claiming  Tithes^  to  make  the 
Owner  of  the  Lands,  against  whom  nothing  can  be 
prayed,  except  the  Declaration  which  appears  to  have 
been  made  in  some  Cases,  a  Party  to  the  Suit.  I  should 
take  time  to  think  about  that.  It  appears  to  me 
that  this  Case  does  not  turn  upon  that  broad  question. 
I  confine  the  grounds  of  my  opinion  to  the  limited 
and  narrow  question  respecting  the  particular  Charges 
referred  to. 

This  is  a  general  Demurrer,  alleging  that  there  is  no 
charge  in  the  Bill  to  which  the  Plaintiff  is  entitled  to 
an  Answer,  not  only  that  no  Relief  can  be  given  upon 
the  Bill.  If  1  think  that  that  proposition  is  not  true,  but 
that  the  Plaintiff  is  entitled  to  an  Answer  to  some  parts 
of  this  Bill,  I  must  decide  against  this  general  De- 
murrer. The  particular  charge  referred  to,  is  that 
charge  by  which  it  is  stated  that  the  Duke,  being  the 
Owner  of  the  Lands,  and,  therefore,  though  not  in- 
terested in  the  Suit,  having  an  interest  in  the  question, 
has  received,  from  the  Tenant,  against  whom  the  Decree 
would  be  made,  certain  Documents,  (not  merely  those 
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1825.         Documents  the  nature  of  which  would  protect  tfaem 
from  being  dtaeovered,  as  Title-deeds^)  that  he  has  them 
in  Ins  hands  to  prevent  them   from  being  used^  as 
*.  ^  *  evidence  m  this  Cause,  against  the  Defendant,  against 

whom  the  Decree  would  be  made.  The  language  of 
the  Bill  comes  up  to  that.  I  agree  to  what  Mr.  Martin 
states,  that,  if  tliere  had  been  no  allegation,  but  that 
the  Duke  had  received  the  Documents  from  other 
Persons^  that  would  not  have  been  a  foundation  for 
his  being  made  a  Party  in  this  Cause.  And  I  agree 
also  to  Mr.  Martinis  pfoposition,  that  the  general 
charge  of  Collusion  would  not  be  sufficient  to  maintain 
the  Bill  against  the  Duke :  but  that  is  not  the  present 
Case.  Here  particular  facts  are  stated ;  and  a  distinc* 
tion  has  always  been  taken  between  a  charge  of  particu- 
lar facts,  and  a  charge  in  general  language.  I  do  not  see 
how  it  is  possible,  if  the  Cases  alluded  to  be  law,  to  say 
that  the  Duke  is  not  bound  to  answer  this  particular  ques- 
tion. I  think  it  tolerably  clear  that,  if  there  had  been  n« 
other  charge,  that  charge  would  support  the  Bill.  1  will 
not  state  any  opinion  about  the  question  whether  a 
separate  Bill  might  not  be  necessary,  if  the  particular 
charge  related  only  to  the  interest  which  the  Duke  had. 
But  here  the  Duke  is  mixed  up  with  the  particular  pro- 
ceedings in  this  particular  Cause  ;  and  his  being  nuxed 
up  with  the  particular  proceedings  in  the  Cause,  pre*- 
vents  him  from  availmg  himself  of  the  objection  that  be 
is  made  a  Party  in  the  Cause.  La  all  those  Cases  in 
which  a  Person,  without  interest  in  a  particular  ques- 
tion, has  been  made  a  Party,  it  has  been  done  because 
there  has  been  a  charge  against  him,  not  merely 
respecting  the  question,  but  respecting  the  Cause* 
Under  these  circumstances  I  do  not  think  that  thin 
general  Demurrer  can  be  allowed. 
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Graham,  Baron: — I  had  a  strong  impression  in 
favour  of  this  Demurrer,  when  the  Case  was  opened : 
but  I  have  felt  great  difficulty  in  getting  over  the 
objection  to  it  which  lias  struck  the  Lord  Chief  Baron, 
It  must  be  great  authority  which  would  induce  me  to 
think  that  the  Duke  could  be  brought  here  compulsorily, 
when  he  wished  to  avoid  litigation ;  that  he  could  be 
brought  here  against  his  will.  Generally  speaking,  the 
Landlord  comes  forward,  voluntarily,  to  support  his 
own  interest.  In  this  case,  however,  we  must  recollect 
that  we  are  deciding  upon  a  Demurrer,  and  that  there 
is  a  distinct  allegation,  on  the  part  of  the  Plaintiff,  that 
the  Duke  has.  in  his  possession,  Papers,  Receipts,  &c.; 
that  those  Papers  having  been  in  the  possession  of  the 
Tenant,  and,  as  to  some  of  them,  in  the  possession  of 
other  Persons,  were  handed  over,  to  the  Duke,  for  the 
purpose  of  preventing  the  inspection  of  them  by  the 
Plaintiff;  that  they  are  Documents  by  which  it  would 
appear  that  the  Plaintiff  has  a  right  to  Tithes  in  kind. 
We  have  therefore  the  Duke  saying :  "  True  my 
Tenant  handed  over  Documents  to  me  most  useful  to 
establish  the  Plaintiff's  Title,  that  I  might  keep  them, 
and  prevent  the  Plaintiff  from  looking  at  them."  Can 
it  be  said  that  the  Duke  is  not  bound  to  negative  that  ? 
It  is  true  he  cannot  be  called  upon  to  answer  general 
allegations  of  Combination  ;  but  that  does  not  prevent 
his  being  called  upon  to  answer  particular  allegations  of 
Fraud.  It  is  said  that  there  can  be  no  Decree  against 
the  Duke  ;  but  I  have  no  doubt  that  there  might  be  an 
effectual  Decree  against  him,  if  he  put  in  an  Answer 
admitting  that  he  had  the  Papers  under  the  circum- 
stances stated.  The  Decree  would  be  for  an  account 
against  the  Tenant,  and  for  the  Duke  to  produce  the 
Papers  for  the  purposes  of  the  Decree,  and  pay  the 
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Drake. 
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1825.  Costs  of  the  Suit.    Upon  these  grounds  I  think  this 

' '' '      Case  may,  without  any  kind  of  difiiculty,  be  reconciled 

^^^  with  the  Cases  referred  to ;  about  which,  if  the  Court  bad 

been  called  upon  for  a  decision,  it  would  have  taken 
time  to  consider.  I,  therefore,  concur  in  opinion  with 
the  Lord  Chief  Baroriy  that  the  Duke  must  be  required 
to  say  distinctly  that  there  is  no  truth  in  the  allegations 
of  the  Bill. 

Hullocky  B : — 1  concur  in  opinion  upon  the  particular 
grounds  stated.  It  is  difficult  for  the  Duke  to  say 
that  he  will  not  answer  whether  the  Tenant  has  put  into 
his  hands  Documents  essential  to  the  Plaintiff's  Case, 
with  a  view  to  prevent  the  proof  of  them. 


Hil.Term,  1826.       The  Demurrer  having  been  overruled,  the  Duke,  on 
the  22d  of  November  1825,  put  in  a  Demurrer  and 

The  Landlord  Answer  to  the  BiU. 
may  he  joined 
with  his  Tenant 

as  a  Defendant  The  Demurrer  extended  to  those  parts  of  the  Bill 
Tithes  where  ^^^^  related  to  the  Plaintiff's  Title  to  the  Tithes, 
he  has  Docu-       as    Rector :    to    the    occupation    of   Lands    by   the 

Cus/wl^'^a^^Dis-  I^e^«^^^»*»  Drake,  and  his  having  subtracted  the 
covery  of  which  Titlies :  to  the  alleged  Modus  being  payable  in  lieu  of 

is  sought  by  the  the  Tithes:  to  Drafe  having  represented  to  the  Plaintiff, 
Bill  in  aid  of         ,       ,11,.  .        -rv      1     «       1  1  .  ,   • 

the  Plaintiff's       ^"^^  "^  "^^'  ^^  "^^  possession^  Deeds,  &c.  by  which  it 

Claim.  appeared  that  the  Modus  had  been,  formerly,  paid: 

q'^  c  to  his   having  received  Letters^  from  the  Owner  of 

Equity  can  the  Land  and  his  Agents,  stating  that  the  Modus  was 

make  a  Decree     payable,  and  having  offered,  in  compliance  with  the 

to  establish  the      ,.       ,.         .i       •  .  •      1    .  1      ^,    , 

right  to  Tithes,     directions  therein  contained,  to   pay  the  Modus:  to 

Tithes  in  kind.being  due  to  the  Plaintiff,  and  his  nev^ 
having  received  any  Modus  :  to  the  Duke  defending  the 
Suit,  and  employing  his  own  Suhcitor  for  that  purpose. 


V. 

Drake. 
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and  coantenancing  and  assisting  Drake  in  resisting  the  1835. 

Plaintiff's  demands  :  to  the  Defendants  then  having     '        " 
or  having  had  in  their  custody.  Deeds,  Leases,  Proposals  ^^^ 

for  Leases,  Surveys,  &c.    The  Demurrer  also  extended 
to  so   much  of  the  Bill  as  required  the  Defendants 
to  set  forth  what  had  become  of  such  of  the  Deeds, 
&c.  as  were  not  then  in  their  custody  or  power,  and  to 
set  forth  a  List  of  all  the  Deeds,  &c.  that  had,  at  any 
time,  been  in  their  custody  or  power,  and   whether 
some  of  those  Deeds,  8ic.  had  not  been  delivered,  to 
the  Duke  or  his  Agents,  by  the  Persons  mentioned  in 
the  Bill,  and  had  not  been  taken  by  them  for  the  purpose 
of  using  them  in  the  Suit.   The  Demurrer  also  extended 
to  so  much  of  the  Bill  as  prayed  that  the  Duke  might  pay 
the  Costs  of  the  Suit,  and  concluded  by  averring  that 
the  Plaintiff  had  not  made  out  any  Case  which  entitled 
him  to  such  Discovery  and  Relief  as  aforesaid.    As  to 
the  residue  of  the  Bill  the  Duke  answered,  and  said  that 
he  was  Owner,  for  his  Life,  of  the  Lands  mentioned  in 
the  Bill ;  and  that,  as  such  Owner,  he  was  interested  in 
the  question  whether  the  Lands  were  or  were  not  liable 
to  the  payment  of  Tithes  in  kind,  but,  save  as  he  was 
interested,  as  such  Owner,  he  denied  that  he  was  or 
claimed  to   be  interested  in  the  Suit,  or  that  he  was 
bound  to  indemnify  Drake  against  any  Loss  which  might 
be  sustained  by  tne  recovery  of  the  Tithes,  or  that  any 
of  the  Deeds,  Leases,  Proposals  for  Leases,  Surveys,  8cc. 
in  the  Bill  mentioned,  which  were  then  in  his  posses- 
sion^ had  been  lately  or  ever  delivered  to  him,  his 
Stewards,  or  Agents,  by  Drake,  or  that  he,  the  Duke, 
his  Stewards  or  Agents  had  accepted  or  taken  the  same, 
for  the  purpose  of  preventing  the  Plaintiff  from  having 
access  thereto,  or  compelling  a  Discovery  thereof,  or 
with  any  other  view,  intention  or  purpose. 
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Mr.  Martin  and  Mr.  Bickerstethf  for  the  Duke  of 
Norfolk,  said  that  the  Bill  was  one  of  the  first  impres- 
sion :  that  the  Duke  was  not  a  necessary  Party  to  the 
Suit,  and  had  been  improperly  placed  upon  the  Record, 
as  it  did  not  appear  that  he  had  an  interest  in  the  sub- 
ject-matter of  the  Suit,  and  was  liable  to  the  Plaintiff's 
demand :  that  no  account  could  be  decreed  against  the 
Duke :  that  it  was  not  the  habit  of  the  Court  to  make 
a  declaration  of  a  legal  Right :  that  a  Decree  against 
the  Occupier  could  not  bind  the  Inheritance. 

{Alexander,  C.B.: — Suppose  a  Bill  to  be  filed  to 
estabUsh  a  Modus,  to  which  the  Owner  is  a  Party,  the 
Court  would  establish  it  against  the  Owner.  Why 
may  not  the  converse  of  that  be  done  ?) 

The  Court  never  establishes  a  Modus  without  a  Trial 
at  Law. 

{Alexander,  C.B.: — ^The  Court  might  direct  an  Issue 
to  try  the  right  to  Tithes  before  it  made  its  ultimate 
Decree.) 

A  Party  suing  for  Tithes,  either  at  Law,  or  in  the 
Ecclesiastical  Court,  must  go  against  the  Occupier 
only :  the  Plaintiff  in  this  Case,  has  no  right  to  pro- 
ceed, at  Law,  against  the  Duke. 

(Alexander,  C.B. : — It  is  clear  that  a  Bill  may  be 
filed,  against  the  Owner,  to  establish  a  Modus:  the 
question  is,  whether,  on  the  other  hand,  a  Rector  can- 
not file  a  Bill  for  Tithes  which  will  bind  the  Inheri- 
tance. If  the  Account  only  were  prayed  in  this  Case, 
I  admit  that  the  Duke  would  not  be  a  necessary 
Party.) 
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The  Court,  upon  tbe  Argument  of  the  former  De-  1825. 

morrer  to  this  BiU^  were  unanimously  of  opinion  that, 
but  for  the  allegations  of  Fraud,  the  Bill  could  not  be 
sustained  against  the  Duke.  The  Answer  applies  to  all  n^I*  « 
the  charges  of  Fraudulent  Conduct  on  the  part  of  the 
Duke,  and  the  Demurrer  refers  to  all  the  parts  of  the 
Bill  that  have  for  their  object  to  charge  the  Occupier 
in  accounts  A  Plaintiff  cannot  ask  for  a  Declaration  of 
Right  as  against  one  Defendant,  and  for  Relief,  as 
i^^ainst  another. 

{Alexander,  C.B.: — ^Would  not  the  same  objection 
apply  to  a  Bill  to  establish  a  Modus,  where  the  Incum- 
benty  as  well  as  the  Patron  and  Ordinary,  is  a  Party  T) 

Mr.  Boteler  and  Mr.  Turner  for  the  Plaintiff. 

The  first  objection  is  that  the  Duke  has  not  answered 
the  Charges  in  the  Bill  which  he  was  bound  to  answer : 
he  does  not  deny  that  he,  in  fact,  defends  the  Suit. 
A  Defendant  cannot  answer  as  to  part  of  a  charge,  and 
demur  as  to  the  remainder  of  it  (Jk).  The  Duke  has 
done  this,  in  two  instances.  He  ought  to  have  made 
his  Defence  by  a  negative  plea.  Again,  the  Duke  has 
not  demurred  to  that  part  of  the  Bill  which  prays  that 
the  Plaintiff's  right  to  Tithes  in  kind,  may  be  established. 
Now  a  Party  cannot  demur  to  the  Discovery  unless 
he  demurs  to  the  Relief.     Morgan  v.  Harris  (/). 

But  if  the  Duke  has  answered  all  the  Charges  that 
he  was  bound  to  answer,  we  are  then  entitled,  on 
general  principles,  to  bring  him  before  tbe  Court,  as 
Owner  of  the  Lands,  in  order  to  obtain  from  him  a  Dis- 
covery of  Documents  to  aid  our  Title.     If  he  had  been 

{k)  Mitf.  Treat.  3d  Edit.  174.  (0  2  Bro.  C.  C.  121. 
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1825.  I>oth  Owner  and  Occupier,  he  must  have  answered. 

'        "'  There  are  several  Cases,  besides  Daws  v.  Benn  (m),  in 

^^^  which  other  Persons  besides  the  Occupiers  have  been 

Drake  made  Defendants  to  Tithe-suits. 

The  Lord  Chief  Baron*: — 

This  was  a  Bill,  by  a  Rector,  for  Tithes.    The  Occu- 
i8<i6.  pier  is  made  a  Defendant ;  and  the  Duke  of  Norfolk,  the 

^  ^"  *  Landowner,  is  also  made  a  Defendant.  An  Account  was 
prayed,  as  against  the  Landowner.  The  Bill  also  prayed 
that  the  Rector's  right  to  the  Tithes  in  kind  might 
be  established ;  and  that  the  Duke  might  pay  the  Costs. 
The  Bill  alleges  that  the  Defendants  insist  that  a  Modus 
of  a  Buck  and  Doe  and  40  s.,  is  payable,  in  satisfaction 
of  the  Tithes  in  kind  of  the  Land  in  question ;  and 
there  is,  according  to  the  usual  form  of  Equity  Pleading, 
a  Charge  to  the  contrary  ;  and  there  is  a  further  Charge 
that  the  Defendants  have  in  their  possession  Deeds, 
Papers,  &c.  using  all  the  common  Words  inserted  in 
such  Charges,  which  would  disprove  this  pretence,  put 
into  the  mouths  of  the  Defendants,  and  that  they  ought 
to  discover  those  Deeds,  &c.  There  is  another  Charge 
that  the  Duke  now  has  those  Deeds  in  his  custody, 
and  that  they  were,  lately,  delivered  to  him  or  his 
Agents,  by  Drake  the  Occupier,  or  by  Persons  not  con- 
nected with  the  Duke,  or  concerned  in  the  management 
of  his  Estates,  in  order  to  prevent  the  Plaintiff  having 
a  Discovery  of  them. 

To  the  greater  part  of  this  Bill  the  Duke  has  de- 
murred ;  and  particularly  to  so  much  of  it  as  requires 

(m)  1  J.&  W.513. 

♦  The  Duke  of  Norfolk's  Solicitors  obligingly  funiisbed  the 
Reporter  with  the  above  Note  of  the  Judgmeut. 
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him  to  set  forth  a  List  of  the  Deeds  and  oiher  Papers, 
respecting  the  matters  in  question,  in  his  possession. 
This  is  supported  by  an  Answer,  in  which  he  denies  the 
last  Charge  which  I  have  stated,  that  is,  that  any  of 
the  Deeds  or  Papers  in  his  possession  were  lately  deli- 
vered, to  him  or  his  Agents,  by  Drake ;  therefore  he 
refuses  to  discover  the  Deeds.  He  demurs  to  it.  He 
does  not  say  whether  there  are  or  not  Deeds  or  Papers 
in  his  possession,  which  would  throw  light  upon  this 
subject,  but  he  contents  himself  with  denying  that 
such  Papers  as  he  has,  have  been  lately  delivered,  to 
him,  or  his  Agents,  by  Drake,  the  Occupier,  the  other 
Defendant. 

The  question  argued  before  the  Court  was,  whether 
this  Demurrer  should  be  allowed  or  overruled.  The 
Court  are  of  opinion  that  it  ought  to  be  overruled. 

The  Demurrer,  besides  involving  some  particular 
groandsy  raises  a  general  question,  which  appears  to  me 
to  be  somewhat  material  to  the  practice  of  this  Court. 
I  think  that,  if  the  Landowner  could  demur,  generally, 
^eie  the  question  upon  the  Record,  is  a  question  of 
Modus,  or  whether  a  Modus  shall  protect  the  Land 
from  the  payment  of  Tithes  in  kind,  great  inconvenience 
would  ensue,  and  great  injustice  be  often  done.  The 
Tithe-owner  would  be  disappointed  of  that  Discovery 
to  which,  I  think,  he  would  be  entitled.  No  authority 
binds  us,  in  my  judgment,  to  give  to  him  this  advantage. 
I  have  found  nothing  to  that  effect  but  one  dictum, 
which  is  a  dictum  of  the  late  Lord  Chief  Baron  Richards. 
Now  I  throw  out  of  the  question^  for  the  present,  what 
was  argued,  namely,  that  the  right  to  make  the  Land- 
owner a  Party,  depended  upon,  whether,  upon  the  Bill, 
the  general  right  could  be  established  against  him. 
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I  do  not  think  it  turns  upon  that ;  because,  upon  this 
Billy  I  should  doubt  extremdy  whether  we  could  find 
Authorities  for  making  a  Decree,  establishing  the 
right  of  the  Clergyman  to  Tithes  in  kind.  I  thijuky 
upon  this  BiUf  that  cannot  be  done ;  but  taking  it  that 
it  is  necessary  that  the  Patron  of  the  Living,  as  well  as 
tlie  Incujnbenty  should  be  before  the  Court,  the  con- 
Terse  of  that  would  not,  necessarily,  be  established. 
I  do  not  put  it  upon  that,  but  it  appears  to  me  that 
the  right  to  a  Discovery  is  that  which,  in  fact,  supports 
this  Bill.  That  dictum  of  Lord  Chief  Baron  Richards 
was  in  a  Case  reported  in  DcuiieW^  Reports,  and  cer- 
tainly was  precisely  to  the  point.  He  says :  ''  As  to 
Costs,  I  can  make  no  Decree  against  the  Impro- 
priator" (»)•  That  was  not  the  Case  of  a  Landowner, 
but  the  Case  of  an  Impropriator.  He  says  :  ^  I  cer- 
tainly shall  not  giro  them  Costs.  They  should  have 
demurred.  If  a  Bill  is  filed  against  A.  B,  as  Occupier, 
and  CD,  as  Owner,  CD.  may  demur."  The  same 
principle  applies  to  this  Caae«  Certainly^  I  cannot 
dissemble  that  that  is  a  dictrnm  precisely  in  point  in 
this  Case.  If  I  thought  the  Court  ought  to  be  nsied 
by  it,  I  should  not  attempt  to  distinguish  that  opiiMOfi 
from  the  Case  we  hare  now  in  Judgment.  But  I  tkifk 
that  that  might  not  to  guide  us. 

The  Cases  in  which  both  Impropriators  and  Land- 
owners have  been  made  Parties,  are  vtery  nwoierons. 
I  htLim  found  many  of  them ;  but  no  one  CAse  iMl.ve 
I  found  in  whidi  a  Demurrer  has  been  put  in ;  and  ^iH 
leas,  in  which  a  Demurrer  has  been  allowed.  Tbene  ifi 
one  Case,  mentioned  by  my  Brother  Graiain<o),  <sf 

(a)  Williamson  v.  Lord  Lonsdale,  Dan.  173. 
(0)  This  was  probably  the  Case  in  which  a  Bill  of  Discovery 
was  filed  against  Lord  Rivrrs.     See  ante,  p.  67. 
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^ich  he  had  a  distinct  recollection;  in  which  the 
attempt  was  made,  but  the  Decision  was  the  other 
way.  The  Court  were  of  opinion  that,  as  against 
a  Nobleman,  who  was  both  Landowner  and  Impro- 
priator (applying,  therefore,  to  both  the  Cases)  the 
P^uty  was  entitled  to  a  Discovery.  That  is  a  Decision 
the  other  way.  There  is  a  practice,  undoubtedly,  which 
has  prevailed,  to  make,  in  proper  Cases,  both  those 
Persons  Parties,  to  a  certain  extent.  I  have  found 
many  Cases  which  constitute  distinct  evidence  of  the 
understanding  of  all  Persons  against  this  dictum;  be- 
sides which,  it  was  positively  overruled,  by  Sir  2\ 
Plufner,  in  the  Case  of  Daws  v«  Benn,  where  he  refers 
to  the  very  Case  decided  by  Lord  Chief  Baron  Richards; 
and  he  says,  **  I  cannot  think  he  meant  to  overrule  all 
those  authorities.  I  think  he  must  have  meant  to  con- 
fine his  observations  to  the  individual  Cases  before  him." 
Andy  accordingly.  Sir  T.  Plumer  ordered  the  Causebefore 
hhn  to  stand  over,  that  the  Vicar  might  be  made  a 
Party* 

The  Cases  are,  certainly,  of  two  descriptions,  perhaps 
not,  in  terms,  the  same,  though  very  much  the  same  in 
principle.  The  first  class  of  Cases,  and  the  most  nume- 
xoos,  are  those  in  which  a  Bill  has  been  filed,  either  by 
a  Vicar  or  by  an  Impropriator,  without  making,  if  it 
was  a  Vicar's  Bill,  the  Impropriator  or  the  Rector,  or 
without  making,  if  it  was  an  Impropriator's  Bill,  the 
Vicar,  a  Party.  Originally,  I  think,  if  we  trace  the 
history  of  this  doctrine  from  the  beginning,  it  will 
appear  that  it  was  understood  that  they  were  necessary 
Parties,  if  any  question  arose  at  all ;  and  that  it  was 
the  understanding  of  the  Court  that  they  all  should  be 
made  Parties.    That  strictness  was,  afterwards,  departed 
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1825.  from;  and  there  is  a  great  number  of  Cases  in  which, 

no  objection  being  made  by  the  Occupier,  that  either 
^^^  of  these  Parties,  if  it  was  a  Vicar's  Bill,  the  Rector  and 

Impropriator,  or  if  it  was  a  Rector's  Bill,  the  Vicar  had 
an  Interest,  the  Court  have  proceeded.  At  the  same 
time,  there  are,  on  the  other  side,  many  cases  in  which 
the  Cause  has  been  stopped  until  those  Persons  could 
be  brought  before  the  Court.  These  would  appear  to 
be  conflicting  Cases  ;  but  they  are  all,  I  think,  recon- 
ciled by  what  is  reported  to  have  been  said,  by  Mr. 
Baron  Eyre,  in  the  Case  of  Travis  v.  Oxton(p),  the 
Note  is  this :  **  When  this  Cause  first  came  on,  in  the 
Court  of  Exchequer,  the  Defendant's  Counsel  ob- 
jected that  there  was  a  want  of  proper  Parties,  none  of 
the  Landowners,  except  the  Defendant,  W,  Whitehead^ 
a  Landowner,  as  to  part  of  the  Tenements  in  his  Occu- 
pation, nor  the  Impropriator  being  Parties  to  the  Suit; 
and  that,  the  Vicar's  Right  being  denied,  they  ought  to 
have  been  Parties ;  and,  in  support  of  this  objection, 
the  Case  of  Hooper  v.  iMkbridge  (q)  was  cited ;  but  the 
Court  overruled  the  objection,  in  which  opinion  Eyre, 
Baron,  states  that  he  agreed  singly  on  the  ground  of 
inconvenience ".  ''  I  took  it,"  says  he,  **  that  though 
there  was  no  strict  objection,  but  the  Court  could 
make  a  Decree  between  these  Parties."  Otherwise, 
Eyre,  B.  would  have  thought  it  was  a  proper  case  to 
make  them  Parties.  He  says,  **  that  though  there  was 
no  strict  objection,  for  want  of  Parties,  yet  the  Court, 
if  they  saw,  upon  the  opening,  or  on  the  suggestion  of 
the  Defendants,  that  other  Parties  claimed  an  interest 
in  the  same  thing,  and  that  there  might  be  further 
litigation,  did,  frequently,  order  the  Cause  to  stand 

(p)  3  Gwill.  1095.  (q)  Bunbury,  291. 
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over,  and  those  Parties  to  be  added ;  that  the  Case  in  1825. 

Bwnbury  seemed  of  that  sort ;  that  this,  being  in  the 
discretion  of  the  Court,  they  would  consider  the  con- 
Tenience,  and  the  inconvenience.  Considered  upon 
the  ground  of  inconvenience  and  expense,  the  number 
of  Parties  to  be  added,  the  probabilities  of  Abatements, 
the  connection  of  the  Defendants  with  the  Parties  sup- 
posed to  be  interested,  it  would  be  unfit  to  do  it  in  this 
Case."  That  is  the  only  way  of  reconciling  what  ap- 
pears, prim&  facUf  to  be  the  conflicting  dictum  in  this 
Case,  by  considering  that«  as  between  the  Impropriator 
and  Vicar,  and  the  Landowner  too,  (for  this  goes  to 
both)  it  was  a  matter  in  the  discretion  of  the  Court  on 
aU  the  circumstances  of  the  Case.  But,  at  the  same 
time,  there  is  strong  ground  for  saying  that  it  shall  not 
be  the  subject  of  Demurrer ;  for  that  would  shut  out  all 
diance  of  Discovery  to  be  obtained  from  the  Land- 
owner, or  Impropriator  or  Rector,  in  case  the  Person 
suing  thought  fit  to  ask  it. 

I  have  stated  that  the  Landowners  have  been,  very 
often,  made  Parties;  and  I  will  just  mention  some  of 
the  Cases  in  which  it  appears  that  they  have  been  made 
Parties.  In  Clay  v.  Yates,  (5)  the  Bill  was  dimissed, 
iO  fiu*  as  it  prayed  an  establishment  of  the  right  to  the 
Tithes,  the  Owners  of  the  Inheritance  not  being  Parties. 
lliat  shows,  clearly,  that  the  Owners  of  the  Inheritance 
should  have  been  Parties.  In  another  Case,  Smalridge 
V.  Cawk  (0  the  Owner  was  made  a  Party.  In  Bennett 
V.  Skeffingt(m(u)  there  was  a  Decree  for  Tithes,  but  no 
Costa  against  the  Landlords ;  the  Landlords,  in  that 
Case,  being  Parties. 

(*)  4  Wood,  584.  (0  4  Wood,  1 87. 

(11)  4  Price,  143.  S.  C.  Dan.  10. 
Vol.  in.  G 
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1825.  I  think  there  are  two  questions  that  one  has  to  con- 

sider in  saying  what  course  ought  to  be  taken  upon 
this  Case,  and  that  they  are  different  questions :  the 
^  ^  one  isy  whether  they  are  absolutely  necessary  Parties, 

and  that  I  beg  leave  to  negative :  I  do  not  think  that 
they  are  absolutely  necessary  Parties.  If  the  Parson 
suing  for  the  Tithesi  chooses  to  confine  himself  to  the 
discovery  of  the  Occupier,  and  to  ask  of  the  Court, 
nothing  but  an  Account,  which  is  against  the  Occupier 
only,  it  appears  to  me  that  he  may  go  on ;  and  that 
the  just  and  convenient  rule  would  be  to  say  that,  thisr 
being  a  possessory  Suit,  the  Occupier  shall  not  insist 
that  he  ought,  of  necessity,  to  have  made  those  other 
Persons  Parties.  But  it  is  a  different  case,  if  he  chooses: 
to  make  them  Parties,  ti^hether  they  shall  be  allowed  to 
siay :  '^  though  we  have  an  interest,  and  an  important  inte* 
rest  in  this  Case,  we  will  not  be  made  Parties.'^  I  think 
the  Court  has  put  it  on  a  right  footing,  in  a  gveat 
variety  of  Cases,  in  saying  that  they  shall  be  made 
Parties,  but  that  it  shall  depend  upon  the  circumstances 
of  the  Case  what  the  effect  of  that  may  be.  In  a  great 
number  of  Cases,  the  Landowners  or  Impropriators 
being  made  Parties,  the  Court  has  made  a  Decree 
against  the  Occupier,  refusing  to  give  to  the  Plaintiff 
the  Costs  of  having  made  those  Persons  Parties; 
sometimes  refusing  to  give  them  the  Costs,  and 
sometimes,  I  believe,  actually  making  them  pay  Costs 
to  those  Persons, — that  being  made  to  depend  upon  the 
circumstances  of  the  Case. 

These  are  the  rules  which  it  appears  to  me  it  would 
be  wise  to  lay  down  upon  this  subject.  If,  therefore^ 
the  person  claiming  the  Tithes,  chooses  to  make  the 
Landowner  a  Party,  he  must  do  it  at  the  hazard,  either 
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of  not  receiving  the  Costs,  though  he  should  get  a 
Decree  against  the  Occupier,  or  of  paying  them,  accord- 
ing to  the  circumstances  of  the  Case. 

In  this  particular  Cause,  however,  independently  of 
that  general  question,  there  is  a  narrower  ground ;  and 
that  is  confirmed  by  the  authority  of  that  Case  recol- 
lected by  my  learned  Brother  Mr.  Baron  Graham. 
We  think  that  the  Duke  of  Norfolk  is  bound  to  make 
a  Discovery  of  any  Documents  he  may  have  in  his 
possession,  which  may  throw  light  upon  this  question 
of  a  Modus,  and  that  he  has  not  sufficiently  answered 
to  that  part  of  the  Bill ;  but  has  contented  himself  with 
answering  only  to  the  collateral  Charge,  namely,  that 
no  Instrnment  had  been  lately  delivered  to  him  or  his 
Agenty  by  the  Occupier,  to  prevent  a  Discovery  being 
made.  He  has  not  said  a  word  as  to  the  other  point, 
that  of  possession  of  the  Deeds.  Now  it  would  be 
inconsistent  with  the  principles  of  this  Court,  for  the 
reasons  I  have  stated,  to  permit  this  Demurrer  to 
be  allowed  without  a  denial  of  that  fact.  I  think, 
therefore,  and  the  Court  are  of  opinion  (the  reasons 
being  my  own)  that  this  Demurrer  must  be  over- 
ruled* 

*  The  Duke  of  Norfolk  intending  to  appeal  to  the  House 
of  Lords,  from  this  Decision,  the  Suit  was  compromised. 
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OLDMAN  V.  SLATER. 

William  WATSON  made  his  Will,  dated  the 
2ist  of  October  1811,  in  the  following  words:  "  First 
I  give  to  the  Poor  of  Glamford  Brigg  20/.,  and  to  the 
Poor  of  West  Halton  20/.,  to  be  divided  by  the  Over- 
seers, Church  and  Chapelwardens,  in  each  place,  to  be 
paid  by  my  Executor  soon  after  my  Decease.  Item, 
I  give  to  Lucy  Oldman,  in  the  Parish  of  Brototon,  lo/, 
a  year  during  her  natural  Life,  to  be  paid  half-yearly. 
Item,  I  give  to  Jane  Osborne,  o{  Clentworth,  50/.  a  year, 
during  her  natural  Life,  to  be  paid  half-yearly ;  also 

• 

Elizabeth  Emmit,  50/.  a  year,  during  her  natural  Life, 
to  be  paid  half-yearly,  also  Coats  Osborne,  500  /.,  also 
Harrison  Osborne^  Son  of  John  Osborne,  late  of  Hull, 
1,200/.  a  year  '500/.,  when  he  attained  the  age  of  21  :  Also  my  Friend 
and  also  my  '  Jeremiah  Simpson,  No.  *j,  King's  Bench  Walk,  Temple, 
Furniture  and       500/.     Item,  I  give  to  my  dearly  beloved  Wife,  i,20o/. 

House,  and  after  ^  during  her  natural  Life,  also  my  Furniture  and 

her  decease  to.*''®  •'  ,«. 

.S.  S.  and  his        the  House  and  Premises,  where  we  now  live,  and,  after 

Heirs.    Held       hgr  decease,  to  my  Friend  Samuel  Slater,  of  NorthCarlton, 

and  his  Heirs  for  ever.     I  further  give  a  Power  to  my 
Friend  Samuel  Slater,  after  the  Death  of  my  dearly 
AnnuU  ^m  well  ^^loved  Wife,  to  seU  and  dispose  of  the  Houses  in 
as  to  the  House    Brigg,  and  the  Land  in  Wrawley,  and  the  Money  they 
and  Furniture,     are  sold   for,  to  our    two  God-daughters  of  Samud 
a  Reversionary    Slater%   equally  divided,  at  the  age   of  twenty-one. 
Interest  in  per-    whom  I  make  the  said  Samuel  Slater  my  whole  and 
wuto/S^oH?"'  ®^^®  Executor,  as  aforesaid,  of  this  my  lastWUl  and 
a  presumption      Testament'* 
that  the  Testa- 
tor intended  to  exclude  him  from  the  Residue.    But  Parol  Evidence  is 
admissible  to  rebut  the  Presumption. 


iSag: 

20tb,  21  St  and 

23d  May. 

Construction, 
Executor. 

A  Testator 
after  giving 
several  Annui- 
ties for  Lives, 
each  Gift  com- 
mencing with 
the  word 
*'  Item,"  pro- 
ceeds thus : 

Item,  I  give 
to  my  Wife 


that  S.S.  was 
entitled  to  the 
Fund  for  pay- 
ment of  the 


CASES    IN   CHANCERY. 

The  Testator  made  a  Codicil,  dated  April  1812,  and 
which  was  as  follows :  '^  My  wish  is  to  settle  my 
Afikirs  as  under,  that  is,  to  give  some  small  Legacies  to 
sare  them  the  expense  of  Legacy  Receipts,  which 
I  make  no  doubt  my  dear  Wife  and  Executor  will  do 
the  needful ;  the  Money  in  the  Lincoln  Bank,  about 
1,800 /.,  will  do  all,  and  my  dear  Wife  will  have  suffi- 
cient for  housekeeping  till  my  Rent-day/^  The  Tes- 
tator then  gave  some  pecuniary  Legacies,  and  pro- 
ceeded thus :  '*  William  Oldman  to  have  a  Note  from 
Wf.  Slater  for  200/,  and  to  pay  him  Interest  till  he 
comes  of  age."  The  next  Codicil,  which  was  dated  the 
7th  April  1812,  was  in  the  form  of  a  Letter  to  Mr.  Slater^ 
It  was  as  follows :  '*  My  dear  Sir, — The  Papers  you 
will  find  with  my  Will,  if  I  should  not  get  May  month 
over,  to  pay  those  Legacies  and  the  Sums  to  my 
Friends.  I  think  there  will  be  sufficient  left,  for  my 
dear  Wife,  for  housekeeping,  and  there  will  be  the 
Brtgg  Rents  due  May-day,  also  the  Drainage. — N.  B.  I 
desire  my  dear  Wife  may  have  all  the  Cash  in  the 
lineoln  Bank,  and  what  is  due  upon  Interest,  more 
than  the  Payment  of  what  Sums  have  ordered  to  be 
paid,  for  her  to  do  all  the  needful :  desire  my  Friend 
Mr.  Giffard  will  assist  you."  The  third  Codicil  appeared 
to  be  without  date ;  it  was  in  the  following  words : 
**My  dear  Mr.  Slater, — In  the  Month  of  May  next, 
yoa  will  see  my  intention  to  such  People  and  Sums  of 
Honey  to  save  the  Legacy  Receipts,  I  desire  you  will 
do  the  same,  with  my  dear  Wife  and  fAi.Giffard^s 
assistance.  I  wrote  you  there  was  1,800/.  in  the  Iah- 
coin  Bank  to  settle  all  and  pay  the  Legacy's  to  the 
Girl,  and  plenty  to  spare  for  my  dear  Wife,  God  bless 
her/'  The  Testator's  wife  died  in  October  1^12;. 
and,  in  December  1813,  the  Testator  died. 
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The  Bill  was  filed,  by  the  Testator's  next  of  Kin, 
against  the  Executor,  to  have  the  usual  Accounts 
taken  of  the  Testator's  Estate^  and  the  Residue  divided 
between  the  Plaintiffs.  The  Defendant,  by  his  Answer, 
submitted  that  the  Testator  had  given  the  Residue  to 
him,  by  appointing  him  the  whole  and  sole  Execu- 
tor of  his  Will,  and  added  that  he  should  be  able 
to  prove  that  it  was  the  Testator's  intention  that  he 
should  take  the  Residue,  for  his  own  use,  as  such 
Executor. 


The  Defendant  accordingly  entered  into  the  follow- 
ing Evidence : 

Mr.Rudkin  deposed  that  he  was  intimately  acquainted 
with  the  Testator  for  about  four  years  previous  to  his 
death :  That  he  had  attended  the  Testator,  in  the  c^a* 
city  of  Surgeon  and  Apothecary,  from  March  1812  to  the 
time  of  his  death,  during  which  period,  the  Testator^  at 
several  times,  spoke  to  him  as  to  the  disposition  of  his 
Property :  That  the  first  Conversation  which  took  place^ 
was  between  March  and  October  1 8 1 2,  on  which  occasion 
the  Testator  said  to  him  that  the  Defendant  was  a  man 
of  good  Property,  but  that  at  his,  the  Testator's,  death,he 
would  be  well  off:  That,  on  another  occasion,  the  Tes- 
tator, speaking  of  his  Property,  said  that,  at  his  death, 
the  Defendant  would  be  independent:  That,  on  another 
occasion,  after  the  decease  of  the  Testator's  Wife,  the 
Testator  said  to  the  Witness  that,  at  his  decease,  the 
Defendant  would  have  a  considerable  part  of  his 
Property:  And  that,  on  several  other  occasions,  the 
Testator  had  made  similar  observations  to  him,  the 
particulars  whereof  he  could  not  set  forth. 


SlAT£R* 
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Elizabeth  Slater,  a  daagbter  of  the  Defendant,  de^ 
posed  that  she  was  intimately  acquainted  with  the 
Testator,  from  her  earUest  recollection,  to  the  time  of  Oldmam 
his  death;  that,  in  the  Month  of  April  1812,  she  went 
to  reside  with  the  Testator's  Wife,  and  continued  to 
Teside  with  her  and  the  Testator  till  the  death  of  the 
Testator's  Wife;  and  that,  during  such  period,  the 
Testator  was  in  a  bad  state  of  health,  and  did  not 
expect  to  survive  his  Wife:  That,  in  the  Month  of 
April  1812,  the  Testator,  in  her  presence,  said  to 
his  Wife,  that  she  was  to  send  for  the  Witness's 
Father,  in  case  of  his  death,  that  he  might  assist  her 
in  the  management  of  the  Affairs,  as,  at  her  death,  the 
Property  would  be  his,  the  Defendant's,  paying  the 
Legacies :  That  the  Witness  continued  to  reside  with  the 
Testator,  afler  the  death  of  his  Wife,  to  the  time  of  his 
death:  That,  on  the  Sunday  Evening  immediately  pre- 
ceding the  Testator's  death,  he  said  to  her  that  he  wished 
to  alter  his  Will,  and  leave  her  the  House  he  dwelt  in, 
and  the  Furniture,  and  600  /.  a  year  to  support  it ;  to 
which  she  replied  that  he  certainly  had  the  power  to 
do  so  if  he  pleased,  but  that  she  did  not  wish  to  dis- 
tuib  him :  That  the  Testator,  after  a  pause,  said,  *^  It  is 
of  no  consequence,  for  every  thing,  afler  my  decease, 
will  be  your  Father's,  and  he  can  allow  you  to  reside 
here  if  he  pleases :"  That,  on  the  several  other  occa< 
sions,  when  the  Testator  spoke  to  her,  as  to  who  would 
have  his  Property  at  his  decease,  he  gave  her  to  under- 
stand that  her  Father  would  have  the  bulk  of  his  Pro- 
perty: That,  on  the  Tuesday  Evening  immediately 
preceding  the  Testator's  death,  he  directed  her  to  send 
for  the  Defendant  immediately  upon  his  death,  and 
assigned,  as  a  reason  for  giving  such  direction,  that  he 
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was  so  ill  he  could  not  recover ;  and  that,  when  he 
died>  the  Property  would  be  the  Defendant's. 

George  Holgate  deposed  that  the  Testator,  in  the 
Summer  previous  to  his  death,  came  to  his,  the  Wit- 
ness's, dwelling-house,  on  which  occasion  a  conversa- 
tion took  place  between  the  Testator  and  himself,  in 
the  course  of  which  the  Testator  expressed  a  wish  that 
the  Witness's  Brother  would  marry  Miss  Slater,  and 
sdd  that,  if  he  would  marry  her,  he,  the  Testator 
would  give  her  10,000/.,  and  then  added,  '^  I  can  do 
it,  and  there  will  be  more  than  that  left  for  my 
Executor." 

Mr.  Sugden  and  Mr.  Swanston,  for  the  Plaintifis : 

The  questions  are,  first,  whether  the  Annuity  of 
1,200/.  is  given  over,  to  the  Executor,  on  the  decease 
of  the  Testator's  Wife ;  second,  whether  he  is  excluded 
from  the  Residue.  By  the  Will  certain  Sums  are  given 
to  particular  Persons,  for  their  Lives,  and  are  left  to 
determine  in  the  natural  course.  Then  come  the  words 
on  which  the  question  turns :  "  I  give  to  my  dearly 
beloved  Wife,"  &c.  What  the  Defendant  insists  on  is 
that  he  takes  the  1 ,200  /.  a  year  absolutely ;  but  it  would 
be  inconsistent  to  give  him  the  1,200/.  a  year,  if  the 
Testator  intended  him  to  take  all  the  Property.  The 
words  **  1,200 /.a  year  "are  followed  by  the  Word% 
**  during  her  natural  Life."  The  Furniture  and  the 
House  are  distinct  subjects  of  Gift.  What  is  given  to 
him  in  Fee,  is  the  House,  to  which  the  word  "Heirs" 
is  properly  applicable.  The  1,200/.  a  year,  therefore, 
'drops  with  the  life  of  the  Widow,  as  the  other  Annuities 
do,  with  the  lives  of  the  Persons  to  whom  they  are 
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giren.  The  Annuity  is  a  creation  of  the  Testator, 
and  it  is  not  a  perpetual  Annuity;  but  is  brought  into 
existence  during  the  life  of  the  Widow  only.  The 
House  and  Furniture  are  of  a  distinct  character:  they 
were  not  created  by  the  Will.  In  disposing  of  them, 
the  Testator  had  only  to  name  the  Parties  who  were 
to  take.  The  Terms  of  the  Will  are  fully  satisfied  by 
the  construction  which  the  Plaintiffs  put  upon  them, 
Smiik  T.  Pybu8(a). 

The  next  question  is  whether  the  Executor  is  entitled 
to  take  the  Residue  beneficially.  The  expression  '^  my 
whole  and  sole  Executor"  cannot  have  the  effect  which 
the  Defendant  seems  to  attribute  to  it  (b).  Then  the 
Will  gives  the  Executor  a  Reversionary  Interest  in  the 
House  and  Furniture ;  that  is  sufficient  to  exclude  him 
fix>m  any  beneficial  interest  in  the  Residue,  Seley  v. 
Wood(c).  In  that  Case  Sir  W.Grant  says:  ''There 
is  no  doubt  a  Reversionary  Interest,  after  a  Life  In- 
teresty  would  exclude  an  Executor,  and  more  than 
a  direct  and  immediate  Legacy/'  &c.  That  Case  came 
under  the  consideration  of  Lord  Eldon,  in  Lynn  v» 
Beaver  (jd);  and,  in  that  Case^  his  Lordship  held  that 
the  Gift  of  a  contingent  Reversionary  Interest  was 
sufficient  to  exclude  the  Executor.  Then  we  come 
to  the  parol  Evidence,  upon  the  sufficiency  of  which 
the  Executor's  claim  rests;  for,  if  that  Evidence 
had  not  been  entered  into,  the  Court  would  have 
been  bound  to  make  a  Decree  in  favour  of  the 
next  of  Kin.  Testimony  of  this  nature,  in  order  to 
have  the  effect  for  which  it  is  produced,  must  apply, 
directly,  to  the  question,  what  the  Testator  intended 
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(c)  10  Ves.  71  ;  see  pp.75,  76. 
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when  he  made  his  Will.  The  Executor  mnst  prore 
that  the  Testator,  when  he  made  his  Will,  intended 
him  to  take  beneficially ;  but  not  a  word  of  the  Evi* 
dence  relates  to  what  the  Testator  had  done  by  bis 
Will^  Trimmer  v.  Bayne(e).  All  the  declarations  have 
reference  to  a  very  different  period ;  the  weight  to  be 
given  to  them  depends  wholly  on  the  time  when  they 
were  made.  Those  that  were  made  before  the  Will, 
go  for  little,  those  that  were  made  afterwards,  go  for 
less ;  and  those  only  are  material  which  are  contem- 
poraneous with  the  Will,  Langham  v.  Sanford  (J), 
There  is  not  a  particle  of  Evidence  as  to  contemporary 
declarations ;  and  yet  the  Court  is  called  upon  to  put 
a  construction,  on  the  Will,  directly  the  reverse  of  that 
which  it  would  adopt,  if  the  Evidence  were  rejected, 
llie  whole  contents  of  the  Will  and  Codicils,  plainly 
show  that  the  Testator  was  most  anxious  to  provide 
for  his  Wife,  and  that  he  thought  that  she  would  take 
his  Residue ;  and  there  is  not  a  word«  in  any  of  them, 
that  shows  any  intention  in  favour  of  the  Defendant. 
The  expressions  which  the  Testator  is  represented  to 
liave  used^  by  the  Witnesses,  Rudkin  and  Holgate, 
with  respect  to  the  improvement  that  would  take 
place  in  the  Defendant's  circumstances  after  his 
death,  might  have  reference  to  the  House  and  Fur- 
niture, which  he  had  given  him  by  his  Will.  As  to  the 
Evidence  of  Miss  Slater,  the  Court  will  not  make 
a  Decree  on  the  testimony  of  a  Daughter,  on  account 
of  the  influence  with  which  she  must  have  been 
affected.  Upon  the  whole  we  submit  that  there  is 
nothing  so  decisive  in  the  Evidence,  as  to  outweigh 
the  intrinsic  Evidence  of  the  Will  and  Codicils. 


(e)  7  Ves.  508. 


(/)  2  Mer.  6. 
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Mr.  Agar,  Mr.  Preston  and  Mr.  Duckworth  for  the 
Defendant  the  Executor : 

In  that  Clause  of  the  Will  in  which  the  Annuity  of 
1,200  /•  and  the  House  and  Furniture  are  disposed  of, 
there  is  only  one  word  of  GKft :  there  is  no  repetition 
of  that  word;  and  the  whole  is  one  indivisible 
sentence.  Fenny  v.  Ewestace  (g),  Doe  v.  Westky  (A). 
The  word  "  Heirs  *'  is  here  used  :  and  that  word  has 
been  held  to  mean  Executors,  where  it  is  used  as  to 
Personal  Estate.  The  Defendant  is  entitled  to  the 
Fund  which  would  have  been  required  to  pay  the 
Annuity :  for  a  gift  of  the  produce  of  a  Fund  will 
pass  the  Capital  (1).  In  Seley  v.  Wood  there  was  an 
expression  in  the  Will  which  was  alone  sufficient  to 
turn  the  Executors  into  Trustees,  llie  Testator,  after 
appointing  the  Executors,  added  :  **  If  they  vnll  be  so 
good  as  to  do  it."  These  words  show  that  the  Testa- 
tor did  not  conceive  that  he  was  conferring:  a  benefit  by 
appointing  them  his  Executors.  Lord  Eldon,  in  speak- 
ing of  that  Case  says :  **  Upon  that  Case  I  can  only 
say  that  it  is  singular  in  its  circumstances,  and  I  think 
I  may  add  singular  in  its  decision.  I  do  not  intend,  by 
any  means,  to  say  that  the  decision  may  not  be  right : 
but  if  no  more  is  to  be  found  on  the  subject  of  Rever- 
sionary Interests^  and,  particularly,  of  contingent  Re-^ 
versionary  Interests,  that  is  a  Case  which  I  should  find 
some  difficulty  in  following  as  an  authority  in  the 
present  instance"  (ft),  Heron  v.  Newton  (/  ). 
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Mr.  Sugden,  in  reply  : 

Throughout  the  Will  and  Codicils  there  is  not  a  single 
word  that,  in  the  slightestdegree,  indicates  that  the  Tes- 
tator intended,  by  appointing  the  Defendant  his  Execu- 
tor, to  give  Eim  every  thing  that  was  not  disposed  of. 
The  first  Codicil  shows,  conclusively,  that  be  did  not 
think  that  he  had  given  the  Residue,  to  his  Executor : 
for  he  begins  it  by  saying ;  '*  my  wish  is  to  settle  my 
affairs,  as  under."  In  the  Codicils  the  Testator  speaks 
of  what  will  be  left  for  his  Wife  ;  but  not  of  what  will 
be  left  for  his  Executor.  Mr.  Giffard  is  requested  to 
assist  the  Defendant  in  the  performance  of  his  duty  as 
Executor.  In  short  all  the  Instruments  show  that  the 
Executor  was  not  to  take  beneficially.  In  Newton  v. 
Heron  the  direction  that  the  Executors  should  be  kind 
to  S.  Tufton,  assumed  that  they  were  to  take  bene- 
ficially. 


Besides  the  Annuity  of  1,200/.  there  were  other  An- 
nuities given  for  life,  without  any  direction  that  they 
should  cease,  or  any  Funds  provided  for  the  payment 
of  them.  When  he  gives  the  Annuity  to  his  Wife,  he 
follows  up  the  Gift  in  the  same  way.  When  he  gives 
the  House  and  Furniture,  no  tiling  is  said  about  the 
life  of  his  Wife ;  but  the  Gift  is  cut  down  by  the  words, 
*'  after  her  decease.''  The  House  and  Furniture  were  ex> 
isting  property :  the  Annuity  did  not  exist;  and  it  is  not 
to  go  beyond  the  actual  period  of  its  creation.  If  an 
Annuity  is  created  in  tail,  and  no  Remainder  is  limited, 
the  entail  cannot  be  barred.  Lord  Eldon  did  not  intend, 
by  what  he  is  reported  to  have  said,  in  Lynn  v.  Beaver, 
to  impeach  the  decision  in  Seley  v.  Wood. 
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The  Vice-chancellor  : — 
There  are  two  questions  in  this  Case :  ist.  What  is 
the  true  construction  of  the  Will,  with  regard  to  the 
Gift  of  the  Annuity  of  1^200/.  2d,  Whether  the 
Ezecator  is  excluded  from  taking  the  Residue  bene» 
ficially. 
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The  Will  isy  evidently,  made  by  an  illiterate  person. 
It  commences  in  this  manner :  ''I  give  to  the  poor  of 
Glamford  Brigg  20  /."  &c.  '^  also  Elizabeth  Emmit  50  /• 
a  year»  during  her  natural  Life,  to  be  paid  half  yearly .'^ 
There  are  no  further  dispositions  as  to  those  Annuities. 
Some  Money  Legacies  are  next  given ;  and  then  the 
Testator  proceeds :— ''  Item,  I  give  to  my  dearly  beloved 
Wifey**  8tc.,  and  the  question,  on  that  Gift  is,  whether 
the  Testator  has  given,  to  Samuel  Slater,  that  Fund  the 
produce  of  which  is  given  to  the  Wife  for  Life.  This 
was  not  an  antecedent  existing  Annuity  of  1,200/.,  but 
was  created  by  the  Gift.  But  the  Testator  has  not  fol- 
lowed the  idiom  of  the  English  Language ;  for  there 
are  no  words  of  Gift  to  the  Executor,  except  those  that 
are  found  in  the  Gift  to  the  Wife.  The  doubt  which 
has  arisen  has  been  occasioned  by  the  Testator  intro- 
ducing the  limitation  of  the  enjoyment  which  the  Wife 
was  to  have,  before  he  had  enumerated  all  the  subjects 
of  the  Gift  to  her ;  and,  had  the  sentence  stood  thus ; 
''  I  give  an  Annuity  of  1,200/.  and  my  Furniture  and 
the  House  where  we  now  live  to  my  Wife,  during  her 
natural  Life,"  no  doubt  could  have  been  raised  that  the 
Annuity  would  have  gone  over  with  the  other  subjects 
of  Gift.  The  word  "  also"  means  "  and.*'  There  is 
abundance  of  authority  to  show  that,  if  the  produce  of 
a  Fund  is  given^  the  Fund  itself  passes,  Elton  v.  Shep- 
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pard  (m).     In  RawUngs  v.  Jennings  (n)  the  Testator  be- 
qoeathed,  to  his  Wife,  200/.  per  year,  being  part  of  the 
Qldma V       Monies  he  then  had  in  Bank  Security,  entirely  for  her* 

own  use  and  disposal ;  and  it  was  held  that  the  Wife 
took  the  Fund  absolutely.  And  in  another  Case, 
Clotigh  V.  Wynne  (p),  which  was  decided  by  Sir  T. 
Plumer,  the  Testator,  after  giving  several  pecuniary 
Legacies,  gave  the  Interest  of  the  remainder  of  his 
Property  to  his  Mother,  for  her  Life,  and,  at  her  de- 
Cease  to  the  Plaintiff  in  the  Cause.  It  was  there  held 
that  the  Plaintiff  took  an  absolute  Interest  in  the 
Property,  subject  to  the  life  Estate  of  the  Mother. 
It  appears,  therefore,  upon  the  plain  and  easy  con- 
struction of  these  words,  and  merely  construing  them 
as  if  they  had  stood  in  the  order  in  which  they  would 
have  been  placed  by  the  Testator,  if  he  had  been  more 
intimately  acquainted  with  the  English  Language, 
that  there  is  a  sufficient  demonstration  of  intention  to 
give  that  Fund  which  would  have  been  requisite  for 
the  payment  of  the  Annuity  of  1,200/.,  to  Mr.  Slater  i 
and  I  am  of  opinion  that  he  is  entitled  to  that  Fund. 

The  next  question  is,  whether  he  is  entitled  to  the 
Residue  beneficially.  In  Seley  v.  Wood,  Sir  WiUiam 
Grant  intimated  that  the  gift  of  a  Legacy  in  remainder 
would,  primA  fade^  raise  a  presumption  that  the  Tes- 
tator did  not  intend  his  Executor  to  take  the  Residue 
beneficially.  la*  lA/un  v.  Beaver  Lord  Eldon  has  ex« 
pressed  an  opinion  that  it  viras  so  decided  for  the  first 
time.     But  it  appears  to  me  that  Lord  Eldon  has  not 

(w)  1  Bro.  C.C.  532.  (o)  2  Madd.  188. 

(»)  J3Ves.  39. 
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expressly  impugned  the  Judgment  of  Sir  William  Grant 
in  the  Case  referred  to  ;  but  has  only  intimated  that  it 
was  the  first  decision  upon  the  point,  and  that  the  Case 
before  him  was  not  a  Case  to  which  it  was  applicable. 
In  my  own  mind,  there  is  no  distinction  between 
a  valuable  gift  of  Personal  Estate  in  reversion,  and 
a  minuter  gift  in  possession.  If  a  gift  o(  loL  in  pos- 
session will  exclude  the  Executor  from  taking  the  Re-t 
sidbe  beneficially y  why  should  not  a  gift  of  a  larger 
sum  in  reversion  have  the  same  effect.  Now  as  tio 
Case  has  expressly  overruled  Seley  v.  Wood,  I  take 
that  case  to  be  law.  The  consequence  is  that  the 
gift  of  a  Legacy  in  reversion,  does  not  necessarily 
exclude,  but  only  raises  a  presumption  against  the 
Executor  taking.  Now  it  is  laid  down,  in  Gladding 
v.  Yapp(p)f  that,  if  a  Will  contains  an  express  de- 
claration that  the  Executor  is  to  be  a  Trustee  of  the 
Residue,  Evidence  cannot  be  received  against  that 
declaration ;  but,  if  there  be  no  express  declaration  of 
Trust  in  the  Will,  and  only  circumstances  which  afford 
inference  or  presumption  of  Trust  in  the  Executor, 
there  Parol  Evidence  is  admissible  to  rebut  that  in- 
ference or  presumption.  Now  there  is,  as  it  seems  to 
me,  no  reason  for  rejecting  the  Parol  Evidence  in 
this  Case :  and,  as  it  proves  that  it  was  the  intention 
of  the  Testator  that  the  Executor  should  have  the 
whole  of  his  Property,  subject  to  the  burdens  im- 
posed on  it  by  the  Will  and  Codicil^  I  am  bound  to 
decide  that  the  Defendant  is  entitled,  to  the  Residue, 
for  his  own  use  and  benefit,  and  consequently  that  the 
Bill  must  be  dismissed  (o). 
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(p)  5  Madd.  56. 


(«)  Sec  1  Will.  4,  cli.  40. 
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MEMORANDUM. 

On  the  3d  of  June  1829  Mr.  Sugden  was  appointed 
His  Majesty's  Solicitor-General,  in  the  Place  of  Sir 
N.  C.  Tifidal,  who  bad  been  promoted  to  the  Office 
of  Chief  Justice  of  the  Court  of  Common  Pleas. 
Shortly  afterwards  Mr.  Sugden  received  the  honour  of 
Knighthood. 
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PARRY  V.  ASHLEY.  1 829 : 

4th  June- 

Philip  parry,  by  his  win  dated  the  30th  of 
November  1821,  after  reciting  Articles  of  Separation 
between  himself  and  his  Wife,  whereby  he  had  agreed      ^  Testator 
to  pay  to  her  an  Annuity  of  80  /.  during  her  Life,  de-  E^^fe  with  an 
vised  and  bequeathed  all  his  Real  and  Personal  Estates,  Annuity  to  bis 

rabject  to  and  chargeable  with  the  payment  of  the  ^^idow,  and, 

•^    .  ^  "^  /  subject  tberetOy 

Annoit}%  to  the  Defendant,  Sarah  Ashley,  her  Heirs,  devised  it  to  5.if. 

£iecutor»9  Administrators  and  Assigns,  and  appointed  ^"  .^®®>  *"^  *P* 

_  Dointed  her  his 

her  sole  Executrix  of  his  Will.  ^ecutrix.  The 

Testator  bad 
In  November  1828  the  Testator  died,  and,  in  the  insured  a  House. 

same  month,  Sarah  Ashley  proved  his  Will,  and  entered  a  few^Monibs 
into  possession  of  his  Real  Estate,  and  possessed  her-  after  his  Death, 
self  of  aU  his  Personal  Estate.    After  the  Testator's  J^^^^f  5^ 
decease,  the  Annuity  became  in  arrear,  upon  which  Soon  afterwards 
the  Bill  in  this  Cause  was  filed,  by  the  Widow,  charging  the  House 
that  the  Defendant  ii^A/^  was  not  possessed  of  any  whole  of  his  real 
Property  except  what  she  took  under  the  Will,  and  Estate  was 
that  she  was  wasting^and  misapplying  the  Assets,  and  oumt  down, 
praying  that  the  Will  might  be  established,  and  the  JMoney  was  or- 
Trusts  thereof  performed,    that  the   usual  Accounts  dered  to  be  paid 
might  be  taken,  that  the  Plaintiff's  Annuity  might  be  ^  Motion  by 
paid   and   the  future  payment  thereof  secured,  that  the  Widow,  in 
a  Receiver  might  be  appointed  to  get  in  the  outetand-  *  ^hlVrlns?"* 
ing  Estate  of  the  Testator,  and  that  the  Defendant  s.  A.  for  the 
might  be  restrained  from  receiving  the  Personal  Estate  Administration 
and  the  Rents  of  the  Real  Estates.  Estate. 

In  May  1829,  after  the  Bill  was  filed,  and  before 
the  Defendant  had  put  in  her  Answer,  a  Tavern  of 
Vol.  III.  H 
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iSag. 

V 


Parry 
Ashley. 


which  the  Testator  was  seised  at  the  date  of  his  Will 
and  at  his  death,  and  which  constituted  the  whole  of 
his  Real  Estate,  was  burnt  down.  It  appeared  that 
the  Testator  had  insured  the  House  for  1,200/.,  and  the 
Furniture  and  other  Effects  therein  for  800/.  The 
Plaintiff*,  accordingly,  filed  a  Supplemental  Bill  alleging 
that,  if  the  Defendant  was  permitted  to  receive  those 
Sums,  the  Plaintiff*  would  be  in  danger  of  losing  the 
benefit  to  which  she  was  entitled  under  the  Will,  and 
praying  that  the  Insurance  Company  (who  also  were 
made  Defendants)  might  be  ordered  to  pay,  the  Sums 
due  on  the  Policy,  into  Court,  and  might  be  restrained 
from  paying,  to  the  Defendant  Ashley,  and  that  she 
might  be  restrained  from  receiving,  those  Sums. 


The  Plaintiff*  now  moved  for  an  Injunction,  against 
Mrs.  Ashley  and  the  Insurance  Company,  in  the  terms 
of  the  prayer  of  the  Supplemental  Bill,  and  that  the 
Insurance  Company  might  be  at  liberty  to  pay  the 
Sums  due  on  the  Policy,  into  Court.  The  motion 
was  supported  by  an  Affidavit,  made  by  the  Plaintiff", 
and  verifying  the  abovementioned  allegations  in  the 
Bills. 


Mrs.  Ashley  made  an  Affidavit,  in  which  she  stated 
that  the  Testator  had  no  Real  Estate  except  the 
Tavern,  but  that  he  was  possessed  of  some  Personal 
Estate,  including  part  of  the  Furniture  and  Effiects  in 
the  Tavern,  but  not  of  considerable  value :  That,  for 
some  years  previous  to  the  Testator's  death,  she  was 
in  possession  of  the  Tavern,  as  a  Tenant  to  the  Tes- 
tator: That  the  greater  part  of  the  Furniture  and 
Eff*ect8,  and  all  the  Stock  therein  belonged  to  her :  That 
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she  possessed  herself  of  the  Testator's  Personal  Estate, 
but  not  of  considerable  value :  That,  in  February  1819, 
the  Testator  insured  the  Tavern  and  the  Furniture  and 
Effects  therein,  for  the  Sums  before  mentioned,  and 
continued  to  pay  the  Premium  up  to  his  death :  That, 
in  November  1826,  she  became  Tenant  of  the  Tavern  to 
the  Testator,  and  purchased  and  paid  for  part  of  the 
Furniture  and  Effects :  That  the  Testator  continued 
to  pay  the  Premium  for  her  benefit :  That  the  Policy 
expired  on  the  25th  of  March  1829,  and  that,  on  the 
igth  of  the  same  month,  she  renewed  it  out  of  her  own 
Money.  And  she  submitted  that,  therefore,  the  Money 
due  on  the  Policy  would  not  belong  to  the  Testator's 
Estate,  but  to  her,  and  more  particularly  such  part 
thereof  as.  was  due  in  respect  of  the  Furniture  and 
Effects.  She  denied  that,  if  she  were  permitted  to 
receive  the  Insurance  Money,  the  same  would  be 
wasted  or  misapplied,  for  that  she  intended  to  apply 
the  same  in  rebuilding  the  Tavern  and  restoring  the 
Furniture  and  Effects,  by  which  means  the  Plaintiff's 
Annuity  would  be  amply  secured;  and  she  said  that 
she  had  no  means  of  rebuilding  the  Tavern,  or  of  paying 
the  Annuity,  except  with  the  Insurance  Money :  and 
she  denied  that  she  was  an  insolvent  or  irresponsible 
person,  or  that  she  had  misapplied  the  Testator's 
Assets. 
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The  Solicitor-General  and  Mr.  Stuart  for  the  Plaintiff, 
in  support  of  the  Motion,  cited  Norris  v.  Harrison  (a). 

Mr.  Tinney  for  the  Defendant  Mrs.  Ashley. 

Mr.  Phillimore  for  the  Insurance  Company. 


(a)  2  Madd.  268. 
H  2 


♦ 


lOo  CASES  IN  CHANCERY. 

iSag..  The  Vice-Chakcellor  :— 

Ih  this  Case  the  Testator  has  created  a-  general; 
Charge,  by  way  of  Annuity,  in  favour  of  the  Plaintifiv 
upon  all  his  Real  and  Personal  Property,  subject  to* 
which  it  iS'giTen  to^the  Defendant  Mrs.  Ashley,  who  is 
also  made  Executrix.  I  shall  not  enter  into  the  ques^ 
tion  whether  she*  was  bound  to  renew  the  Policy  of 
Insurance^  or  not.  The  faet  is  that  she^  being  the 
Executrix^  did  renew  it,  and  tiierefore  I  must  bold 
thiity  primA  facie,  she  renewed  it  in  the  character  ia 
which  she  was  entitled  to  renew  it^  namely,  as  Execa^^ 
trix.  The  inclination  of  my  opinion  is  that  the  pro- 
ceeds of  the  Polic}^  cannot  be  considered  as  part  of 
the  Testator^  geneial  Personal  Estate,  but  that  they 
are  affected  with  a  Trust  foK  the  benefit  of  the  Parties 
interested  in  the  Real  Estate.  And,  primdfacie^  there 
16  so  much  ground  for  holding  that  the  proceeds  of  the- 
Policy  are  a  substitution  for  the  Property  charged,, 
that  the  Order  ought  to  be  made  according  to  the 
notice  of  motion.. 

Motion  granted.. 
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lEITH  V.  WILDM AN.  igthSL 

The    Bill    was    filed    in    1826.    The    Defendants,  Practice. 

Kynasion  and  others,  had  answered,  and  their  Answers  ^ 

bad  been  replied  to.    On  the  igth  of  April  1828  (three  On  19th  April 

days  before  the  New  Orders  came  into  operation)  the  *?^?  Plaintiff 

.      .                             _  obtained  an 

Plaintiff  obtained  an  order  to  withdraw  the  Replication  Order  to  with- 

and  amend ;  and,  under  that  Order,  he  amended  the  Bill  draw  Replica- 

in  or  about  November  1828.    Some  of  the  other  De-  2d  amtn^""^' 

fendants  had  not  answered.    Afterwards,  in  May  1829,  accordingly. 

the  Plaintiff  obtained  an  Order  to  amend,  upon  a  motion  1^1829,  he 

r                   wwn.    r\  %            •.    i    i           ^   \.      .      ,     ,  obtained,  as  of 

of  course.    The  Order  recited  that  a  Replication  had  course,  another 

been  filed  to  the  Answer  of  Kynaston  and  others,  but  Order  to  amend, 

that  it  had  been  withdrawn  under  an  Order  dated  the  ^^^^^  ^^e  ^* 

igtb  of  April  1828,  and  that  the  Plaintiff  had   not  second  Order 

obtained  any  Order  to  amend.  refused,  the  first 

''  having  been 

made  before 

Mr.  Sugden  and  Mr.  ElHs,  for  Kynaston  and  others,  the  New  Ordeiv 

moved  to  discharge  the  Order  to  amend.  They  said  ^^^^1"^ 
that  the  allegation  that  the '  Plaintiff  had  not  ob- 
tained an  Order  to  amend,  was  false,  and  that  the 
Plaintiff  was  not  entitled,  under  the  New  Orders,  to  an 
Order  to  amend  as  of  course,  where  he  had  previously 
obtained  an  Order  to  amend,  particularly  as  it  was 
after  Replication. 

Mr.  Jacob,  for  the  Plaintiff,  argued  that  the  first 
Order  to  amend  having  been  obtained  before  the  first 
day  of  Easter  Term,  1828,  was  not  to  be  reckoned,  and 
that,  the  Replication  having  been  withdrawn,  the  Cause 

«3 
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was^  for  the  Purposes  of  the  New  Orders,  to  be  con- 
sidered as  it  stood  on  the  first  day  of  Easter  Term 
18289  that  is,  as  a  Cause  without  Replication. 

The  Vice-Chancellor  said  that,  notwithstanding  one 
Order  to  amend  was  obtained  before  JBas/erTerm  1828, 
the  Plaintiff  was  entitled  to  another  Order  to  amend,  as 
of  course ;  and  that,  as  the  Replication  was  withdrawn 
before  the  first  day  of  Easter  Term  1828,  the  circum- 
stance of  its  having  been  previously  filed,  did  not 
prevent  the  Plaintiff  from  obtaining  the  second  Order : 
That  the  recital  that  the  Plaintiff  had  not  obtained 
any  Order  to  amend,  was  inaccurate  in  form,  but  not 
substantially  wrong. 

Motion  refused. 
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NOEL  V.  BEWLEY.  tlJizg : 

ssd  June. 

JdY  an  Indenture  of  the  31st  January  1711  and  made     Presumptioru 
between  Thomas  Edtoin^  of  the  first  part,  Joseph  Webbf      Grantor  and 
of  the  second  part,  and  John  Askew  of  the  third  part.        Grantee. 
in  consideration  of  600/.  paid  by  Askew  to  Edwin,      Iq  i<^ii  a 
being  the  Debt  of  Webb,  Edwin  assigned  and   Webb  Mortgage,  for 
confirmed,    the    Manor  and    Avowson   of    Ldddiard  wa«madeto^? 
MiUicent,  and  certain  other  Hereditaments  in  Wiltshire^  In  i7i2aMort- 
to  Askew,  for  the  remainder  of  a  term  of  498  years,  f^^V'J-Vf^ 
which  commenced  in  the  year  1710,  subject  to  redemp-  .made  to  S.  in 
tion  on  payment  of  600  /.  and  Interest.    In  March  1.7  U ,  *^™*^  ^^^  -'• 
Webb  charged  the  Premises  with  the  payment  to  Askew  ^^^  wasas- 

of  the  further  Sum  of  400/.  and  Interest.  signed  to  C.  in 

Trust  for  A.  to 
attend,  Sic.  and 
By  Indentures  of  Lease  and  ILelease  of  the  23d  and  then  the  Equity 

24th  of  May  1712,  made  between  Sir  J.  Tillie  of  the  of  Redemption, 
first  part,  Webb  of  the  second  part,  and  John  Skiers  of  yeyed  to  A.    In 
the  third  part,  after  reciting  a  prior  Mortgage  in  Fee  1717  A.  recit- 

of  the  Premises  made  by  Webb  to  Sir  J.  Tillie,  Tillie  in  *"?5!??^  ^J?  ^" 

J  '  seised  in  Fee 

consideration  of  166 /•  135.  6d.  which  was  then  due  subject  to  a 

to  him  upon  that  Mortgage,  and  which  was  paid  by  Lease  for  99 

*  vears  made  bv  a 

StSers,  conveyed,  and  Webb  released  and    confirmed  prior  Owner, 

the  Premises  unto  Shiers  and   his  Heirs,   subject  to  grants  and  con- 
redemption  on  payment  of  166/.  135.  6rf.  with  In-  IXVq'SLt^'"^' 

terest.  Owners  in  their 

Wills  and 
Deeds,  used  terms  adapted  to  pass  the  legal  Estate,  granted  Leases 
for  long  Terms  and  exercised  other  Acts  of  Ownership.    A4reconveyance 
of  the  Legal  Fee  was  presumed. 

A  Contingent  Remainder-man  conveyed  his  Interest  to  secure 
a  Debt ;  the  Remainder  was  afterwards  destroyed  by  the  Tenant  of  the 
prior  Estate ;  the  Remainder-man  afterwards  acquired  a  new  Interest  in 
the  Property,  under  the  Will  of  that  Tenant.  Held  that  it  was  available 
to  the  Creditor. 

H4 


■  ^ 


104 
1829. 

Noel 
Bewlst. 


CASES   IN   CHANCERY. 

By  an  Indenture  of  the  16th  of  June  1712,  and  made 
between  fVebb  of  the  first  part.  Askew  of  the  second 
part  and  Skiers  of  the  third  part,  after  reciting  the 
prior  Mortgage  Deeds,  and  that  the  166 /•  13a.  6  J. 
was  the  Money  of  Askew,  and  that  the  name  of  SfUen 
was  only  made  use  of  in  Trust  for  Askew,  and  that  Webb 
had  borrowed,  from  him,  the  further  Sum  of  813  /•  which, 
together  with  the  Sums  before  lent  and  the  Interest 
thereof  to  that  time,  made,  in  the  whole,  2,000  /. :  WeN^ 
demised  the  Premises  to  Askew,  for  the  remainder  of  the 
term  of  498  years,  subject  to  redemption  on  payment  of 
2,000  /•  and  Interest,  and  Skiers  covenanted  that  he,  his 
Heirs  and  Assigns  would,  at  the  request  of  Askew,  his 
Executors,  Administrators  and  Assigns,  do  all  such 
Acts  as  should  be  required  for  further  assigning  the  Trust 
created  as  aforesaid.  In  Nov.  1712,  Webb  chzxged  the 
Premises  with  the  payment,  to  Askew,  of  the  further 
Sum  of  300/.  and  Interest. 


By  an  Indenture  of  the  7th  of  June  17149  and  made 
between  Askew  and  Skiers  of  the  first  part,  Webb  of  the 
second  part,  and  Jokn  Casson  of  the  third  part,  after  re- 
citing the  prior  Deeds,  and  that  the  2,000/.  and  300  /., 
and  Interest  had  not  been  paid,  and  that  Askew,  had 
agreed  with  Webb  for  the  purchase  of  the  Equity  of 
Redemption  of  the  Premises,  Askew  assigned  the  Pre- 
mises to  Casson,  for  the  residue  of  the  term  of  498  yearsji 
in  Trust  for  Askew,  his  Heirs,  Executors,  Adminis- 
trators and  Assigns,  and  to  attend  the  Inheritance  : 
and  Skiers  covenanted  that  he,  his  Heirs  and  Assigns 
would  stand  seised  of  the  Premises  conveyed  and  as- 
signed to  him,  in  Trust  for  Askew,  his  Heirs  and 
Assigns. 


•     4 


r 

ft. 


CASES    IN    CHANCERY. 

By  Indentures  of  Lease  and  Release  of  the  8th  and 
9th  of  June  1714,  and  made  between  Wthh  of  the  one 
party  and  Aikew  of  the  other  part,  Wthh^  in  considera-  Nosi. 
tion  of  3^00/.  13  «.  i^d.  paid  to  him  by  Askew,  con-  ^  * 
veyed  the  Premises  to  Askew^  his  Heirs,  Executors, 
Administrators  and  Assigns.  And  Webb,  covenanted 
that  the  Premises  were  free  from  all  Incumbrances, 
except  the  Term  of  498  years. 

ji$kew,  who  afterwards  became  Sir  John  Askew, 
Knight,  continued  in  possession  of  the  Premises  so  con* 
?eyed  to  him,  till  his  death.  By  his  Will,  dated  the  6th 
of  August  1739,  he  devised  the  Advowson  of  liddiard 
MUUcerU  to  A.  Kettelby,  S*  Cranmer  and  John  Humfy  in 
fee,  upon  Trust,  during  the  life  of  his  Daughter,  Catherine 
Myers,  to  present  such  person  to  the  Church  as  they 
and  she  should  approve  of,  and,  after  her  death,  to  pre- 
sent such  persons  as  the  Heir  Male  of  her  body  and 
the  Trustees  should  appoint,  and,  for  want  of  such 
Heir,  in  Trust  for  the  sole  direction  and  appointment  of 
the  Trustees  and  their  Heirs  and  the  right  Heirs  of  the 
Testator ;  and  be  devised  the  Manor  of  liddiard  Mil- 
Kcent,  and  all  his  other  Estates  in  the  County  of  WiUs^ 
and  their  Appurtenances  and  all  bis  Estates  situate  in 
Broughion  and  Dunnerdale  in  Lancashire,  and  all  his 
other  Freehold  and  Copyhold  Estates  in  England,  to 
his  Brother,  Ferdinafido  Askew,  his  Heirs  and  Assigns, 
subject  to  the  payment  of  his  Debts  and  Legacies,  and 
upon  condition  that  JP.  Askew  should  not  sell  the  Manor 
or  Estate  at  Liddiard  Millicent  without  the  consent  of 
the  Testator's  Executors,  and  that  he  should  keep  the 
same  in  repair^  and  maintain  and  keep  all  the  privileges 
belonging  to  the  same,  and  provided  that  he  should, 
as  soon  as  conveniently  might  be  after  the  Testator's 
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deoeasei  surrender  all  the  Estates  in  Broughton  and  Dim- 
nerdak,  and  all  the  Estates  laBroughton  which  his  Mother 
held,  after  her  decease,  to  William  Myers,  his  Son-in- 
law,  to  hold  to  the  said  William  Myers,  according  to  the 
custom  of  the  Manor :  and,  in  case  of  Ferdimmdo  Askew 
refusing  to  comply  with  the  proviso,  the  Testator  de- 
clared his  Will,  so  far  as  it  related  to  Ferdinando  Askew, 
to  be  null  and  void ;  and,  in  that  case,  gave  and  devised 
the  Estate  at  Uddiard  MiUicent,  to  his  Executors  their 
Heirs  and  Assigns  subject  to  the  same  restrictions  and 
proviso :  and  he  appointed  KeUleby,  Cranmer,  Husey  and 
William  Myers  Executors  of  his  Will.  Mrs.  Myers  after- 
wards died  without  issue ;  and  JP.  Askew  then  became 
the  Testator's  heir«  He  continued  in  possession  of  the 
Estates  devised  to  him,  till  his  death.  By  his  Will,  dated 
the  2d  Oct.  1 782,  he  devised  the  Advowson  unto  and 
to  theiise  of  his  Grandson  Sir  Charles  Burrell  Blunt,  his 
Heirs  and  Assigns,  and  all  his  other  Hereditaments,  to 
his  Wife,  Mary  Askew,  for  life,  and,  after  her  decease, 
to  his  Daughter  Mary  Blunt,  and  her  Assigns,  for  life, 
with  remainder  to  the  use  of  all  and  every  of  the  Chil- 
dren of  his  Son-in-law  Henry  Blunt,  on  the  body  of  his 
Daughter  Mary  Blunt  to  be  begotten,  as  should  be  liv- 
ing at  the  time  of  the  decease  of  the  survivor  of  his 
Wife  and  Daughter,  as  Tenants  in  Common,  in  Fee,  and, 
in  default  of  such  Issue,  to  his  own  right  Heirs. 

Ferdinando  Askew  died  in  October  1 783,  and,  upon 
the  decease  of  Mary  Askew,  which  happened  in  Novem- 
ber 1784,  Mary  Blunt,  who  was  the  only  Child  and  Heir 
of  P.  Askew,  entered  into  possession  of  the  Estates  as 
Tenant  for  life  under  her  late  Father's  WUl. 

Sir  C.  jB.  Blunt,  who  was  the  only  child  of  Henry 
and  Mary  Blunt,  having  become  indebted  to  the  firm  of 
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Sir  G.  Noel  Sf  Co,  Bankers  in  London,  by  an  Indenture 
dated  the  30th  of  December,  1802,  and  made  between 
Sir  C.  B.  Blunt  of  the  first  part,  Noel  &s  Co.  of  the  se- 
cond part,  KKkd  Joseph  Ward  of  the  third  part,  after  recit- 
ing the  Will  otFerdinando  Askew,  SirC.  B.  Blunt  granted, 
unto  and  to  the  use  of  Ward  and  his  Heirs,  the  remain- 
der of  him  Sir  C.  B.  Blunt ^  expectant  on  the  decease  of 
his  Mother  in  the  event  of  his  surviving  her,  of  and  in 
the  capital  Messuage  of  Liddiard  Millicent  and  the 
other  Estates  late  of  Ferdinando  Askew,  upon  certain 
Thists  for  securing  to  Noel  8f  Co.  the  Sums  which 
they  had  then  advanced,  or  might  thereafter  advance 
for  Sir  C.  B.  Blunt ;  and  Sir  C.  B.  Blunt  covenanted, 
for  further  assurance,  in  the  usual  manner. 

In  March  1813  Noel  4r  Co.  filed  a  Bill  against  Joseph 
Ward  and  Mary  Blunt  (Sir  C.  B.  Blunt  being  then  re- 
sident abroad),  praying  for  an  account  of  what  was  due 
to  them  in  respect  of  the  Balance  of  their  Account  with 
Sir  C.  B.  Blunt,  and  that  the  Trusts  of  the  Indenture 
of  the  30th  of  December  1802  might  be  carried  into 
execution.  After  Mary  Blunt  had  put  in  her  Answer 
to  this  Bill,  the  Suit  was  abandoned,  by  agreement 
between  the  Parties. 
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By  Indentures  of  Lease  and  Release  of  the  1st  and 
sd  of  July  1817,  and  made  between  Mary  Blunt  of  the 
one  part,  and  Samuel  Waller  of  the  other  part,  after 
reciting  that  Mary  Blunt  was  desirous  of  barring  all 
Contingent  Remainders  in  the  Manor  and  Heredita- 
ments devised  to  her  by  the  Will  of  Ferdinando  Askew, 
die  conveyed  the  Manor  and  other  Hereditaments  to 
Waller  in  Fee,  in  Trust,  to  reconvey  the  same  to  her  in 
Fee ;  andj  by  Indentures  of  the  3d  and  4th  days  of 
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the  same  month,  the  Reconveyance  was  made  ac- 
cordingly. 

Mary  Blunt,  by  her  Will  dated  the  8th  of  March 
1820,  afler  reciting  the  Indentures  ef  July  181 7»  devised 
the  Manor  and  other  Hereditaments  comprised  in  those 
Deeds,  and  all  her  other  Estates  in  Great  Britain,  to 
Benjamin  Bewley  and  John  Champion  Waller,  in  Fee, 
upon  Trust  to  sell  so  much  thereof  as  they  should  deem 
necessary,  and  out  of  the  Monies  to  arise  by  such  Sale 
to  pay  her  Debts,  and  Funeral  Expenses,  or  so  much 
thereof  as  her  Personal  Estate  should  be  insufficient  to 
pay ;  and  she  declared  that  her  Trustees  should  stand 
possessed  of  such  part  of  the  Manor  and  other  Here- 
ditaments as  should  not  be  sold,  and  of  the  residue  of 
the  Money  to  arise  by  such  Sale,  and  the  residue  of 
her  Personal  Estate,  after  payment  of  her  Debts  and 
Funeral  Expenses,  upon  Trust  to  pay  two  third  parts 
of  the  yearly  produce  theieof,  from  time  to  time  as  the 
same  should  be  received,  into  the  hands  of  her  Son, 
Sir  C.  B.  Blunt,  during  his  life :  Provided  that  his 
receipt  only  should  be  a  good  dischai^e,  to  the  Trus- 
tees, for  the  Annuity,  and  that  the  same  should  be  for 
his  personal  maintenance  and  support,  and  without 
any  power  for  him  to  anticipate  or  encumber  the  grow- 
ing payments  thereof,  or  to  dispose  of  the  same,  and  so 
that  the  same  might  not  be  liable  to  his  Debts,  Con- 
tracts or  Engagements :  And,  as  to  the  remaining  one- 
third  part  of  the  said  yearly  produce,  during  the  life 
of  her  Son,  to  pay  the  same  to  her  Grandson  William 
Oakes  Blunt ;  and,  after  the  decease  of  her  Son,  upon 
Trust  to  convey  so  much  of  the  Estates  as  should  then 
remain  unsold,  and  to  transfer  the  Securities  on  which 
the  Monies  produced  by  the  Sale  should  be  invested. 
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to  Ifl  O.  Bhmi  absolutely ;  and  she  appointed  Benjamin 
BewUy  and  J.  C  Waller  her  Executors* 

Mrs.  Blunt  died  in  January  1832,  leaving  SirC.  J7. 
BkaU  and  William  Oahes  Blunt  her  suryiving. 

Om  the  14th  of  May  following  Sir  G.  Noel,  and  the 
ether  Parties  then  entitled  to  the  Balance  due  from  Sir 
C  B.  Blunt,  on  bis  Banking  Account,  filed  a  Bill  against 
the  EzecutoiB  and  Trustees  of  Mrs.  Blunt's  Will,  and 
iIbo  against  Sir  C.  B.  Blunt  and  William  Oakes  Blunt , 
charging  that  the  Contingent  Remainder  of  Sir  C.  B. 
Bbmi,  under  the  Will  of  Ferdinando  Askew,  was  not 
harred  by  the  Deeds  <^  July  1817,  because  F.  Askew, 
at  the  time  he  made  his  Will,  had  not  the  legal  Estate 
k  the  Hereditaments  thereby  devised,  but  that  the 
same  was  then  outstanding,  either  in  John  SUers  or 
iioftn  Casmm^  or  his  Heir  or  Devisee,  as  a  Trustee  for 
F.  A$kew,  and  that,  therefore,  Mary  Blunt  could  not 
destroy  the  Contingent  Remainder,  the  same  being 
fiesenred  by  the  outstanding  Legal  Estate :  That  if 
the  Contuigent  Remainder  was  destroyed  by  the  Deeds 
•f  July  1817^  Sir  C.  B.  Bluntmd  William  Oakes  Blunt 
ought  not  to  derive  any  benefit  under  Mrs.  Blunt*B 
Will:  That  those  Deeds  were  executed  for  the  sole 
purpose  of  defeating  the  Trust-deed  of  the  30th 
December  1802,  and  were  a  violation  of  the  Agreement 
uder  which  the  prior  Suit  was  abandoned :  That  the 
PlaintiA  ought  not  to  be  deprived  of  the  benefit  of  the 
Trust-deed,  but  ought  to  be  declared  entitled  to  what- 
ever interest  Sir  C  B.  Blunt  and  William  Oakes  Bluni 
took  xmd&[  Mrs.  Blunfu  Will.  The  Bill  prayed  that 
Bewley  and  J.  C.  Waller  might  be  decreed  to  deliver 
ip,  to  the  Plaintiflb,  the  possession  of  the  Estates  de- 
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vised  by  Mary  Bbmt's  Will,  and  that  Sir  C.  B.  Bluni 
and  WiUiam  Oakes  Blunt  might  account  to  them  for 
the  Rents  and  Profits  since  the  death  of  Mary  Blunt : 
but  in  case  the  Court  should  be  of  opinion  that  the 
Indentures  of  July  1817  had  the  effect  of  barring  the 
contingent  Interest  of  Sir  C.  jB.  Blunt,  then  that  the 
Plaintiffs  might  be  declared  entitled  to  the  Interest  of 
Sir  C.  B.  Blunt  and  William  Oakes  Blunt  under  the 
Willy  and  that  all  proper  directions  might  be  given  for 
effectuating,  as  far  as  possible,  the  Trusts  of  the  Deed 
of  the  30th  of  December  1802,  and  the  payment  of  the 
demand  of  the  Plaintiffs. 


The  Defendants  Bewley  and  Waller  set  forth,  in 
their  Answers,  all  the  Deeds  and  Instruments  before 
stated,  which  were  executed  prior  to  the  death  of  &* 
John  Askew,  and  submitted  that,  under  the  circum- 
stances, Ferdinando  Askew  had,  or  ought  to  be  pre- 
sumed to  have  had  the  Legal  Estate  in  the  Premises 
at  the  time  when  he  made  his  Will ;  and  they  also  sub- 
mitted that  the  Plaintiffs  were  not  entitled  to  any  relief 
against  them  in  a  Court  of  Equity,  or,  if  the  Plaintiffs 
had  any  right  against  them  in  the  Estates  in  question, 
that  they  ought  to  establish  such  right,  at  Law,  before 
they  could  be  entitled  to  any  relief  in  Equity. 

A  Witness  examined  for  the  Defendants  Bewley  and 
Waller,  deposed  that  Mrs.  Blunt  and  her  Husband 
occasionally  resided  in  the  Mansion  House  in  Liddiard 
MiUicent,  and  that  she  acted,  in  every  respect,  as  the 
Owner  of  the  Estate,  and  as  Lady  of  the  Manor :  That 
he  once  went,  with  one  of  the  Gamekeepers,  to  a  neigh- 
bouring Town,  to  apply  for  a  Certificate,  in  the  name 
of  Mrs.  Blunt,  as  Lady  of  the  Manor :  That  all  the 
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repairs  on  the  Estates  were  done  by  her  orders^  and 
paid  for  by  her;  that  the  Rents  of  the  Farms  were  paid 
to  her ;  and  that  she  gave  directions  for  felling  Timber 
on  the  Estates. 

Counterparts  of  Leases  of  different  parts  of  the  Estates 
were  also  produced,  at  the  hearing  of  the  Cause,  on  the 
part  of  the  Defendants.  The  first  of  these  Leases  was 
dated  in  November  171 7,  and  made  between  Sir  John 
Askew  of  the  one  part,  and  Thomas  Gardiner  of  the  other 
part,and  after  reciting  a  Lease  of  part  of  the  Estates  made 
in  I7i3>by  Joseph  Webb  to  Gar^finer,  for  ninety-nine 
years,  and  that  some  doubt  had  arisen  whether  Webb  had 
good  right  to  grant  that  Lease,  but  that  Sir  John  Askew 
being  then  entitled  to  the  Reversion  and  Inheritance  of 
the  demised  Premises  expectant  on  the  determination  of 
the  term  of  ninety-nine  years,  had  agreed  to  confirm  it. 
Askew  demised,  ratified  and  confirmed  the  Premises,  to 
Gardiner,  for  the  remainder  of  the  Term  of  ninety -nine 
years,  at  the  Rent  and  subject  to  the  Covenants  re- 
served and  contained  in  the  recited  Lease. 


Ill 
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Another  of  the  Leases  so  produced  was  dated  in 
1730,  and  contained  a  demise,  of  a  Cottage  and  small 
Plot  of  Ground,  for  two  years.  The  other  Leases  were 
made  by  Mr.  and  Mrs.  Blunt,  and  contained  demises 
fior  sixty  years,  if  Mrs.  Blunt  should  so  long  live. 

The  Solicitor-General  and  Mr.  Bridger,  for  the  Plain- 
tifi,  said  that  a  Conveyance  of  the  Legal  Estate  could 
not  be  presumed  in  this  Case,  as  the  effect  of  such 
a  presumption  would  be  to  destroy  an  Estate,  and 
would  therefore  be  against  right :  That  the  Court  had 
not  sufiicient  Evidence  before  it  to  enable  it  to  come 
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i8do.  *  ^  ^^^  conclasion :  That  the  Defendants  ought  to  show 
to  whom  they  would  presume  the  Reconyeyance  to 
have  been  made :  That  the  circumstances  of  the  An- 
cestors of  Mrs.  Blunt  living  on  the  Estate,  and  grant- 
ing Leases,  and  of  her  taking  out  a  certificate  in  the 
name  of  the  Ghunekeeper^  were  not  sufficient  to  afifbrd 
the  presumption ;  but  that  a  course  of  dealing  with  the 
Property  ought  to  be  shown,  in  which  it  was  assumed 
that  the  Party  had  the  Legal  Estate :  That  a  Recon- 
veyance to  Sir  John  Askew,  who  was  the  Purchaser, 
could  not  be  fairly  presumed,  and  that  the  presumption 
could  not  be  made  after  the  date  of  F.  Askew^u  Will : 
That  the  Fee  Simple  of  the  Estate  was  placed  on  the 
same  footing  as  the  Term  which  was  vested  in  Casson ; 
and,  as  a  surrender  of  the  Term  could  not  be  presumed, 
80  neither  could  a  reconveyance  of  the  Fee :  That,  at 
all  events,  the  Piaintifis  were  entitled,  under  the  Cove- 
nant, by  Sir  C.  B.  Blunt,  for  further  assurance,  in  the 
Deed  of  1802,  to  have  the  Interest  which  he  took 
under  Mrs.  Blunt's  Will,  conveyed  to  them,  Mrs.  Blunt 
having  given  him  that  interest,  in  order  to  repair  the 
wrong  which  she  had  done  him  by  destroying  the  Con- 
tingent Remainder,  Taylor  y.  Debar  {a) 'j  Mor$e  r.  Faulk- 
ner (b);  Seaboume  v.  Powell  (c):  That,  in  the  first  of 
those  Cases,  the  Title  under  which  the  new  Estate  was 
acquired,  was  in  direct  opposition  to  the  Title  to  the 
original  Estate,  and  that,  therefore,  a  stronger  authority 
could  not  be  cited. 

Mr.  Pepys  and  Mr.  Bethell  for  the  Defendants  Bewley 
and  Waller,  contended  that  the  Evidence  which  had 
been  given  and  the  Documents  which  had  been  pro- 

(a)  1  Ca.  Ch.  274;  and  2  Ca.Ch.  212. 

(b)  1  Anst  11.  (c)  2  Vem.  11. 
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diiced,  on  the  part  of  the  Defendants,  were  sufficient  '  iSsq. 
to  authorize  the  Court  to  presume  a  reconveyance  of 
the  Legal  Estate ;  and  that,  therefore,  tlie  Contingent 
Remainder  limited,  to  Sir  C.B.BlwU,  by  the  Will  of 
F.  Askew,  was  destroyed.  They  cited  Hillary  v. 
Waller  (d),  Emery  v.  Grocock  (e),    and  Cooke  v.  5o/- 

Mr.  BiekersUth  for  the  Defendant  W.  O.  Blunt. 

Sir  C.  B.  Bhmt  still  remained  out  of  the  jurisdiction 
of  the  Court. 

TheVlCS-CHAllCELLOR  : 

The  first  question  in  this  Case  is,  whether  under  the 
circumstances  which  appear  in  Evidence,  I  am  at  liberty 
to  presume  that  there  was  a  reconveyance  of  the  Legal 
Estate,  it  having  been  admitted  that  the  Contingent 
Remainder,  limited  by  the  Will  of  Ferdinando  Askew, 
would  be  barred,  by  the  Deed  of  1817,  unless  the  Legal 
Estate  was  outstanding. 

Now,  with  respect  to  that,  it  appears  that,  in  the 
year  1711,  a  Mortgage  Term  became -vested  in  John 
Askew,  and,  in  1712,  a  Mortgage  in  Fee  was  made  to 
t  Person  of  the  name  of  Skiers,  and,  in  June  of  the 
itme  jesT,  Skiers  declared  that  the  Money  secured  by 
the  Mortgage  so  made  to  him,  was  the  Money  of 
Askew,  and  that  his  name  was  only  made  use  of  in 

(tf;  12  Ves.  «39.  (e)  Madd.  &  Geld.  54. 

{/)  9  Sim.  &  Stn.  154.  See  Mathews  on  Presumption,  207, 
dstq.i  and  Sugd.  Vend.  324,  8th  Edit. 
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Triiflt  for  Askew,  and  that  he  would  do  all  such  acl9  as 
should  be  required,  by  Askew,  for  further  aasigning  the 
Trust.  Then,  in  17149  previous  to  Askew*s  purchasing 
the  Equity  of  Redemption  in  Fee,  the  Term  is  assigned 
to  Casson  in  Trust  for  Askew,  and  to  attend  the  Inheri- 
tance ;  and,  shortly  afterwards,  the  Equity  of  Redemp- 
tion is  conveyed  to  Askew ;  so  that  there  was  no  further 
benefit  to  arise,  to  the  Owner  of  the  Inheritance,  from 
keeping  the  Legal  Estate  outstanding. 

It  appears,  by  the  recital  in  the  Lease  of  1817,  that 
there  had  been  a  Lease  previously  made,  by  the  Person 
who  was  the  Owner  of  the  Estate,  prior  to  the  Con- 
veyance to  Askew,  and  that  some  doubt  had  arisen,  in 
the  mind  of  the  Lessee,  whether  the  Lease  was  a  good 
one;  and  then  it  is  recited  that  Askew,  being  the 
Owner  of  the  Reversion  and  Inheritance  expectant  on 
the  determination  of  the  Lease,  had  agreed  to  oonfirm 
it,  and,  accordingly,  he  uses  general  terms  of  confimiA- 
tion  and  grant,  for  the  purpose  of  setting  up  that  prior 
Lease  for  gg  years.  That  was  a  clear  act  of  doiiunio9« 
and  of  such  a  nature  as  that  it  could  not  answer  the 
object  of  the  Lessee  unless  it  passed  the  Legal  Estate^  and 
therefore,  it  seems  to  me  to  afford  a  strong  reason  for 
presuming  that  the  Legal  Estate  was  not  outstanding. 
Then  there  were  subsequent  Leases  granted,  not  merely 
from  year  to  year,  but  for  long  periods  of  time ;  and 
it  is  kit  to  infer  that  those  Leases  were  intended  to 
comprise  that  which,  upon  the  fteuse  of  them,  they 
appear  to  pass.  And,  if  anything  is  to  be  deduced  from 
the  terms  used,  in  the  Deed  of  1 802,  it  appears  to  me 
that  that  Deed  does,  of  itself,  afford  a  strong  inference 
that  the  Legal  Estate  was  not  outstanding ;  becanoe  it 
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eommeiices  with  a  recital  that  Ferdinando  Askew,  by  his 
WM,  which  was  duly  executed,  gave  and  deviised  unto 
aad  to  the  use  of  Maty  Askew,  See.  The  intention  of  ^^^^ 
tht  grantor  to  convey  the  Contingent  Remainder  is 
next  recited,  and  that  Remainder  is  then  conveyed 
unto  and  to  the  use  of  the  Trustee,  his  Heirs  and 
Assigns.  The  Parties,  therefore,  acted  on  the  sup- 
position that  Ferdinando  Askew  bad  the  Legal  Estate, 
he  having  devised  it  to  uses,  and  that  the  Legal  Estate 
in  the  Contingent  Remainder  was  capable  of  being 
limited  to  the  use  of  a  Trustee. 

It  appears  to  me  therefore  that  there  is  sufficient,  in 
this  Case,  to  authorize  me  to  presume  that  the  Legal 
Estate  was  not  outstanding,  so  as  to  make  this  a  Legal 
Contingent  Remainder. 

Then  inasmuch  as,  in  the  year  1 802,  Sir  C.  B.  Blunt 
did  convey  the  Contingent  Remainder  in  Fee,  as  a 
Security  for  a  Debt,  and  Mrs.  Blunt  having  thought 
proper  to  destroy  it,  and  having  devised  the  whole 
hheritance  to  Trustees,  upon  Trust  to  sell,  if  they 
llioaght  proper,  and  having  declared  that,  if  they  did 
idl,  the  Trusts  of  the  Money  to  arise  from  the  Sale, 
after  satisfaction  of  certain  demands,  should  be  to  pay 
two-thirds  of  the  whole  to  Sir  C.  B.  Blunt  for  life ; 
tnd,  if  the  Estate  was  not  sold,  that  it  should  go  in 
the  same  manner,  the  question  is,  whether,  now  that 
Mrs.  BhnU  is  dead,  and  Sir  C.  B.  Blunt  has  an  In- 
terest under  her  Will,  the  Plaintiffs  can  affect  that 
Interest  which  he  so  has.  Now  it  strikes  me  that 
any  Interest  which  Sir  C.  B.  Blunt  might  acquire  in  the 
Estate  which  he  professed  to  convey  by  the  Deed  of 
1802,  would  be  operated  upon  by  the  Covenant  for 
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further  Assurance,  in  that  Deed ;  and,  therefore,  in- 
asmuch as  the  Contingent  Remainder  was  destroyed, 
and,  in  lieu  of  it,  he  received  a  different  Interest  in 
the  Land,  he  is  bound,  in  Equity,  to  make  good  his 
Covenant. 


*  But  I  do  not  place  much  reliance  upon  the  Covenant 
for  further  Assurance;  because  I  take  the  Law  to  be 
this ;  that  if  a  Person  has  conveyed  a  defective  Title, 
and  he,  afterwards,  acquires  a  good  Title,  this  Court 
will  make  that  good  Title  available  to  make  the  Con- 
veyance effectual. 


The  distinction  between  the  Cases  cited  and  the 
present  Case,  appears  to  be  this ;  that,  in  the  formerf 
the  Parties  who  made  a  Conveyance  for  a  valuable  con- 
sideration, had  a  defective  Title,  and  were  supposed  to 
have  a  good  one,  and  that  that  Title,  originally  defec- 
tive, was,  either  wholly  or  partly,  made  void  by  some 
subsequent  circumstances.  But,  in  the  present  Case, 
Sir  C.B.  Blunt  actually  had  the  Title  that  he  professed 
to  have,  and  conveyed  what  he  had  and  professed  to 
have,  namely,  a  Contingent  Remainder.  But  then  it 
turns  out  that,  by  the  act  of  his  Mother,  the  Contin- 
gent Remainder  was  destroyed,  and  by  her  act  he  re- 
acquires an  Interest  in  the  Estate.  I  cannot  however 
think  that  the  circumstance  of  the  Party  conveying 
what  he  really  had,  can  make  any  substantial  difference 
as  to  the  relief  to  be  afforded,  in  this  Court,  to  the 
Grantee.  It  appears  to  me,  therefore,  that,  to  the 
extent  in  which  Sir  C.  B.  Blunt  has  an  Interest  under 
the  Will  of  Mrs.  Blunt,  it  ought  to  be  made  available 
to  the  satisfaction  of  the  Debt  of  the  PlaintiA* 
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The  Defendants,  Bewley  and  Waller,  are  brought 
before  the  Court  as  the  Depositaries  of  the  Legal  Estate; 
with  them  the  Plaintiff  has  no  Contract ;  and  he  must 
pay  their  Costs.  As  regards  Mr.  W.  O.  Blunt,  he  has 
no  Interest  in  the  subject,  and  the  Bill  must  be  dis- 
missed, as  i^nst  him,  with  Costs.  The  Decree  will 
go  on  to  direct  the  Costs  to  be  subsequently  paid  out 
of  the  Fund. 
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**  This  Court  doth  declare  that  the  Plaintiff  are  en- 
titled to  the  Interest  of  the  Defendant  Sir  C.  B.  Blunt, 
in  the  two  equal  Third  Parts  and  Shares  of  the  yearly 
produce  of  the  Manor,  Lands,  Hereditaments  and  Pre- 
mises in  the  Pleadings  of  this  Cause  mentioned,  and 
deTiaed  to  the  Defendants  B,  Bewley  and  J.  C.  Waller, 
by  the  Will  of  Mary  Blunt  deceased,  bearing  date  the 
8th  of  March  1820,  and  that  the  said  Defendants 
B.  Bewley  and  J.  C.  Waller  are  Trustees  thereof  for  the 
benefit  of  the  Plaintiffs :  And  this  Court  doth  order 
and  decree  that  it  be  referred,  to  one  of  the  Masters 
of,  8u^.,  to  take  an  account  of  what  is  due,  to  the 
Plainiifis,  from  the  said  Sir  C.  B.  Blunt  in  respect  of 
toy  Monies  lent  and  advanced,  to  him,  by  the  Plaintiffs, 
aad  secored  by  the  Indentures  of  the  29th  and  30th 
days  of  December  1802,  in  the  Pleadings  mentioned: 
And  it  is  ordered  that  it  be  referred,  to  the  said  Master, 
alio  to  take  an  account  of  the  yearly  produce  of  the 
Manor,  Lands,  See.  which  have  been  received,  by  the 
said  Defendants,  or  any  Person  or  Persons,  &c.  since 
the  death  of  the  said  Testatrix  Mary  Blunt,  and  of  their 
application  thereof:  And  it  is  ordered  that  the  said 
Master  do  inquire  and  state,  to  the  Court,  whether  there 
were  any  and  what  Debts  due,  from  the  said  Testatrix 
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1839.  Mary  Blunt,  at  the  time  of  her  deaths  and  whether  the 

same  or  any  part  of  the  Testamentary  or  Funeral  Ex- 
penses of  the  said  Testatrix  remain  unpaid ;  and,  for 
that  purposei  the  said  Master  is  to  be  at  liberty  to 
cause  Advertisements  to  be  published,  &c. :  And  it  is 
ordered  that  the  said  Master  do  ascertain  and  state  to 
the  Courts  what  part  or  share  of  the  Rents  of  the  said 
Manor,  Lands,  &c.  so  received  by  the  said  Defendants, 
belongs  to  the  Plaintiffs  in  respect  of  the  Interest  of 
the  said  Defendant  Sir  C.  B.  Blunt  therein  :  And  it  is 
ordered  that  it  be  referred  to  the  said  Master  to  tax 
^the  Defendants  their  Costs  of  this  Suit,  the  Costs  of 
the  said  Defendants  B.  Bewley  and  J.  C.  Waller,  as  be- 
tween Solicitor  and  Client :  And  it  is  ordered  that  the 
Plaintifis  do  pay,  to  the  said  Defendants,  what  shall 
be  taxed  for  their  Costs,  and,  upon  payment  of  the 
Costs  of  the  said  Defendant  W.  O.  Blunt,  it  is  ordered 
that  the  Plaintiff's  Bill  do  stand  dismissed,  out  of  this 
Courty  as  against  him  i  And  this  Court  doth  declare 
that  the  Plaintiffs  are  entitled  to  be  reimbursed,  what 
they  shall  pay  for  the  Costs  of  the  said  Defendants, 
out  of  the  Monies  to  be  coming  and  payable,  to  them,  by 
the  Defendants  B.  Bewley  and  J.  C.  Waller,  in  respect 
of  the  interest  of  the  said  Defendant  Sir  C.  B.  Bhmt 
under  the  Will  of  the  said  Mary  Blunt  as  aforesaid : 
.And  for  the  better  taking  of  the  said  Accounts/'  &c— 
.fieg.  Ldb.  B.  i8ag,/o/«  2468. 
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MONKHOUSE  v.  MONKHOUSE.  18^9: 

23d  St  84th  July, 

Thomas  ATKINSON  by  his  win,  dated  the  29th  wuiT' 

of  May  1790)  disposed  of  the  residue  of  his  Personal     Construction. 
Estate  as  follows :  iUmoteneM. 


Bequest  to 
**  Respecting  all  my  Half  Share  and  Interest  in  the  ^-  ^-  f"^""  L'^«» 
coDCerD  of  the  Sirhowy  Works,  and  the  Profits  arisingy  ^jg  ^\^est  Son 
or  that  may  arise  therefrom,  as  well  as  of  all  my  other  for  Life,  and  to 
Property  of  what  nature  or  kind  soever,  not  herein-  ^'"^h" eldS"^ 
before  or  hereinafter  disposed  of,  I  give  to  my  Executors  Son  of  J.  A. 

hereinafter  named ;  and  it  is  my  will  that  my  Exe-  ^^  *^'*  Posterity 

^         J.  n         x>  £»•  f  T>r    1  for  ever.     But 

dUors  dispose  of  my  Property  at  Sirhowy  Works,  as  j^  ^^^  ^f  ^^e 

well  as  my  Property  elsewhere,  and  that  the  amount  death  or  want 
thereof  be  placed  in  the  Funds,  or  on  Freehold  Se-  ^^  J^^a  Brmhlr 
curity  ;  respecting  the  Interest  arising  therefrom,  it  is  of  J.  A.)  and 
my  villi  that  bne  third  part  thereof  be  paid,  to  my  ^^  Descendants 
Brother  WiUiam,  during  his  natural  life^  and,  after  his  ^joned  from  one 
demise,  to  his  Wife  Jane,  during  her  natural  life,  if  she  generation  to 
survives  him  and  continues  unmarried  ;  and,  as  to  one  j°^  g^  rvivTd '^' 
other  third  part  of  the  Interest  arising  therefrom,  I  give  the  Testator  and 

the  same  to  my  Sister,  Mary  Undtyw,  during  her  natural  ^^^^  ^  Bachelor : 

,       ,       ,,     ,       ,„>.».       T.    7         ri^  Held  that  the 

liie^  and  to  her  Husband  Wtlham  lAnaow,  if  he  survives  Bequest  over  to 

ker  and  keeps  again  unmarried,  during  his  natural  life ;  M.  and  his 
tody  as  to  the  remaining  third  part  of  the  Interest  aris-  ^^^^^"i/for 
ing  therefrom,  I  give  the  same  to  my  Sister,  Dorothy  remoteness. 
Wiisonf  during  her  natural  life.     And,  when  the  right 
of  the  Parties  before  named,  shall  expire,  by   their 
deaths  or  second  marriages,  then  I  give  the  Interest 
of  my  Property  to  John  Atkinson,  Son  of  the  Rev. 
Mtathew  Mankhouse  and  my  Niece  Bridget,  during  his 
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natural  life^  and,  after  his  death,  to  his  eldest  Son 
lawfully  begotten,  during  his  natural  life,  and  to  remain 
entailed  on  the  eldest  Son  descended  from  the  same 
John  Atkinson  and  his  Posterity,  from  one  generation 
to  another,  for  ever.  But,  in  case  of  death  or  want  of 
Issue  from  the  said  John  Atkinson^  I  give  the  Interest 
of  the  Property  aforesaid,  to  the  second  Son  of  Matthew 
Monkhouse  and  ray  Niece  Bridget,  and  to  his  Descend- 
ants as  above  mentioned,  from  one  generation  to 
another,  for  ever.  And,  in  case  of  his  death  or  want 
of  Issue,  to  the  third  Son,  or,  if  no  Son,  to  a  Daughter 
(she  taking  the  name  of  Atkinson)  and  to  her  Des- 
cendants in  manner  before  mentioned.'' 


The  Testator  died  in  December  1791^  and  left  all 
the  Persons  in  his  Will  named,  him  surviving.  Wittiam 
Atkinson,  Mary  Lindow,  and  Dorothy  Wilson,  were  his 
next  of  kin.  Matthew  Monk/u)use  and  Bridget  his 
Wife  had  three  Children  born  at  the  date  of  the  Will, 
namely,  John  Atkinson  Monkhouse,  Matthew  Monkhouse, 
and  William  Jackson  Monkhouse,  and  five  Children  bom 
after  the  date  of  the  Will. 


Matthew  Monkhouse,  the  Father,  died  in  December 
1822,  leaving  the  Plaintiflf  Bri^et  Monkhouse  his 
Widow  and  Executrix ;  and  she  had  also  become  the 
Personal  Representative  of  William  Atkinson  and  of 
the  Testator.  By  an  Indenture,  dated  the  10th  of 
October  1810,  John  Atkinson  Monkhouse  assigned  to 
his  Father,  Matthew  Monkhouse,  all  his  Property  and 
Interest  under  the  Testator's  Will.  J.  A.  Monkhouse 
died  in  May  1814,  intestate,  and  without  having  been 
married.  He  left  his  Father  his  sole  next  of  kin,  and 
Matthew  Monkhouse,  his  eldest  Brother,  William  Jackson 
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Monkhouse,  his  second  Brother^  and  two  other  Brothers 
and  three  Sisters  surviving  him.  At  the  time  when 
the  Bill  was  filed  Matthew  Monkhouse,  the  younger, 
was  married,  but  had  not  had  a  child ;  William  Jackson 
Monkhouse  also  was  married,  and  had  three  children, 
the  eldest  of  whom,  WilUam  Monkhouse,  an  infant,  was 
one  of  the  Defendants  in  the  Cause.  In  March  1820, 
Matthew  Monkhouse  the  Son,  became  Bankrupt,  and, 
by  an  Indenture,  dated  the  2d  of  January  1824,  William 
Jackson  Monkhouse,  who  was  the  Assignee  under  the 
Commission,  assigned,  to  the  Plaintiff,  Bridget  Monk^^ 
hntse,  all  the  Bankrupt's  interest  under  the  Will  of  the 
Testator. 


1829. 

Monkhouse 

mon&uousx* 


The  Bill  was  filed,  by  Bridget  Monkhouse,  against 
Matthew  Monkhouse,  the  younger,  William  Jackson 
Monkhouse,  William  Monkhouse,  and  James  Leman  who 
was  the  Administrator  of  the  Testator's  two  Sisters. 
It  alleged  that  the  Plaintiff  was  in  possession,  as  the 
Personal  Representative  of  the  Testator,  of  3,200/., 
being  the  value  of  the  Testator's  Residuary  Personal 
Estate,  which  she  ivas  desirous  of  applying  according 
to  the  Will.  The  Bill  charged  that  the  whole  of  the 
Interest,  of  the  Defendant  Matthew  Monkhouse  and  his 
Assignee,  in  the  3,200  /,  was  vested,  in  the  Plaintiff, 
under  the  Indenture  of  the  2d  of  January  1824:  That 
the  Defendant  William  Jackson  Monkhouse  contended 
that,  in  the  event  of  the  Defendant  Matthew  Monkhouse 
never  having  Issue,  or  all  such  Issue  dying  in  his  life- 
time, he,  William  Jackson  Monkhouse,  would  become 
absolutely  entitled  to  the  3,200  /.  under  the  Testator's 
Will,  on  the  death  of  Matthew  Monkhouse :  That  it  was 
contended,  on  the  behalf  of  the  infant  Defendant 
William  Monkhouse,  that  W.  J.  Monkhouse  having  been 
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born  before,  or  at  the  Time  of  the  Testator  making  his 
Will,  W.  /.  Monkhouse  would  not,  in  the  event  last  men- 
tioned, be  entitled  to  more  than  a  Life  Interest  in  the 
3,80o  /,  and  that  the  In&nt  Defendant,  in  the  event  of 
his  surviving  his  Father,  would  become  absolutely  en- 
titled thereto :  That  it  was  contended,  on  behalf  of  the 
next  of  Kin  of  the  Testator  at  the  time  of  his  deaths 
that  the  Limitations  or  Bequests  over  to  the  second 
and  third  Sons  of  Matthew  Monkhouse  the  Father  and 
their  Issue,  were  too  remote  and  void,  being  after  an 
indefinite  fiiilure  of  Issue  of  John  Atldmon  MofMunue, 
and  that  the  Testator  died  intestate  as  to  the  residue 
of  the  Premises,  after  the  Life  Interest  given  to  John 
Atkinson  Monkhouse,  and  that  the  Legal  Personal  Re- 
presentatives of  the  Brother  and  Sisters  of  the  Testator 
mentioned  in  his  Will,  who  survived  him,  and  were  bis 
sole  next  of  Kin  at  the  time  of  his  death,  were  entitled 
to  the  3,900  /,  and,  in  which  event,  the  Plaintiff,  as 
the  Legal  Personal  Representative  of  Wiltimn  Atkinsonp 
would  be  entitled  to  one  third  port  of  the  3,aoo/. 
Whereas  the  Plaintiff  charged  that  she  Was  the  Legal 
Personal  Representative  of  Matthew  Monkhouse  the 
Father,  and,  as  such,  that  she  was  entitled  to  whatever 
Interest  John  Atkinson  Monkhouse  was  entided  to  in  the 
Premises,  and  that  she  was  the  Purchaser,  for  a  valu- 
able consideration,  of  all  die  interest  of  Mattltew  Momk^ 
house,  the  Son,  and  she  submitted  that,  in  the  events 
which  had  taken  place,  she,  in  right  of  Matthew  Motdo^ 
house  the  Son,  had  become  absolutely  entitled  to  the 
whole  of  the  Premises,  or  that,  in  the  event  of  his 
having  any  legal  Issue  bom,  she  would,  according  to 
the  true  construction  of  the  Will,  become  absolutely 
entitled  thereto  in  right  of  Matthew  Monkhouse  the  Son, 
under  the  Indenture  of  the  2d  of  January  1824.    The 
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Bill  prayed  that  the  Trusts  of  the  Will  might  be  carried 
into  execution,  and  that  the  Rights  and  Interests  of  all 
the  Parties  entitled  under  the  aamey  or  as  the  Legal 
Personal  Representatives  of  the  next  of  Kin  of  the 
Testator  at  the  time  of  his  death,  might  be  ascertained 
and  declared.  And  that  the  3,too/.  might  be  paid  to 
or  be  secured  for  the  benefit  of  the  Parties  entitled 
thereto. 
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The  Defendant  Matthew  Monkhouse,  by  his  Answer, 
submitted  that,  inasmuch  as  John  Atkinson  Monkhouse 
never  had  any  Child,  the  Limitation  over  contained  in 
the  Will  took  effect,  and  that  he  became  entitled,  under 
the  Will,  to  an  absolute  Estate,  or,  at  all  events,  to  an 
Estate,  for  his  Life,  with  Remainder  to  his  eldest  Son 
in  Tail,  in  the  Property  in  question ;  and  that,  never 
having  (for  the  reasons  stated  in  his  Answer)  duly 
assigned  his  Interest  under  the  Will,  and  his  Debts 
having  been  long  since  paid,  he  was  entitled  to  the 
enjoyment  of  such  Interest  as,  in  the  opinion  of  the 
Court,  he  might  be  entitled  to.  The  other  Defendants 
made  such  claims  as  were  alleged  in  the  Bill. 

Mr.  C.  Bomilfy,  for  the  Plaintiff,  contended  that  the 
gift  to  John  Atkinson  Monkhouse  would  have  given  him 
an  Estate  Tail  in  a  Real  Estate,  and  consequently  that 
he  took  an  absolute  interest  in  the  Property  in 
question. 

Mr.  Home  and  Mr.  PhilUmore,  for  the  Defendant 
Matthew  Monkhouse  :'~^ 

John  Atkinson  Monkhouse  took  a  Life  Interest  only 
under  the  Will;  and  the  Limitation  over  to  Matthew 
Monkhouse f  the  second  Son,  is  good,  for  it  ceases  to 
take  effect  in  case  of  the  death,  or  want  of  Issue  of 
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John  Atkinson  Monkhouse,  consequently  the  Limitation 
to  Matthew f  took  effect  on  the  death  of  John  Atkinson ; 
Monkhouse    ^^  Matthew  took  as  a  substitute  for  the  Child  of  John 

Atkitison,  who  would  have  taken  if  there  had  been  one. 
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(The  Vke-ChanceUor : — Supposing  the  Limitation  over 
to  Matthew  to  be  good,  what  Estate  would  he  take?) 

Matthew  would  take  the  absolute  Interest ;  for  the 
Limitation  to  him  would  have  given  him  an  Estate  Tail 
in  a  Real  Estate.  The  Gift  to  Johti  Atkinson  is  re- 
stricted to  his  life  ;  but  the  Gift  to  Matthew  is  to  him 
and  his  Descendants  for  ever. 

(The  Vice-Chancellor: — How  could  Matthew  take  an 
absolute  Interest,  if  John  Atkinson  did  not?  It  is  a 
Gift  to  Matthew  and  his  Descendants  as  above  menr 
tioned.     Does  not  that  mean  eodem  modo?) 

Mr.  William  Brougham,  for  the  Defendant  William 
Jackson  Monkhouse : 

I  claim  an  absolute  Interest  in  the  Property,  subject 
to  Matthew^s  Life  Estate.  The  word  ''or''  must  be 
construed  ^'  and'' :  and  the  Will  must  be  read  as  if  the 
Testator  had  given  the  Property  to  John  Atkinson,  for 
life,  and,  after  his  death,  to  his  eldest  Son  and  his 
Issue,  but  if  he  should  die  without  Issue,  then  to  Mat^ 
thew,  for  his  Life,  with  Remainder  to  his  eldest  Son  in 
Tail.  The  words  ''  Descendants  as  above  mentioned'* 
connect  the  second  Bequest  with  the  first.  The  Gift 
over  in  case  of  want  of  Issue  of  the  Tenant  for  Life, 
does  not  mean  a  general  failure  of  Issue ;  Ban^ld 
y.Popham{a)'j  Blackbomv,Edgley{b).  Matthew  there- 
fore  takes  for  Life,  with  Remainder  to  his  eldest  Son  in 

(fl)  I  P.W.54.  (6)  1  P.W.Goo. 
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Tail ;  but,  when  we  come  to  the  third  Son,  the  residue 

is  left  to  him,  absolutely.    Therefore  William  Jackson 

Monkhouse  takes  the  absolute  Interest,  subject  to  the     Mo^khousb 

Life  Interest  in  Matthew  and  the  contingency  of  the 

Property  vesting  in  his  Son. 

Mr.  Koe  for  the  Defendant  William  Monkhouse,  said 
that  the  Sons  of  the  Testator's  Niece  took,  successively. 
Life  Estates  only ;  and  that,  after  the  death  of  William 
Jackson  Monkhouse,  the  Property  would  vest,  abso- 
lutely, in  his  Son. 

(The  Vice-Chancellor : — ^There  is  no  Gift,  either  ex- 
pressly or  by  reference,  to  the  Children  of  the  third 
Son.) 

Mr.  Bagshawe,  for  the  Defendant  James  Leman : 

All  the  Limitations  subsequent  to  those  to  John 
Atkinson  and  his  Children  are  void,  as  being  too  remote. 
If  Jo&Ji  Atkinson  had  left  two  Sons,  and  the  eldest  had 
died  vntbout  Issue,  the  second  Son  could  have  taken 
no  Interest.  The  words  ''  for  want  of  Issue,''  mean 
a  fiadlure  of  Issue  of  all  the  Descendants  of  the  first 
taker;  consequently,  the  next  of  Kin  of  the  Testator 
at  his  death  became  absolutely  entitled,  subject  to  the 
Life  Estate  oiJohn  Atkinson  Monkhouse. 

The  Vice-chancellor: — ^I  should  like  to  pause  before 
I  give  an  opinion  upon  the  Bequests  in  this  Will. 
With  respect  to  the  Assignment  to  the  Plaintiff,,  there 
is  no  question  upon  it. 

The  Vice-Chancellor  : — 

In  this  Case  the  question  turns  on  a  Bequest  in  the 
Will  of  Thomas  Atkinson  [His  Honor  here  read  the 
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iSsg.  Will].    The  fijrst  question  is,  what  Pei^on  was  intended 

*        ""     "^     to  take  after  the  death  of  John  Atkinson  Mmkhouse. 

MOVKHOUSB 

. .  The  Testator  has,  in  express  terms,  siven  the  Pro- 

MOVK  HOUSE*  '^  ^ 

perty,  after  the  death  of  the  Father,  to  his  eldest  Son 
during  his  life,  and  to  remain  entailed  on  the  eldest 
Son  descended  from  the  same  John  Atkinson^  and  his 
Posterity,  from  one  generation  to  another  for  ever. 
Now,  inasmuch  as  John  A.Monkhouit  had  no  eldest 
Son  at  the  death  of  the  Testator,  those  words  must  be 
construed  so  as  to  make  the  Sons  Tenants  in  Tail  in 
Remainder  expectant  upon  the  decease  of  their  Father. 
The  Testator  has  not  spoken  of  any  Son  except  the 
eldest;  but  it  appears  that  he  meant  all  the  Sons  of 
John  Atkinson  Monkhoiue  to  take :  for,  in  the  bequest 
to  Matthew,  his  expression  is,  '^  and  to  his  Descendants, 
as  above  mentioned  r**  and  therefore,  though  he  has 
^  not  mentioned  the  general  Descendants  of  John  Atkinson, 
it  must  be  taken  as  if  he  had  given  the  Property  to 
John  Atkinson,  for  life,  with  Remainder  to  his  first  and 
other  Sons  in  Tail*  And,  as  there  is  no  gift  over,  ex- 
cept in  the  event  of  the  general  failure  of  Issue  of  the 
Sons  of  J.  Atkinson  Monkhouse,  the  Bequests  over  are 
void  for  remoteness.  The  expressioa  **  in  case  of  death 
or  want  of  Issue,"  must  be  construed ''  in  case  of  death 
and  want  of  Issue.*'  The  consequence  is  that,  subject 
to  the  Life  Estate  of  John  Atkinson  Monkhouse,  the  Tes- 
tator's Property  must  be  considered  to  have  been  un- 
disposed of,  and  it  now  belongs  to  the  Testator's  next 
of  Kin. 
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WAGNER  V.  MEARS. 

1809': 
1  HE  Plaintiffs  sued,  in  forma  pauperis,  as  two  of  the      ^^Sta  JMly> 
residuary  Legatees  under  a  Will  of  Arm  Jones,  deceased.         Pauper. 

dated  in  January  1820,  and  of  which  the  Defendant  

Samuel  Newberry  was  appointed  the  Executor.    The  *|fl-g  ^ho'halT"" 
Testatrix  made  another  Will  dated  in  November  1821,  been  guilty  of 
by  which  she  revoked  all  former  Wills,  and  appointed  vexatious  con- 

■  -rv     /•        1  -nil-  1        r»  m  •■    QUCt  ID  thC  Suit« 

the  Defendants  Elliott  and  Stevens  Trustees,  and  ordered  to  be 
Susannah  Norton  and  the  Defendant  Sarah  Mears  Exe-  dispaupered, 
cutrixes.  In  December  1821  the  Testatrix  died.  In 
January  i8s9  Susannah  Norton  and  Sarah  Mears  proved 
the  second  Will  in  the  Prerogative  Court  of  Canterbury ^ 
In  1825  Susannah  Norton  died,  having  appointed  the 
Defendants  Elliott,  Prior  and  Russell  her  Executors. 

The  Bill,  which  was  filed  in  April  1827,  alleged  that 
the  first  Will  had  not  been  proved,  because  Susannah 
Norton  and  Sarah  Mears  obtained  possession  of  it,  and 
refused  to  produce  it,  and  Samuel  Newberry  had  de- 
clined to  enforce  the  production  thereof,  or  to  take 
steps  to  obtain  the  probate  thereof,  until  lately :  That 
the  Phdntiffs  always  intended  to  dispute  the  validity 
of  the  second  Will,  but  were  prevented  from  so  doing 
by  their  poverty ;  but  that  a  Suit  had  been  lately  in- 
stituted, in  the  Prerogative  Court,  for  the  purpose  of 
having  the  Probate  of  the  second  Will  revoked,  and  to 
obtain  Probate  of  the  first  Will :  and  that  such  Suit 
was  still  pending.  The  Bill  then  contained  various 
charges  of  fraud  practised  on  the  Testatrix  in  obtaining 
the  second  Will,  and  prayed  that  her  Personal  Estate 
might  be  distributed  according  to  the  Trusts  of  the 
first  Will ;  that  the   Executors  and  Trustees  of  the 
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second  Will  might  transfer  and  pay  into  Court  the  Slock 
and  Cash  in  their  names,  or  possession,  belonging  to 
the  Testatrix's  Estate,  and  that  they  might  be  restrained 
from  making  any  other  disposition  thereof. 

The  Defendants  by  their  Answers  denied  all  the 
allegations  of  Fraud  made  by  the  Bill. 

The  SoUcttor-Gefieral  and  Mr.  R.  Raupell,  for  the 
Defendants  Mr.  and  Mrs.  Mears^  now  moved  that  all 
proceedings  in  the  Suit  might  be  stayed,  or  that  the 
Plaintiffs  might  be  dispaupered  by  reason  of  their 
vexatious  conduct  in  the  Suit. 

It  appeared,  by  an  Affidavit  made  in  support  of  the 
Motion,  that,  after  the  Answers  were  put  in,  the 
Plaintiffs  had,  at  different  times,  served  the  Defendants 
with  six  Notices  of  Motions  for  an  Injunction  to  re- 
strain the  Transfer  of  a  Sum  of  Stock,  part  of  the 
Testatrix's  Assets,  and  that  the  Dividends  received 
thereon  might  be  paid  into  Court ;  and  that  all  these 
Notices  were  abandoned  or  countermanded  except  in 
one  instance,  when  the  Motion  was  refused  with  Costs : 
and  that  the  Suit  in  the  Prerogative  Court  was  heard 
on  the  i8th  of  June  1829,  when  the  second  Will  was 
established,  and  the  Plaintiff  Elizabeth  Wagner  was 
condemned  in  Costs,  and  Probate  of  that  Will  was 
afterwards  delivered  out  to  the  Defendant  Sarah  Mean. 
The  Affidavit  ftirther  stated  that  the  Deponents  believed 
that  all  the  proceedings  therein  mentioned  had  been 
taken,  by  the  Plaintiffs  and  their  Solicitor,  in  concert 
together,  for  the  purpose  of  harassing  the  Defendants, 
and  putting  them  to  expense. 

The  Vice-Chancellor  directed  that  the  Order,  by 
which  the  Plaintiffs  had  been  admitted  to  sue  tn  formd 
pauperis,  should  be  discharged. 
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JEUDWINE  V.  AGATE.  1829: 

28th  and  30th 

"D                                                                                                        July- 
UY  Indentures  of  Lease   and    Release,    dated    the     *^ ^ ' 

3d  and  4th  of  February  1772,  being  the  Settlement  on  Bond. 

the  Marriage  of  Thomas  Jeudwine  with  Penelope  Pake,      ^ctidit"^ 

a  Freehold  Estate  at  linchampstead  was  settled  to  the  

separate  use  of  Penelope  Pake,  during  the  joint  lives  of     ^^a^\a^ 
her  and  Thomas  Jeudwinej  and,  in  case  she  should  die  entitled  to  be 
in  his  lifetime,  and  there  should  be  Issue  of  the  Mar-  P*i<l  out  of  the 
riage  living  at  her  decease,  to  Thomas  Jeudwine,   for  ceased  Obligor" 
fife,  and,  after  the  decease  of  the  Survivor,  to  the  use  a  Sum  exceeding 
of  all  the  Children  of  the  Marriage  as  Tenants,  in  JJ^  J^°Jy  ^^ 
Common  in  Tail,  with  Cross  Remainders  between  them 
in  Tail,  with  Remainder  as    Penelope    Pake  should 
appoint,  with  Remainder  to  her  in  Fee. 

By  an  Indenture  of  the  4th  of  February  1772,  one 
undivided  Moiety  of  certain  Leasehold  Hereditaments, 
was,  in  consideration  of  the  intended  Marriage^  assigned 
to  Trustees,  in  Trust  for  Penelope  Pake,  for  life,  and 
in  case  Thomas  Jeudwine  should  survive  her,  and  there 
should  be  Issue  of  the  Marriage  then  living,  in  Trust 
for  Thomas  Jeudwine,  for  life,  and,  after  the  Survivor's 
decease,  in  Trust  for  all  the  Children  of  the  Marriage 
then  living,  as  Tenants  in  Common. 

The  Marriage  was  afterwards  solemnized ;  and  there 
was  issue  of  it  three  Children,  namely,  T.  G.  Jeudwine, 
and  the  Plaintiffs,  Mary  Penelope  Jeudwine  and  Anne 
Jeudwine.  During  the  minority  of  the  Plaintiffs, 
Mr.  and  Mrs.  Jeudwine  sold  and  assigned  the  undi- 
vided Moiety  of  the  Leaseholds,  foe  1,600/.,  which 
Vol.  III.  K 
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was  laid  out  in  the  purchase  of  2,424 1,  ^s,  lod.  Consols, 
in  the  names  of  Trustees,  upon  the  same  Trusts  as  were 
declared,  of  the  moiety  of  the  Leaseholds,  by  the  In- 
denture of  Assignment  of  the  4th  of  February  1772; 
and  the  Plaintiflfs,  on  attaining  twenty-one,  confirmed 
the  Sale. 


T.  G.  Jeudwine  died  a  Bachelor,  and  intestate,  in  his 
Mother*8  lifetime.  She  died  in  February  1810,  leaving 
her  Husband,  and  the  Plaintiffs  her  only  issue  and 
Co-heirs  her  surviving.  She  did  not  make  any  Appoint- 
ment under  the  Power  reserved  to  her  by  the  Release 
of  February  1772;  and,  consequently,  the  Plaintiffs 
became  entitled,  subject  to  their  Father's  Life-estatej 
to  the  Freehold  Estate,  and  Bank  Annuities. 


In  the  year  1813,  Thomas  Jeudwine  proposed,  to  the 
Plaintiffs,  to  relinquish  in  their  favour,  his  Life-estate 
and  all  his  interest  in  the  Freeholds  and  Bank  Annui- 
ties, and  that  the  Freeholds  should  be  conveyed,  to 
Trustees,  in  Trust  to  sell,  and  to  invest  the  Proceeds 
upon  Government  or  Real  Securities,  in  the  names  of 
the  Plaintiffs  and  the  Trustees,  in  Trust  for  the  benefit 
of  the  Plaintiffs  and  their  Children,  with  such  contin- 
gent Reversionary  Interest  to  Thomas  Jeudwine,  as  after 
mentioned ;  and  he  further  proposed  to  make  up  the 
Income  of  the  Freeholds  and  Bank  Annuities  to  such 
amount  as  that  each  of  the  Plaintiffs  should  receive, 
during  their  lives,  the  clear,  annual  sum  of  200/,  pro- 
vided the  Plaintiffs  should  concur  in  the  proposed 
Settlement,  and  thereby  abridge  their  interests  in  the 
Freeholds  and  Bank  Annuities,  and  give,  to  Thoma$ 
Jeudwine,  a  Reversionary  Interest  therein.  The  Plaintifib 
acceded  to  this  proposal ;  and  thereupon,  by  Indentuiea 
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of  Letse  and  Release,  of  the  14th  and  15th  of  January 
1613,  after  reciting  the  Indentures  of  Lease  and  Release 
of  February  1772,  and,  that  Thomas  Jeudwine  had  Jevdwihe 
become  seised,  for  his  life,  in  possession,  and  that  the 
Plaintiffi  had  become  seised,  as  Tenants  in  Common  in 
IWI9  in  Remainder,  with  the  immediate  Reversion  in 
Fee  expectant  thereon,  of  the  Hereditaments  comprised 
in  those  Indentures^  and  that  T.  Jeudwine  and  the 
Fhintiffs  had  mutually  agreed  to  convey  those  Heredi- 
tameiits  to  B^mghey  Burgess  and  Thomas  Hollotoay,  in 
Fee^  ID  Trust  to  sell,  and  apply  the  Monies  arising  from 
the  Sale,  and  the  Rents  and  Profits  thereof,  in  the  mean 
Iwie,  QpOB  tiie  Trusts  declared  by  the  Indenture  next 
hereafter  mentioned ;  T%omas  Jeudwine  and  the  Plain- 
tifis,  in  consideration  of  the  Agreement,  and  for  other 
good  causes  aad  considerations,  conveyed  the  Freehold 
Prenises  to  Burgess  and  Holloway  upon  Trust  to  sell 
the  same.  By  an  Indenture  of  the  15th  of  January 
1813,  and  made  between  Thomas  Jeudwine^  of  the  first 
part,  the  Plaintiffs,  of  the  second  part,  and  Burgess  and 
IhB&wety  of  the  third  part ;  after  reciting  that  T.  Jeud^ 
wime,  in  consideration  of  his  natural  love  and  affection 
for  the  Plaintiffit,  and  in  order  to  make  an  immediate 
Ptovision  for  their  support  and  benefit,  had  agreed  to 
refiaqvrish,  to  them,  all  his  Estate  and  Interest,  as  well 
in  the  Freehold  Premises,  as  in  the  Bank  Annuities, 
sad  that,  thereupon,  it  was  agreed  between  them  that 
the  Freehold  Premises  should  be  conveyed  to  Burgess 
and  HdUomay/iii  Trust  to  sell,  and  to  place  out  the 
Monies  arising  therefrom,  upon  the  Trusts  after  declared, 
and  that  it  was,  at  the  same  time,  agreed,  between 
T.  Jeudwine  2tni  the  Plaintiffs,  that  the  Bank  Annuities 
should  be  transferred,  into  the  joint  names  of  the 
Phtintiffs  and  of  Burgees  and  Holloway,  upon  the  like 
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Trusts:  it  was  declared  that  Burgess  and  Holhwaj^ 
should,  after  paying  the  Expenses  of  the  Sale  of  the 
Freehold  Premises,  invest,  the  surplus  Monies  to  arise 
from-the  Sale  thereof,  on  Government  or  Real  Securities^ 
in  their  own  names  and  the  names  of  the  Plaintiffs^ 
and  that  they  and  the  Plaintiffs  should  stand  possessed 
of  such  Securities,  and  of  the  2^.24/.  45.  lod.  Consols^ 
upon  Trusty  during  the  life  of  the  Plaintiff  If  nry  Penelope 
Jeudtoine,  to  pay  the  Interest  and  Dividends  of  one 
Moiety  thereof,  as  she,  notwithstanding  any  future 
coverture,  should  appoint,  and,  in  default  of  such  ap- 
pointment, to  her,  for  her  separate  use,  and  after  her 
death,  in  Trust  for  such  of  her  Children  as  she  should 
appoint,  and,  in  default  of  such  appointment,  in  Trust 
for  idl  her  Children  equally,  to  vest  in  Sons  at  twenty- 
one,  and  in  Daughters  at  twenty-one  or  marriage,  and, 
in  case  she  should  have  no  Son  or  Daughter  who  should 
become  entitled  to  a  vested  Interest,  then  in  trust  for 
the  Plaintiff,.  Ann  Jeudtvine  and  her  Children,  in  like 
manner;  and  similar  Trusts  were  declared  as  to  the 
other  Moiety  of  the  Trust-property,  for  the  benefit  of 
the  Plaintiff,  jlnn  Jeudwine  and  her  Children ;  and»  if 
neither  of  the  Plaintiffs  should  have  any  Child  who 
should  become  entitled  to  a  vested  Interest  in  the  Trust- 
property,  then  it  was  declared  that  the  same  should  be 
in  Trust  for  Thomas  Jeudtvine :  and  it  was  further  agreed 
that,  until  the  Freehold  Premises  should  be  sold,  the 
Rents  thereof  should  be  applied  as  the  Dividends  of  th» 
Monies  arising  from  the  Sale  would  have  been  appli- 
cable, if  the  Sale  had  taken  place* 


By  a  Bond  dated  the  27th  of  February  1813,  reciting 
the  Settlement  of  February  1772,  and  that  T.  Jeudwine, 
in  consideration  of  his  natural  love  and  affection  for 
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his  Daughters,  being  desirous  to  relinquish  to  them  his 
life-estate  and  all  his  right  and  interest  in  the  Freehold 
Premises  and  Bank  Annuities,  it  was  proposed  and 
mutually  agreed  between  them  that  the  Freehold  Estate 
should  be  vested  in  Trustees  to  be  sold ;  and  that  the 
same  had,  by  Indentures  of  Lease  and  Release  of  the 
14th  and  15th  days  of  January  then  last,  accordingly 
been  conyeyed  to  Burgess  and  Holloway  upon  Trust  to 
be  sold ;  and  that  it  had  likewise  been  agreed  that  the 
net  Monies  wbich  should  arise  from  such  Sale  should 
be  laid  out,  in  the  joint  names  of  the  Plaintiffs  and  of 
Burgess    and  Holloway^    upon  Government  or   Real 
Securities,  and  that  they  should  stand  possessed  thereof 
and  of  the  2^124/.  4<.  10  d.  Consols,  which  had  then 
been  transferred  to  them,  upon  such  Trusts  for  the 
benefit  of  the  Plaintiffs  and  their  Children,  as,  by  the 
Indenture  of  the  15th  of  January  then  last,  were  de- 
clared thereof,  and  that  Thomas  Jeudivine,  at  the  time 
of  giving  up  his  Life-interest  in  the  settled  Estates  and 
Trust-property,  unto  his  Daughters,  as  aforesaid,  did 
also  propose  and  agree  to  make  up  the  Rents  and 
Dividends  of  the  Freeholds  and  Bank  Annuities  to 
such  an  amount,  yearly,  as  that  each  of  his  Daughters 
should  receive,  during  her  life,  the  clear  annual  Sum 
of  200  f.;  the  condition  of  the  Bond  was  expressed  to 
be  that,  when  and  so  often  as  the  Rents  of  the  Free- 
holds, until  the  Sale  thereof,  and  the  Dividends  of  the 
Stocks  in  which  the  proceeds  of  the  Sale  should  be 
invested,  together  with  the  Dividends  of  the  2,424  /. 
4s.  \od.  Bank  Annuities,  should  not  produce,  to  each 
of  the  Plaintiffs,  the  clear  yearly  Sum  of  200/,  during 
their  respective  lives,  if  T.  Jeudwttie,  his  Heirs,  Exe- 
cutors or  Administrators,  should  pay  the  deficiency. 
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to  Burgess  and  HoUaway,  in  trust  for  the  separate  U8« 
of  the  Plaintiflfs,  then  the  Bond  should  be  void. 


The  Freehold  Estate  was  not  sold :  and  the  Rents 
of  it,  together  with  the  Dividends  of  the  Bank  Annui- 
ties, scarcely  ever  exceeded  170/.  a  year.  T.Jeudwine 
not  having  made  up  the  deficiency,  Burgess  and  Hol^ 
laway,  in  Easter  Term  181 5,  sued  him  upon  the  Bond  ; 
and,  in  Trinity  Term  following,  Judgment  in  the  Action 
was  duly  signed  and  docqueted,  for  2,000  /,  being  the 
Penalty  of  the  Bond.  The  Penalty  was  afterwards 
satisfied  out  of  a  sum  of  Money  which  had  been  paid^ 
into  Court,  in  a  Suit  originally  instituted  by  T,  Jeud- 
toine,  against  one  Alcock,  to  compel  the  specific  per- 
formance of  an  Agreement  which  T.  Jeudunne  had  made 
with  him  for  the  Sale  of  an  Estate  at  EweU :  but  the 
Order  was  expressly  made  without  prejudice  to  any 
further  claim  that  the  Plaintifis  or  their  Trustees  might 
have  on  the  residue  of  7".  Jeudwine*s  Estate,  in  respect 
of  their  Annuities. 


Thomas  Jeudunne  afterwards  died ;  and,  in  Michaelmaa 
Term  i8ig,  the  Bill  in  this  Cause  was  filed,  by  his  two 
Daughters,  on  behalf  of  themselves  and  liis  other  Cre- 
ditors, against  his  Personal  Representative  and  certaio 
Other  Persons,  praying  that  the  Plaiuti0s  might  bo 
declared  to  be  entitled  to  rank  as  Judgment  Creditors 
of  their  late  Father,  for  the  Arrears  of  tlieir  Annuities; 
that  an  adequate  Sum  might  be  set  apart,  out  of  his 
Real  and  Personal  Estates,  for  securing  the  growing 
payments  thereof,  and  that  his  Real  and  Personal  Es- 
tates might  be  applied  in  payment  of  his  Debts*. 
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By  the  Decree  on  the  hearing,  the  Master  was  directed 
to  inquire  what  was  the  consideration  of  the  Bond  on 
which  the  Judgment  in  the  Pleadings  mentioned,  had  Jkxtdwinb 
been  entered  up,  and  what  was  due  thereon.  The 
Master  made  his  Report  on  the  27th  of  June  1827,  and 
thereby  stated  that,  as  to  the  consideration  of  the  Bond, 
no  oUier  Evidence  had  been  laid  before  him  than  the 
Bond  and  the  Indentures  of  the  14th  and  15th  of 
January  1813  and  the  Declaration  of  Trust  of  the  15th 
of  January  1813,  and  that,  therefore,  he  was  unable  to 
state  what  was  the  consideration  of  the  Bond  save  as 
Appeared  by  the  Bond  and  those  Indentures.  The 
Master  found  that  the  Arrears  of  the  Annuities  amounted 
to  573  L  13 «•  10 d.  up  to  the  25th  of  March  then  last: 
and  that  the  PlaintitTs  claimed  to  be  allowed  the  full 
amount  of  those  Arrears,  under  the  Bond ;  but  that 
2,000  /.  had  been  paid  to  them  by  virtue  of  the  Order  in 
the  Suit  instituted  against  Alcock,  whereby  it  was  or- 
dered that  the  said  payment  should  be  without  prejudice 
to  any  further  claim,  of  the  Plaintiffs  or  their  Trustees, 
on  the  residue  of  T.  Jeudtcine^s  Estate,  in  respect  of 
the  Annuities  secured  by  the  Bond,  if  any  such  they 
bad,  or  should  have :  and  the  Master  was  therefore  of 
(^linion  that  nothing  was  due  on  the  Bond. 

Three  Ebcceptions  were  taken,  by  the  Plainti£&,  to 
this  Report :  First,  because  the  Master  ought  to  have 
stated  that  573/.  13  <.  io<?.  was  due  to  the  Plaintiffs 
in  respect  of  the  Bond,  and  that  they  were,  in  respect 
thereof,  entitled,  to  such  further  Sums  and  Payments 
as  mig^t  be  necessary  to  make  up,  from  time  to  time 
theteafter,  such  annual  Sums  of  200  /•  as  mentioned 
in  the  Instruments  referred  to  by  the  Report :  Second, 
because  the  Report  did  not  state  the  Plaintiffs  to  be 
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Creditors  of  Thomas  Jeudwine,  by  specialty,  whereas  it 
ought  to  have  found  them  so  to  be,  in  respect  of  the 
Deeds  and  Bond  mentioned  in  the  Report :  Third,  be- 
cause the  Report  ought  to  have  certified  that  the 
several  thereinmentioned  instruments  executed  by 
T.  Jtudwine,  or  some  of  them,  taken  together,  and,  par- 
ticularly, the  Recitals  therein,  or  in  some  or  one  of 
them,  contained  Evidence,  or  created  a  Contract  by 
specialty,  for  valuable  consideration,  on  the  part  of 
Thomas  Jetidwine,  to  make  up  and  provide,  to  and  for 
the  Plaintiffs,  such  annual  Sums  of  200  /.  as  aforesaid, 
and  that  the  Plaintiffs  were  Specialty  Creditors  of 
T.Jeudwine,  for  573/.  13  s.  lod,  and  for  the  future 
payments,  necessary  to  make  up  such  annual  Sums  of 
200  /,  from  time  to  time. 

The  Soticitor-Generalf  Mr.  KniglU  and  Mr.  Garratt, 
for  the  Plaintiffs : 

In  the  Case  of  a  common  Money  Bond,  interest  is 
not  given  beyond  the  Penalty.  But  that  rule  has  no 
application  to  a  Case  where  there  is  an  Agreement  in- 
dependent of  the  Bond.  It  is  the  established  doctrine 
of  this  Court  that,  where  the  performance  of  an  Agree- 
ment is  secured  by  a  Penalty,  a  Party  cannot  deliver 
himself  from  the  performance  of  the  Agreement  by 
paying  the  Penalty.  Here  the  obligation  is  not  created 
by  the  Bond  simply ;  but  that  instrument  is  accessory 
only  to  the  Contract  of  the  Father  with  his  Children. 
The  transaction  is  fully  recited  in  the  Bond ;  by  which 
it  appears  that  the  Children,  in  consideration  of  the 
Father  making  up  their  incomes  to  200  L  a  year,  had 
reduced  their  interest  in  the  Property  to  which  before 
they  were  absolutely  entitled.  The  transaction  then 
amounts  to  a  Sale  at  a  particular  price.    Where  a  Bond 
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18  given  on  a  Mortgage  or  a  Sale,  it  is  merely  an  acces- 
sory ;  and,  in  the  latter  case,  the  Vendor  has  a  Lien 
on  the  Estate  for  the  Purchase-money.  The  Bond  is 
not  merely  evidence  of  the  Agreement  by  the  Recitals 
it  contains,  but  the  Recitals  amount  to  a  Covenant ; 
Satoun  V.  Houstoun  (a).  The  Plaintiffs  cannot  stand  in 
a  worse  situation  than  a  Vendor  who  has  a  Lien  on  the 
Estate  for  the  Purchase-money.  Here  there  is  a  dis- 
tinct, substantive  Agreement  which  is  not  merged  in 
the  Bond. 


1839. 

Jbudwinb 

Aqatb. 


Mr.  Pepys  and  Mr.  CAtng  for  tlie  Defendant  Sarah 
Agate,  the  Personal  Representative  of  Thomas 
Jeudwine, 

The  Master  has  found  that  the  Bond  is  satisfied ; 
and  it  is  for  the  Plaintiffs  to  make  out  that  a  Bond 
given  for   securing  an  Annuity^    is  not   satisfied  by 
payment  of  the  Penalty.     If  a  Party  takes  a  certain 
Penalty  only,  he  must  take  it  for  better  and  worse.    If 
a  Bond  is  given  for  securing  a  sum  of  Money  with 
Interest,  and  the  penalty  is  not  sufficient  to  pay  the 
arrears    of  Interest,  the  Obligee  can  make  no  further 
demand.      The    Case    of   Mackworth    v.    Thomas  {b) 
decides  this  Case.    The  instruments  by  which  the  ar- 
rangement between  the  Father  and  his  Children  was 
carried  into  effect,  do  not  bind  the  Father  to  give  the 
Children  more  than  the  Property  would  produce.  These 
instmments  do  not  contain  any  recital  of  an  Agreement 
on  the  part  of  the  Father,  to  make  up  the  Income  of  his 
Daughters  to  200/.  a  year.    They  were  executed  a 
month  before  the  Bond. 


(«)  1  Ring.  433. 


(6)  5  Yes.  339. 
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The  Children  cannot  take  both  the  Penalty  and  the 
Annuity.  Their  claim  is  not  presented  to  the  Court  as 
arising  under  a  Contract,  but  as  a  Debt.  They  can  be 
entitled  to  receive  nothing  more,  out  of  the  produce  of 
the  Estate,  than  the  Penalty.  Under  these  exceptions 
the  Plaintiffs  come  in  as  Creditors*  The  question  is, 
debt  or  no  debt.  There  is  no  debt  here ;  for  it  has 
been  paid.  The  exceptions  must,  therefore,  be  oyer- 
ruled ;  for  the  Plaintiffs  can  have  no  claim  to  be  con- 
sidered as  Specialty  Creditors,  the  Bond  having  been 
satisfied;  and  if  they  are  entitled  under  the  Con- 
tract, they  can  claim  only  as  simple-contract  Creditors. 
The  Plainti£b  cannot  claim  as  under  a  Contract, 
without  having  the  judgment  of  the  Court  that  it  ought 
to  be  performed.  The  Bond  in  this  Case  has  no  resem- 
blance to  a  Bond  taken  as  a  collateral  security.  The 
whole  transaction  begins  and  ends  with  the  Bond.  If 
a  Party  has  an  Annuity  secured  by  a  Bond,  can  he  come 
to  this  Court  and  ask  it  to  improve  his  security,  and 
give  him  a  Decree  for  the  specific  performance  of  an 
Agreement  for  the  Annuity  ?  Supposing  that  the  Plain- 
tiffs have  a  right  to  go  out  of  the  Bond,  they  are  not 
Creditors  at  all.  The  settlement  of  the  Property  was 
not  any  part  of  the  consideration  for  the  Bond.  The 
Court  must  consider  the  provision  as  merely  voluntary, 
and  as  arising  from  the  bounty  only  of  the  Father. 


(The  Vtce-Chancellor :— The  Master  finds  the  Pro- 
posal on  the  part  of  the  Father  to  make  up  the  incomes 
of  his  Daughters  to  200  /.  a  year,  as  a  fact). 


The  Master  finds  it  only  on  the  recitals  of  the  Bond. 
Natural  love  and  affection  is  recited  as  the  considera- 
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tkm  for  the  SettleiDent.    The  recitah  negatiTe  the  idea  1829. 

of  the  Daughters  being  Purchasers,  for  they  slate  the  ^*     ■ 

Proposals  and  Agreement  as  being  Toluntary  on  the  ^'xvi'wivx 
part  of  the  Father. 

The  SoUdtof^Generul  in  reply : — It  has  been  said  that 
the  Deeds  do  not  refer  to  the  Bond :  but  the  Master  has 
fomod  the  Deeds  to  be  part  of  the  same  transaction. 
As  the  Father  relinquished  his  Life-interest,  the  Settle- 
ment  appeared,  on  the  face  of  it,  to  be  made  for  raluable 
consideration;  and,  therefore,  it  was  unnecessary  to 
recite  the  Bond.  The  Plaintiffs  have  a  right  against 
the  Representative,  which  they  had  not  against  the 
Testator;  for  they  are  entitled  to  compel  an  appro- 
priation to  be  made,  out  of  the  assets,  to  secure  the 
Annuity.  The  recital  in  the  Bond  does,  of  itself,  con- 
stitute a  debt  or  obligation.  The  Master,  though  he 
will  not  place  the  Plaintiffs  in  the  rank  of  Specialty 
Creditors,  has  found  that  573 /•  131.  10  d.  is  due  to 
thcmt  for  arrears. 

Sir  Charles  Wetherell,  Mr.  Home,  and  Mr.  Bacon, 
appeared  for  other  Parties  in  the  Cause. 

Tbt  Vicb-Chancillob  : — 

The  question,  in  this  Case,  is  whether  the  recital  in 
the  Bond  constitutes  the  Plaintiffs  Creditors  by  Con- 
tract, so  as  to  entitle  them  to  have  a  Fund  set  apart  out 
of  the  Assets  of  the  Testator  for  payment  of  their  An- 
nuities.    I  shall  take  a  little  time  to  consider  of  this. 

The  Vice-Chancbllor: — 

The  only  point  on  which  I  have  to  give  Judgment,  is       30th  July* 
whether,  inasmuch  as  the  Bond  was  given,  in  a  certain 
Ptnalty,  for  the  purpose  of  securing  such  a  Sum  as, 
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with  the  Rents  and  Dividends  of  the  settled  Property, 
would  make  up,  to  each  of  the  Plaintiffs,  an  Income  of 
200/.  a  year,  it  is  competent  to  the  Court  to  give 
them  relief  beyond  the  penalty  of  the  Bond. 

Now,  by  the  Decree,  it  was  referred,  to  the  Master, 
to  inquire  and  state  what  was  the  Consideration  of  the 
Bond,  and  whether  anything,  in  effect,  was  due  on  the 
Bond.  The  Master  has  made  a  Report,  in  which  he 
has  set  forth  the  transactions  which  took  place  between 
the  Father  and  the  Obligees  of  the  Bond ;  and  he  has 
found,  as  a  distinct  fact,  that  there  was  a  proposal  and 
agreement  that  the  Freehold  Estate  and  Personal  Pro- 
perty, in  which  the  Daughters  were  interested,  should 
be  re -settled  so  as  to  make  a  Settlement  on  their  Chil- 
dren, and  to  give  the  Father  a  Reversionary  Interest ; 
and  it  is  stated  also,  as  part  of  the  same  Proposal  and 
Agreement,  that,  in  consideration  thereof,  the  Father 
was  to  secure,  to  his  Daughters,  that  sort  of  Annuity, 
which  was  to  consist  in  the  difference  between  the 
Annual  Rents  and  Proceeds  of  the  Property  settled, 
and  the  sum  of  200  /. 

It  appears  that  an  Action  was  brought,  on  the  Bond, 
in  consequence  of  there  being  an  arrear,  and  that 
there  was  a  Sum  recovered,  and  that,  judgment  having 
been  entered  up,  the  whole  amount  of  what  was  due 
on  the  Judgment,  namely,  the  full  penalty  of  the  Bond, 
was  paid,  but  expressly,  without  prejudice  to  any  further 
claim  which  the  Plaintiffs,  or  their  Trustees  might  have 
upon  the  Residue  of  the  Obligor's  Estate. 


Upon  looking  into   the  Cases,  it  appears  to   me 
that  the  doctrine  of  this  Court  is  that,  wherever  there 
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whether  it  be  the  conveyance  of  an  Estate,  the  relin-  ^  '^ 
qnishment  of  a  right,  the  payment  of  an  annual  Sum,  Jeudwine 
or  the  payment  of  a  Sum  indefinite  in  amount,  (as  in 
the  Case  of  Wienholt  v.  Logan)  (c)  there,  notwith- 
standing the  Agreement  appears  in  the  form  of  a  Bond 
with  a  penalty,  the  Court  will  consider  tliat  the  recital 
in  the  condition  of  the  Bond,  is  evidence  of  the  Agree- 
ment, and  will  not  limit,  the  relief  it  gives,  to  the  amount 
of  the  Penalty. 

It  was  stated,  by  the  Counsel  for  the  Defendant,  that; 

in  the  Case  of  Maekworth  v.  Tkmnas,  the  Court  had 

expressly  decided  that,  where  a  Bond  was  given  to 

secure  an  Annuity,  it  would  not  give  relief  beyond  the 

amount  of  the  Penalty.     In  point  of  fact,  there  was  no 

such  decision  in  that  Case.    Because  there  a  Bill  was 

filed  for  a  general  administration  of  Assets;  and  the 

Defendant,  who  was  the  Executrix,  set  up  a  right  to 

retain  a  sum  which  would  be  the  amount  of  the  Arrears 

of  the  Annuity  secured  by    the  Bond,    and   which 

Arrears,  at  that  time,  exceeded  the  Penalty.    Now,  the 

Lord  Chancellory  in  deciding  on  the  Exception  that  was 

taken  to  the  Report  in  that  respect,  said  that  there  the 

Suit  was  for  the  Administration  of  Assets.     But  it  does 

not  appear  to  me  that  the  Lord  Chancellor  2Lt  all  decided 

that,  if  the  Executrix  had  filed  a  Bill,  and  insisted  upon 

her  right  to  Relief,  she  might  not  have  been  relieved : 

but  all  that  he  said  was  that,  where  a  Suit  was  for  the 

administration  of  Assets,  (and  there  there  was,  clearly, 

a  claim  for  Assets,  in  the  way  that  the  Executrix  put  it 

forward)  he  could  not  relieve  :  and  it  does  not  appear 

(c)  Not  yet  reported. 
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Co  me  that  anything  that  was  said  in  Maekworth  ▼• 
Thomas,  can  be  adduced  as  militating  against  what  I 
hare  expressed  to  be  my  opinion  as  to  the  law  of  this 
Court. 

Inasmuch,  therefore,  as  the  Master  has,  perhaps  not 
in  the  most  technical  way,  stated  what  was  the  oon* 
sideration  for  the  Bond,  but  has  stated  enough  to  show 
what  was  the  foundation  upon  which  the  Parties  treated, 
my  opinion  is,  that  the  Plaintiffs  are  entitled,  in  this 
Court,  to  be  considered  as  Specialty  Creditors  for  as 
much  as  may  remain  due  to  them  by  rirtue  of  the 
Agreement  which  is  recited  in  the  condition  of  the 
Sond. 


It  is  not,  perhaps,  very  material  to  the  relief  in  this 
Case,  but  it  seems  to  me  that  the  fact  of  the  Obligees 
having  recovered  judgment  on  the  Bond,  cannot  plaee 
them  in  the  situatioci  of  Judgment  Creditors^  in  respect 
of  the  relief  which  is  given  them,  not  on  account  of  the 
Judgment,  but  on  account  of  the  recital  in  the  condition 
of  the  Bond. 

Exceptions  allowed. 

By  the  Decree  on  further  directions,  it  was  referred', 
to  the  Master,  to  ascertain  and  certify  what  Sum  of 
Money  ought  to  be  set  apart  to  answer  the  two  Annui- 
ties of  SCO  /.  and  200  /.  mentioned  in  the  Bond,  and  the 
several  other  instruments  referred  to  by  the  Master^t 
Report :  And  the  Court  declared  that  the  Plaintifis,  at 
the  date  of  the  Report,  were  Specialty  Creditors,  of 
Thomas  Jeudwine,  for  the  Sum  of  573  /.  135.  lod.,  and 
for  the  then  future  payments  necessary  to  make  up,  from 
time  to  time,  the  saaid  two  annual  Sums  of  200  /. 
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DOD  t;.  HERRING. 

i8«9: 

In    1818,  the    Defendants,   Herring   Sf   Richardson^     - 

being  the  Owners  of  a  Ship  caUed   the  Francis  if       Bankrupt. 

EUza,    entered    into  a  Contract    to  convey,    several  

IndiFiduals  who  were  then  desirous  of  going  to  Sooth  broujrht  aeainst 
America,  to  a  port  in  that  country,  and  to  supply  them  /.  7*.  by  the 

with  Clothing  and  Stores  for  the  voyage.    Some  of  the  I>efen^?nto, 

.  "^  ^^  a  Verdict  was 

Articles  which    Herring    Sf   Richardson  procured,  in  taken  against 

order  to  enable  them  to  perform  this  Contract,  were  him  for  10,000/. 
supplied  by    Thofnas  Thompson ;    and  it  was    agreed  ^^ard.    J  T. 
between  them  that  he  should  share,  with  them  in  the  then  became 

Risk  and  Profits  of  the  Adventure.    In  or  before  June  ^^ankrupt,  and 

ailervirards  the 
1819,    the    Contract   was    completed,    and    Herring  Award  was 

4  Richardson  thereupon    became   entitled  to  receive  made,  by  which 
a  certain    Sum,  subject,    however,  as    the    Bill  al-  ^^^  Damae^ 
leged,  to  account,  to  Thompson^  for  his  Share  thereof,  was  reduced, 
which  was  to  be  ascertained  by  the  Proportion  which  Jj^f  Jhe^Awf^^^ 
his  outlay  bore  to  theirs.     On  the  22d  of  November  Q^es  went  in 
1827  a  Commission  of  Bankrupt  issued  against  Thomas  before  the  Arbi- 
Tkompson  and  John  Knighty  under  which  they  were  ^y^^^  ^^y  ^^^^ 
found  Bankrupts;  and  the  Plaintiffs  were  chosen  their  not  bound  by 
Assignees.  he  Award. 

On  the  6th  of  April  1829  the  Bill  was  filed,  praying 
that  Thompson  might  be  declared  to  be  interested  in  the 
IVofilB  of  the  Contract,  in  the  proportion  which  the 
Articles  furnished,  or  Advances  made  by  him,  bore 
to  the  Articles  furnished  or  Advances  made  by  the  De* 
fendaots;  that  an  Account  might  be  taken  of  the 
dealings  and  transactions  relating  to  the  Contract,  and 
thai  what  was  due  to  or  from  Thompson  in  respect 
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thereof,  might  be  ascertained;    that  the  Defendants 
might  be  decreed  to  pay,  to  the  Plaintiffs,  what  should 
^^^  be  found  due  to  Thompson's  Estate,  the  Plaintifls  con- 

„      *  senting  that  the  Defendants    should    prove,    against 

Thompson's  separate  Estate,  what  (if  anything)  might 
be  found  due  to  them. 

On  the  6th  of  July  1829,  the  Defendants  pleaded  to 
the  Bill,  that,  in  Hilary  Term  1826,  they  commenced  an 
Action  of  Assumpsit  in  K.  B.  against  Thompson,  to 
which  he  pleaded  the  general  issue,  and  gave  notice 
of  set-off;  that  the  Action  was  tried  on  the  23d  of 
July  1827,  when,  a  Verdict  for  10,000  /.  and  40  5.  Costs 
was  taken,  by  consent,  for  the  Plaintiffs  in  the  Action; 
subject  to  the  Award  of  W.  H.  Maule,  Esq.  't  that  the 
Arbitrator  made  his  Award  on  the  26th  of  February 
1828,  and  thereby  directed  that  the  Damages  should 
be  reduced  to  4,242  / ;  and  accordingly  judgment  was 
entered  up,  as  of  Hilary  Term  1826,  for  4482  /.  being 
the  Amount  of  the  reduced  Damages  and  Costs. 

The  Plea  then  averred  that  the  Particulars  delivered 
in  the  Action,  by  way  of  set-off,  by  Thompson,  com- 
prised every  demand  in  respect  of  which  the  Bill  was 
filed :  that  those  Particulars,  together  with  the  causes 
of  Action  declared  upon  by  the  Defendants,  comprised 
all  the  dealings  and  transactions  ever  had  between 
ITiompson  and  the  Defendants,  whether  alone  or  in  con- 
junction with  any  other  person  or  persons :  that  in  the 
Action  and  the  Arbitration,  the  Agreement  mentioned 
in  the  Bill,  and  the  Grains  and  Profits  thereof,  and  the 
Shares  of  the  Defendants  and  Thonq^son  therein, 
and  of  all  the  Advances  of  both  Parties  in  regard 
thereto  and  all  Accounts,  Dealings,  and  Transactions 
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lelating  to  the  Contract,  and  the  Sums  due  to  or  from 
Thonqfson  in  respect  thereof,  were  all  fully  and  fairly 
brought  before  the  Arbitrator,  and  finally  decided  by 
his  Award :  that  every  matter  in  respect  of  which  the 
Plaintiffs  were,  by  their  Bill,  seeking  any  relief  against 
the  Defendants,  was  finally  determined  by  the  Action, 
Verdict  and  Judgment. 

The  Solicitor-General  and  Mr.  Hull  in  support  of 
the  Plea: 

The  averments  in  the  Plea  show  that  the  Award 
comprized  all  the  matters  stated  in  the  Bill.  The 
Action  was  commenced  in  Hilary  Term  1826,  and  was 
tried  in  July  1827.  The  Commission  issued  in  November 
1827,  and,  the  Award  was  made  in  February  1828. 
Although  the  judgment  was  not  entered  up  at  the  time 
when  the  Commission  issued,  yet,  when  it  is  entered 
up,  it  has  reference  to  the  Verdict.  The  very  point 
has  been  decided  in  JEIr  parte  Helm  (a),  and  Ex  parte 
Boucher  (6). 

Mr.  Rose  and  Mr.  Wakefield,  in  support  of  the 
Bill: 

The  power  of  the  Arbitrator  was  revoked  by  the 
Bankruptcy.  If  a  Party  binds  himself  and  his  Execu- 
tors to  abide  by  an  Award,  the  death  of  the  Party 
before  the  Award  is  made,  is  a  revocation  of  the  Arbi- 
trator's authority,  Blundell  v.  Brettargh  (c).  Before 
the  Award  was  made,  the  Bankrupt  was  stripped  of 
all  his  property,  and  it  became  vested  in  the  Assignees ; 
they  did  not  go  before  the  Arbitrator.    The  Bankrupt 

(a)  1  Mont.  &  M'Arth.  70.  (c)  17  Ves.  241. 

(6)  1  Glyn  &  Jam,  385. 
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might  have  been    favourably  disposed    towards    the 
Defendants,  or  might  have  been  indi£[erent  as  to  the 
^^^  result  of  the  reference,  Marsh  v.  Wood  (d). 


V. 
HERaiNO* 


The  Solicitor  General  in  reply : 

Bankruptcy  is  not  an  abatement  of  a  Suit ;  it  only 
stops  it,  that  the  Assigness  may  be  made  Parties. 
The  Verdict,  if  not  cut  down,  will  stand  for  the  full 
Amount.  The  Assignees  might  have  gone  before  the 
Arbitrator  if  they  had  thought  proper,  Andrews  v. 
Palmer  (e). 

The  Vice-Chancellor: — 

In  Ex  parte  Helm  and  Ex  parte  Poucher,  the  ques' 
tion  was  not  as  to  the  proof  of  the  Debt,  but  as  to  the 
proof  of  the  Costs.  In  the  present  Case,  there  was  a  pro- 
ceeding going  forward  after  the  Commission  issued ;  and 
the  question  is  whether  the  Assignees  can  be  bound  by  a 
proceeding  to  which  they  were  not  parties.  My  opinion 
is  that,  if  the  Assignees  choose  to  object  to  the  pro* 
ceedings,  they  shall  not  be  bound  by  them  :  and,  con- 
sequently, this  Plea  must  be  over-ruled  (f), 

(d)  9  Bam.  &  Cress.  659.  (e)  4  B.  &  A.  250. 

(/)  The  following  Cases  were  cited,  by  the  Defendants' 
Counsel,  in  addition  to  those  mentioned  in  the  text :  Walker  v* 
Barnesy  5  Taunt.  778;  Blandford  v.  FootCy  Cowp.  138;  jEr 
parte  CharltSy  14  East,  197,  and  16  Ves.  256;  Ex  parte  HUl^ 
1 1  Ves.  646  ;  Haswell  v.  Thorogood,  7  B.  &  C.  705  ;  Scott  v. 
Ambrose^  3  M.  &  S.  336.  The  Defendants  presented  a  Peti- 
tion in  the  Bankruptcy,  praying  that  proof  of  the  49483  /.  (which 
the  Commissioners  had  rejected)  might  be  admitted.  The 
Petition  was  heard  before  Lord  Lyndhurst,  C.  together  with 
an  Appeal,  presented  by  the  Defendants,  from  the  above  decision. 
The  Editor  has  been  informed  that  his  Lordship  allowed  the 
Debt  to  be  proved,  but  did  not  decide  the  Appeal  before  he  re* 
signed  bis  office. 
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In  the  Matter  0/ JOSEPH  FRANCKLIN'S  1829: 

CHARITY.  5th  November. 

* V ' 

Joseph  francklin,  by  his  wm  dated  the  ist  ^^s^-^^y- 

of  September  1813,  gave,  to  the  Poor  of  the  Parish  of      A  Legacy  of 
Haddenham,  in  the  County  of  Bucks,  50  L -per  annum  u^ilji  oQ^'^jn 
for  ever,  to  be  laid  out  in  Bread,  at  Christmas,  and  dis-  Bread  for  the 
tributed,  by  the  Minister  and  Churchwardens,  to  the  Poor  of  a  Parish, 
most  needy  objects  in  the  Parish.     The  Testator  died  Legacy-duty: 
on  the  30th  of  November  1813.    On  the  5th  January  although  the 

1815,  the  Executors  presented  a  Petition  to  the  Lord  n^erous^that 

Chancellor,  praying  that  they  might,  out  of  the  Personal  no  one  received 

Estate  of  the  Testator,  be  at  liberty  to  lay  out  such  ^^^  ^han  the 

value  01  2  $• 
sum  of  Money,  in  the  name  of  the  Accountant-General,  p^^  annum.* 

in  Trust  in  this  matter,  as  would  be  sufficient  to  raise 
the  annual  Sum  of  50  /,  and  that  such  annual  Sum 
mighty  from  time  to  time,  be  paid,  by  the  Accountant- 
General,  to  the  Minister  and  Churchwardens  of  Had- 
Jenluun,  to  be  by  them  applied  for  the  charitable  pur- 
pose mentioned  in  the  Will.     On  the  30th  of  August 

1816,  the  Executors  under  an  Order  made  upon  the 
hearing  of  the  Petition,  transferred,  the  Sum  of  1^666  /. 
13  s.  4 d.  Consols,  into  the  name  of  the  Accountant- 
General,  in  Trust  in  this  matter.  Several  years  after 
the  Transfer  was  made  the  AccountantrGeneral  received 
a  notice,  from  the  Stamp-office,  requiring  him  not  to  pay 
over  any  further  Dividends  of  the  Stock,  until  the  Legacy- 
duty  was  paid.  In  consequence  of  this  notice  a  Peti- 
tion was  presented,  by  the  Vicar  and  Churchwardens  of 
the  Parish,  stating  that  the  Poor  of  the  Parish  were  so 
numerous  that  the  Bread  received,  by  any  one  of  them, 

L  2 
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in  a  year,  had  never  exceeded,  in  value,  the  Sum  of 
2  s.:  and  that  they  were  advised  that,  therefore,  no 
Legacy-duty  was  payable  upon  the  1,666/.  135.  ^d. 
Consols.  The  Petition  prayed  that  the  Accountant- 
General  might  be  ordered  to  pay,  to  the  Petitioners, 
the  Dividends  then  due  on  the  1,666/.  135.4  c/.  Con- 
sols, for  the  purposes  of  the  Charity:  but,  if  the  Court 
should  be  of  opinion  that  the  Legacy-duty  was  pay- 
able, then  that  the  Accountant-General  might  be  ordered 
to  raise  and  pay  the  same. 

Mr.  Roupell  and  Mr.  Loftus  Lowndes,  for  the  Peti- 
tioners, contended  that  the  Legacy-duty  was  not  pay- 
able ;  as  there  was  no  Person  for  whose  benefit  a  Legacy 
of  20/.  was  given. 

The  Solicitor-General  and  Mr.  Boteler  for  the  Crown, 
said  that  the  Sum  was  given  in  the  gross,  as  one  Legacy : 
that  it  was  given  to  the  Poor  of  the  Parish,  as  a  Class, 
and  that  the  Share  to  which  each  of  the  objects  of  the 
Charity  was  entitled,  could  not  be  defined :  and  they 
referred  to  55  G.3,  c.  184,  Sched.  Part  3,  **  For  every 
Legacy  specific  or  pecuniary,"  &c. 

The  Vice-chancellor: — 

This  is  a  Legacy  on  which  the  Duty  ought  to  be 
paid :  for  it  is  given  so  that  the  Executors  hold  it  as 
Trustees  for  certain  charitable  Purposes ;  and  it  can- 
not be  ascertained  what  share  each  individual  is  to 
have. 
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1829: 
ASHLEY  V.  ASHLEY.  5th  November. 

' V ^ 

In  1802  William  Heath  insured  his  Life,  in  the  Equit-      A$surar^e. 
able  Insurance  Office,  for  1,000/.     By  a  Deed  Poll,  

dated  the  10th  of  March  1810,  Heath,  in  consideration      f^- insured  his 

r  J  «     J.  ,  .,        .        1.       .  Life,  and  after- 

of5s,  and  tor  divers  other  considerations  him  thereunto  wards  assigned 

moving,   assigned  the   Policy  to  James  HodsolL     In  tbe  Policy  to 
October  1810,  Hodsoll  died.     In  February  1815  a  De-  fonSe^rrti"""^ 
cree  was  made  in  a  Suit  instituted  by  Jleath  and  others,  B.'s  Executors 

against  HodsolFs  Executors,  under  which  the  Policy  ^^^"  ®"i^  ?°^ 

'  ^  assigned  the 

was  sold,  to  General  Ashley,  for  320  /. :  and,  in  August  Policy  10  D. 
of  the  same  year,  the  Executors  assigned  the  Policy  to  for  valuable 
General  Ashley.     In  August  1817  General  Ashley  died.  ^^^  ^^ien  D.'s 
In  1829  the   Policy  was   sold,  to   Charles  Farebrother,  Executor's  sell 

under  the  Decree  in  a  Cause  instituted,  by  General  ^\  ^^  ,  ,, 

•^  that  they  could 

Ashley's  Widow,   against   his   Executors.     An  Order  make  a  good 
was  afterwards  made,  on  the  application  of  FarebrotheVy  I'itle  to  the 
for  a  reference   to  the  Master  to    inquire  and  state  £.v^' bound 
whether  a  good  Title  could  be  made  to  the  Policy,  to  complete  his 
The  Master  reported  in  favour  of  the  title.    Farebrother  ^^^^^chase. 
excepted  to  the  Report;   and  General  Ashley^ s  Exe- 
cutors  presented  a  Petition  praying  that  the  Report 
might  be  confirmed ;  and  that  Farebrother  might  be 
ordered  to   pay  his   Purchase-ononey  into  Court,    in 
trust  in  the  Cause.    The  Exceptions  and  Petition  were 
heard  at  the  same  time. 

The    Solicitor-General   and    Mr.  Duckworth   for 
C.  Farebrother. 

Assurances  are   annual  Contracts  between  the  As- 
surers and   the  Assured.     Heath  had  an  interest  in 
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insuring  his  own  Life ;  but  when  it  became  a  Con- 
tract between  Hodsoll  and  the  Office,  HodsoU  had 
no  interest,  and  therefore  it  was  void;  or,  at  all 
events,  he  had  no  interest  beyond  the  5  5.  paid  by  him 
as  the  consideration  for  the  Assignment  (a) ;  Godsall 
V.  Boldero(b).  If  a  Person  having  an  interest  in  a  Life, 
insures  it,  and  then  sells  the  Policy,  and  afterwards 
his  interest  in  the  Life  ceases,  the  Assignee  would  not 
be  able  to  recover  a  single  Shilling  upon  the  Policy. 
Next,  it  is  not  disputed  that  the  Assignment,  by  Heath 
to  Hodsoll,  was  voluntary ;  and,  therefore.  Heath's  Credi- 
tors would  be  entitled  to  set  it  aside,  at  any  time. 


Mr.  Pepys  and  Mr.  Parker  for  the  Petitioners. 


(a)  By  14  Geo.  3,  c.  48,  it  is  enacted  :  that  ^'  no  Insurance 
shall  be  made  on  the  life  or  lives  of  any  Person  or  Persons, 
or  on  any  other  event  or  events  whatsoever,  wherein  the 
Person  or  Persons  for  whose  use,  bene6t,  or  on  whose  account 
such  Policy  or  Policies  shall  be  made,  shall  have  no  interest, 
or  by  way  of  gaming  or  wagering ;  and  that  every  Assurance 
made,  contrary  to  the  true  intent  and  meaning  of  the  Act,  shall 
be  null  and  Void,  to  all  intents  and  purposes  whatsoever. 

<<  IL  That  it  shall  not  be  lawful  to  make  any  Policy  or 
Policies  on  the  life  or  lives  of  any  Person  or  Persons,  or 
other  event  or  events,  without  inserting  in  such  Policy  or  Poli- 
cies, the  Person  or  Persons  name  or  names  interested  therein, 
or  for  whose  use,  benefit,  or  on  whose  account,  such  Policy 
is  so  made. 

"  III.  That  in  all  cases  where  the  Insured  bath  interest  in 
such  life  or  lives,  event  or  events,  no  greater  Sum  shall  be 
recovered  or  received,  from  the  Insurer  or  Insurers,  than  the 
amount  or  value  of  the  interest  of  the  Insured  in  such  life  or 
lives,  or  other  event  or  events.** 

(fi)  9  East.  72. 
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The  Vice-Chancellor  : — 

Unless  this  transaction  is  affected  by  the  Act  of 
Parliament,  no  objection  can  be  made  to  it.     By  the 
14th  Geo.  3,  C.48,   it  is  enacted,  8cc.     [His  Honor 
here  read  the  three  first  Sections  of  140.3,  c.  48.] 
Now  there  is  not  a  word  said  here  as  to  the  Assign- 
ment of  Policies.    This  Policy  was  good  at  the  time  it 
was  effected.     By  an  Instrument  of  the  ioth*^of  March 
1810,  an  Assignment  of  it  was  made ;  and^  subsequently, 
the  Parties  who  had  become  entitled  to  the  Policy,  sold 
it,  for  a  valuable  consideration,  under  a  Decree  of  the 
Court ;  so  that  some  Person  became  entitled  to  bring 
an  Action,  on  the  Policy,  in  the  name  of  the  Assured  (c) ; 
and  if  such  an  Action  had  been  brought,  there  is  not 
&  word  in  the  Act  of  Parliament  to  defeat  it.    The 
question  is  whether  the  dealing  with  the  Policy  has 
been  such  as  that  a  Court  of  Equity  would  compel  the 
Assured  to  permit  the  Assignee  to  use  his  name,  in 
bringing  an  Action  on  the  Policy.     It  appears  to  me 
that  a  Purchaser  for  valuable  consideration  is  entitled 
to  stand  in  the  place  of  the  original  Assigixpr,  so  as  to 
bring  an  Action,  in  his  name,  for  the  Sam  insured. 

The  Case  cited  is  not  applicable ;  for  there  the  Action 
was  brought  by  the  Assured ;  and,  at  the  time  of  the 
Action  brought,  his  interest  had  ceased ;  and,  there- 
fore, it  came  within  the  third  Section  of  the  Act  of 
Parliament. 


1829. 
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(c)  Broum  v.  Carter,  5  Ves.  862  ;   Prodgers  v.  Langham^ 
1  Sid.  133. 
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gJ^^Jv.  FREAME  V.  BEST. 

Practice.        MiR.  Koe  moved  to  amend  the  Bill  a  second  time. 

Amendment*      after  the  Answer  had  been  filed.     The  Motion  was  sup-» 

.       ported  by  the  Affidavit  required  by  the  13th  of  the 

MotioiftoAmeDd  ^^^  Orders,  but  no  notice  of  the  Application  had  been 

a  second  time      given,  and,  on  that  account,  the  Vice-Chancellor  refused 

after  Answer        to  make  the  Order  (a), 
cannot  be  made 

without  Notice.        ^^^  ^j^^  ^^^j^^  ^^  afterwards  made  before  Lord  LyndkurH, 

C,  and  was  again  refused.  See  a  report  of  this  Case,  upon  both 
In  what  cases  the  applications,  1  Russ.&  Mylne,  79.  It  seems,  however,  that. 
Notice  of  a  Mo-  where  the  Defendants  are  numerous.  Notice  will  be  dispensed 
tion  to  Amend  a  with;  Cottingham  \,  Potts^  1  Russ.  &c  Mylne,  81.  So  also 
second  time  is  where,  upon  Exceptions  being  allowed,  the  Plaintiff  moves  to 
not  necessary.      amend,  and  that  the  Defendant  may  answer  the  Amendments 

and  Exceptions  at  the  same  time,  neither  notice  of  the  motion, 
nor  an  affidavit  in  support  of  it,  is  necessary ;  Mendizabel  v.  Tkt 
^i^g  of  Spain^  before  the  Vice-Chancellor^  24th  March  1830, 
upon  the  motion  of  Mr.  Wakejield, 

In  Hand  v.  Green,  upon  a  motion  to  amend  made  by  Mr. 
Elderton,  the  question  was,  whether  a  Plaintiff  who  had  amended 
his  Bill  before  Answer,  could  obtain  an  order  to  amend,  after 
Answer,  without  notice.  On  the  18th  of  April  1831,  the  Viee^ 
Chancellor  said  that  he  had  conferred  with  the  Lord  Chancelhr, 
and  that  his  Lordship  was  of  opinion,  that  where  a  Bill  lias  been 
amended  before  Answer,  it  might  be  again  amended,  after  An- 
swer, without  notice,  and  that  the  13th  of  the  New  Orders  did 
not  apply  to  Amendments  before  Answer. 


MEMORANDUM. 

IN  Easter  Term  1831,  The  Lord  Chancellor  rewened 
the  Decree  on  further  directions,  made  by  the  Fure- 
Chancellor  in  Goblet  v.  Beechey,  reported  ante,  p.  24. 
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BROOKMAN  v.  ROTHSCHILD.  ^^id  a^  JuS' 

and  16th  Jaly. 
the  early  pari  of  1818,  the  Plaintiff,  who  resided  at      ' v ' 

Swtkampton,  being  possessed  of  20,000  francs,  French  The  Plaintiff 
Rentes,  applied  to  the  Defendant,  N.  M.  Rothschild,  ^o^c>^  ^French  ^ 
who  resided  in  London,  and  was  in  the  habit  of  con-  Rentes.    The 

Defendant  re* 
sided  in  London,  and  dealt  largely  in  Foreign  Securities,  and  had  con« 
tracted  for  the  Prussian  Loan :  he  was  also  a  partner  with  his  Brothers, 
who  were  Bankers  in  Paris.  The  Plaintiff  employed  the  Defendant  to 
sell  his  Rentes :  the  Defendant,  without  the  Plaintiff's  knowledge,  pur- 
chased them  for  him^lf  and  his  Partners,  hut  gave  the  Plaintiff  the  mar- 
ket price.  The  Plaintiff  then  purchased  Prussian  Bonds  of  the  De- 
fendant, and  agreed  that  they  should  remain  in  his  hands  as  a  security 
for  the  purchase-money,  which  remained  unpaid :  but  no  Bonds  were  appro- 
priated for  the  Plaintiff.  The  Defendant,  however,  had  always  in  his 
hands  Bonds  to  a  greater  amount  The  Plaintiff  afterwards  directed  the 
Defendant  to  sell  the  Bonds,  and  the  Defendant  subsequently  informed 
the  Plaintiff  that  he  had  sold  them  accordingly  ;  and  he  gave  the  Plain- 
tiff credit  for  the  alleged  price.  The  Plaintiff  then  purchased  115,000 
Rentes  of  the  Defendant,  which  he  was  to  pay  for  on  a  future  day,  and 
the  Rentes  were  then  to  be  transferred  to  him  ;  but  no  Rentes  were  set 
apart  for  the  Plaintiff,  or  identified  as  belonging  to  him.  Before  the 
day  of  payment  arrived,  the  Defendant,  by  the  Plaintiff's  desire,  sent  an 
order  to  his  Partners  to  sell  the  Rentes,  and  they  subsequently  informed 
the  Plaintiff  that  they  had  sold  them  accordingly,  and  gave  the  Plaintiff 
credit  for  the  alleged  proceeds.  The  accounts  between  the  Plaintiff  and 
Defendant  were  afterwards  settled,  and  the  Plaintiff  paid  the  balance 
which  appeared  due  from  him  to  the  Defendant.  Four  years  afterwards 
the  Plaintiff,  having  discovered  that  the  30,000  Rentes  had  been  pur- 
chased by  the  Defendant  and  his  Partners,  and  that  there  was  no  appro- 
priation on  the  two  other  purchases,  filed  his  bill  to  have  all  the  trans- 
actions set  aside,  and  the  Court  decreed  accordingly. 
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tracting  for  Foreign  Loans,  and  dealing  in  Foreign  Seca- 
rities,  to  recommend  to  him  a  house,  in  Paris,  to  receive 
for  him  the  Dividends  on  his  Rentes.  Mr.  Rothschild  re- 
commended the  Plaintiff  to  the  house  of  Messrs.  Roths- 
child.  Brothers,  of  Paris,  Bankers,  in  which  he  was  a 
Partner,  and  the  Plaintiff  gave  them  a  Power  of  Attorney, 
and  they  received  the  Dividends,  and  remitted  them  to 
the  Plaintiff,  by  a  draft  for  the  amount  on  N.  M.  Rathi- 
child.  On  the  6th  of  April  1818,  they  wrote  to  the  Plain- 
tiff, and  informed  him  of  the  Remittance,  and  charged 
him  with  Commission.  Some  mistake  having  been  made 
in  the  receipt  of  the  Dividends,  a  correspondence  on  the 
subject  took  place  between  the  Plaintiff  and  jV.  M. 
Rothschild,  in  the  course  of  which  the  Plaintiff  applied 
to  N.  M.  Rothschild  to  be  admitted  as  an  original  Sub- 
scriber to  a  Loan  which  the  latter  had  then  recently  con- 
tracted for,  with  the  Prussian  Government,  to  tlie  amount 
of  5,000,000  /.,  to  be  paid  by  instalments,  at  different  pe- 
riods. This  Loan  was  to  be  raised  upon  Bonds,  of  the  Prus- 
sian Grovemment,  bearing  Interest  at  5  /.  per  Cent.,  which 
werp  to  be  redeemed  on  or  before  the  30th  of  September 
1847,  ^y  half-yearly  payments,  at  certain  rates  per  Cent., 
commencing  in  1818-19.  Mr.  iZo/A^AiU  consented  that 
the  Defendant  should  become  a  Subscriber  to  the  Loan 
to  the  amount  of  2,000  /. ;  and  the  Plaintiff  afterwards 
requested  to  be  allowed  to  subscribe  for  twice  the 
amount,  which  Mr.  Rothschild  refused.  The  Bonds 
were  afterwards  executed  by  the  Prussian  Government, 
and  each  of  them  was  numbered,  and  they  were  all 
delivered  to  Mr.  Rothschild.  Messrs.  Dearman,  Bell 
Sf  Harford,  who  were  the  Plaintiff's  Brokers,  were 
employed  by  him  to  pay,  to  Mr.  Rothschild,  the  instal- 
ments on  the  amount  of  .the  Loan  for  which  the  Plain- 
subscribed.     The  Plaintiff,  in  the  course  of  the 


CASES    IN    CHANCERY. 

befomnentioiied  correspondence  also   applied  to  be- 
oome  a  Subscriber  to  a  French  Loan,  for  which  N,  M. 
Roik$ehi/d  wzB  a  Contractor;  and^  from  time  to  time, 
enquired  of  him  the  price  of  French  Stock  and  Prussian 
BondB^  and  asked  his  opinion  as  to  their  probable  rise 
or  fiJl.     Mr.  Rothschild,  in  a  Letter  of  the  i8th  of 
April  1818,  recommended  the  Plaintiff,  if  he  had  money 
Aseogagedf  to  inrest  it  in  Prussian  Bonds;  and  added, 
that  he  expected  to  see  the  Loan  at  go.     At  that  time 
the  Loan,  as  far  as  could  be  ascertained,  was  at  82  or  83 
pir  Cent.    The  Plaintiff  having  again  written  to  Mr. 
RoikackUd  for  information  as  to  the  prices  of  French 
iMoek  and  Prussian  Bonds,  Mr.  Rothschild,  in  a  Let- 
ter of  the  23d  of  May  1818,  and  which  partly  related 
to  the  Dividends  on  the  Plaintiff^s  Rentes,  added  in 
eoBcIoBion:   '*  French  Stock  is  here  about  69;  and 
PtaBsian  Bonds  82  to  83.     I  think  you  would  do  well 
to  sdl  part  of  the  former,  and  invest  it  in  the  latter." 
At  this  time  the  Plaintiff  knew  that  Mr.  Rothschild  was 
a  Contractor  for  the  French  as  well  as  the  Prussian  Loan. 
On  the  S4th  of  May  the  Plaintiff  wrote,  to  Mr.  Roths^ 
diild,  as  follows:  "Shall  I  beg  the  favour  of  you  to 
eittte  my  20/>oo  Rentes  to  be  disposed  of  to-morrow,  on 
tbe  beat  possible  terms,  both  as  to  the  price  and  ex- 
diiiige.    The  produce  you  will  have  the  goodness  to 
mtsia  in  your  hands,  until  I  have  determined  how  to 
dbpoBe  of  it,  unless  there  would  be  a  saving  of  Com* 
mittim  in  purchasing  Prussian  Bonds  immediately  with 
it;  in  this  case,  I  would  wish  it  to  be  immediately  in- 
▼eited,  and  then  the  Bonds  can  remain  with  you. 
Slumld  the  bonds  be  purchased,  I  hope  that  they  may 
be  obtained  at  about  82/'    On  the  25th  of  May  Mr.  N. 
U •  Rothschild  purchased  the  Plaintiff's  Rentes,  for  the 
house  of  Rothschild,  Brothers,  of  Paris,  at  69,  and  at 
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the  Exchange  of  23  francs  go  centimes,  and  invested 
the  proceeds  in  Prussian  Bonds,  which  he  himself  sap- 
plied,  out  of  his  own  Stock,  atHs^.  On  the  same  day, 
Mr.  Rothschild  wrote,  to  the  Plaintiff,  as  follows: 
"  Having  had  an  opportunity  to  dispose  of  your  20,000 
Rentes,  at  6g,  and  23.90,  I  have  embraced  the  sam^ 
and  beg  to  inclose  you  the  last  printed  prices  from  Parit, 
by  which  you  will  perceive  that,  on  the  21st,  they  were 
only  68.25,  therefore  I  feel  confident  you  will  approve 
of  this  transaction.  I  have  invested  the  proceeds  of  the 
Sale  in  Prussian  Bonds,  say  ig,ooo  Bonds  at  82 1, 
which  is  the  very  lowest  it  could  be  obtained  at ;  there 
will  be  one-quarter  Brokerage  on  the  amount. .  I  wiU 
thank  you  to  let  me  have  the  Inscriptions  and  Power  of 
Attorney.*  There  will  be  Interest,  from  this  day,  until 
the  Bonds  are  delivered,  both  ways,  allowed  on  the 
French  Stock  and  charged  on  the  Bonds.''  There  was 
a  mistake,  in  this  Letter,  in  stating  that  the  Bonds  pur* 
chased  were  ig,ooo,  instead  of  14,000;  and  the  Plaintiff 
was  apprised  of  it  on  the  27th  of  May  1818.  The 
Plaintiff's  Brokers,  Messrs.  Dearman,  Bell  4r  Harford, 
were  employed  in  this  transaction,  and  signed  the  usual 
Broker's  Notes,  and  received  one  quarter  per  Cent.  Com- 
mission, as  a  single  Commission  on  one  transaction. 
On  the  same  25th  of  May,  Mr.  Rothschild  purchased 
36,000  Rentes,  for  the  Paris  house,  from  other  persons^ 
at  68  francs  25  centimes,  at  the  same  rate  of  exchange. 
The  printed  List  of  the  prices  of  Public  Securities,  for 
the  26th  of  May  (no  List  having  been  published  for 
the  25th)  stated  the  price  of  Rentes  to  be  68  francs  5a 
centimes :  and  the  Plaintiff,  on  the  27th  and  29th  of 
May,  and  1st  of  June,  sold  5,000,  15,000,  and  9,000 
Rentes  at  69,  and  at  the  same  rate  of  exchange.  The 
price  charged  for  the  Prussian  Bonds  was  also  the  cur* 

*  These  were  required  for  the  sale  of  the  Rentes. 
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rait  price  of  the  day.  Mr.  Rothschild  had  sold  Prussian 
Bonds,  on  the  15th  and  23d  of  May,  at  83,  and  the 
Plaintiff  had  purchased  Prussian  Bonds,  of  other  per- 
sons, on  the  6th  of  that  month,  at  84.  On  the  26th 
of  May,  the  PlaintiflF  sent  an  Answer  to  the  above- 
mentioned  Letter  of  the  25th  of  May,  and  expressed 
himself  thus :  "  I  beg  to  return  you  my  best  thanks  for 
getting  the  transaction  in  the  French  Funds  and  Prus- 
oan  Bonds  effected  so  much  to  my  advantage."  Shortly 
after  this  transaction,  French  Rentes  rose,  and  Prussian 
Bonds  feU. 
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The  Plaintiff,  in  a  Letter  written  to  N.  M.  Hoths- 
dnldon  the  13th  of  June  1818,  observed  that  he  had  been 
▼ery  unfortunate  in  selling  his  Rentes  so  soon ;  to  which 
Mr.  Rothschild  replied,  on  the  1 5th  of  the  same  month, 
that,  in  transactions  of  that  nature,  it  was  impossible 
to  be  always  on  the  right  side,  as  the  fluctuations  de- 
pended upon  such  numerous  circumstances;  that  he 
firaily  believed  that  Prussian  Bonds  would  be  at  go  per 
Cent,  and  that  he  should  not  be  surprised  to  see  it  in 
a  year ;  but  that  that  too  depended  on  circumstances  ; 
that  every  thing  then  appeared  favourable  for  it.  On 
the  2d  of  June  1818,  the  Plaintiff  instructed  his  Brokers, 
Messrs.  Dearman,  Bell  ^  Harford,  to  purchase,  for  him, 
5,000  /.  Prussian  Bonds  ;  and  they  purchased  the  same 
of  Mr.  Rothschild,  and  sent  the  usual  Broker's  Note  to 
the  Plaintiff;  it  was  as  follows : ''  LondoUy  June  2d,  181 8. 
James  Brookman,  Esq.  We  have  bought  on  your  ac- 
count, of  N.  M.  Rothschild,  Esq.  5,000  /.  Prussian  5  per 
Cent  Bonds,  at  81 1  per  Cent.,  to  be  paid  for  in  Four 
Months,  with  Interest  from  the  day  of  Contract. — 
Dearman,  Bell  ^  Harford''  On  the  15th  of  the 
same  Month  the  Plaintiff,  bought,  of  Mr.  Rothschild, 
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40»ooo/.  more  Prussian  Bonds,  at  82  per  Cent,  at 
Twelve  Months  credit.  The  Broker's  Note  was  as 
follows :  "  Jos.  Brookman,  Esq.  We  have  bought  on 
your  account  40,000  /.  Prussian  Bonds  of  N.  M.  Hotlu^ 
child,  at  83  per  Cent,  to  be  paid  for  at  the  option  of  the 
Buyer  within  twelve  months,  allowing  5  per  Cent. 
Interest,  from  day  of  contract  to  day  of  payment — 
Dearmanf  Bell  If  Harford.''  In  a  Letter  written,  by  Mr. 
Rothschild,  to  the  Plaintiff,  on  the  12th  of  June  1818, 
the  Proposal  for  the  Purchase  of  these  Bonds,  was  men- 
tioned as  having  been  made  by  the  latter. 


On  the  15th  of  June,  Dearman  Sf  Co.  purchased,  for 
the  Plaintiff,  other  Prussian  Bonds,  to  the  amount  of 
10,000  /•  at  81  per  Cent,  and  at  a  Credit  of  Four  Months. 
Of  these  Bonds,  5,000/.  were  purchased  of  Mr.  Roth^ 
child,  and  the  remainder  of  Messrs.  S.  Sf  J.  TFmL 
The  Brokers  Note  of  this  last  transaction  also  was 
sent  to  the  Plaintiff.  The  Bonds  so  purchased  from 
Mr.  Rothschild,  amounted,  in  all,  to  50,000  /.  of  Bonds, 
but  as  Mr.  Rothschild  had  paid  part  only  of  the  In- 
stalments  on  them,  to  the  Prussian  Oovemm^it,  it 
was  agreed  that  he  should  pay  the  remaining  Instal- 
ments,  that  the  Plaintiff  should  pay  Interest  on  the 
Amount  advanced  and  to  be  advanced  by  Mr.  Roiks^ 
child  in  payment  of  the  Instalments,  and  that  Mr. 
Rothschild  should  hold  the  Bonds  for  his  security. 
In  April  and  May  1818  the  Plaintiff  had  purchased,  ci 
other  persons,  15,000/.  Prussian  Bonds,  and  having 
to  pay  for  part  of  them  in  September  following,  he,  on 
the  18th  of  that  Month,  borrowed  of  Mr.  RothuMd 
through  Dearman,  Bell  Sf  Harford,  8,500 /L;  and,  on 
the  receipt  of  that  Sum,  the  Brokers  delivered  to 
Mr.  Rothschild  the  Plaintiffs  Promissory  Note  for  the 
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imoanty  payable  with  Interest  at  5  per  Cent.^  and  they 
also  delivered  to  him  11,000/.  of  the  15,000/.  Prus- 
sian Bonds  belonging  to  the  Plaintiff,  as  a  collateral 
Secnrity  for  the  8,500  /•  and  Interest  After  the  deli- 
very of  these  last-mentioned  Bonds  Mr.  Rothschild 
ought  to  have  had  in  his  hands,  Prussian  Bonds  be- 
longing^ to  the  Plaintiff,  to  the  amount  of  6i,ooo/. 
On  the  7th  of  October  1818,  Mr.  Rothschild  paid,  to  the 
Plaintiff,  the  half-year's  Dividend  on  that  amount  of 
Bonds,  which  became  due  on  the  1st  of  that  month. 
In  October  1818,  the  credit  allowed  on  the  two  pur- 
chases of  5;000  /.  Bonds,  expired ;  but  Mr.  Rothschild 
agreed  to  extend  the  credit  as  to  them,  so  as  to  place 
them  on  the  same  footing  as  the  40,000  /.  Bonds.  On 
the  6th  of  October,  (by  which  time  Mr.  Rothschild 
had  paid,  all  the  Instalments  on  the  50,000/.  Bonds 
to  the  Prussian  Government)  an  Account  was  made  out 
of  what  was  due,  to  Mr.  Rothschild,  in  respect  of 
tho6e  Bonds;  and  it  appeared  that  41,522/.  45.  lod. 
was  due  to  him  in  respect  thereof.  The  Plaintiff  not 
being  able  to  pay  that  Sum,  it  was  agreed  that  the 
Plaintiff  should  give  Mr.  Rothschild  his  Promissory 
Note  for  41,500/.,  and  that  Mr.  Rothschild  should  re- 
tain the  50,000  /.  Bonds  as  a  collateral  Security  for  the 
Amount  of  the  Note.  Accordingly  the  Plaintiff  gave 
to  Mr.  \Rothsc1uld  his  Promissory  Note  for  41,500/. 
uid  left  the  50,000  /.  Bonds  deposited  with  him,  as 
a  collateral  Security  for  the  Payment  of  that  Sum. 
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Mr.  Bell,  who  was  examined  for  the  Plaintiff,  as  to 
this  part  of  the  transaction,  deposed  that  he  believed 
that  it  was  not  understood  or  agreed  between  the 
Plaintiff  and  Mr.  Rothschild  that  the  latter  was  to  be 
at  liberty  to  use,   as   his  own,    the  50,000/.   Bonds, 

M  4 


i6o 
1829. 

* V  * 

Brookman 

r. 
Rothschild. 


CASES    IN    CHANCERY. 

but  that  those  Bonds  were  to  be  held  by  him,  as  the 
specific  property  of  the  Plaintiff,  subject  to  the  payment 
of  the  41,500/.  and  Interest;  and  that,  as  far  as  the 
Plaintiff  was  concerned,  these  were  real  and  bonafidt 
transactions. 

On  the  15th  of  October  1818  the  Plaintiff^  through 
the  agency  of  Dearman  ^  Co.^  borrowed,  of  Mr.  Rothi^ 
child,  the  further  sum  of  4,200  /. ;  and,  on  the  receipt 
of  that  Sum,  the  Brokers  handed  over,  to  him,  the 
Plaintiff's  Promissory  Note  for  the  amount,  and  de- 
posited with  him  6,000  /.  Prussian  Bonds  belonging  to 
the  Plaintiff,  as  a  coUateral  Security.  In  these  6,000  /• 
Bonds  were  included  2,000/.  of  the  14,000/.  Bonds 
which  had  been  delivered,  by  Mr.  Rothschild,  to  the 
Plaintiff,  in  respect  of  the  purchase  of  Bonds  to  that 
amount,  made  on  the  25th  of  May  1818 ;  but  it  did  not 
appear  how  the  remainder  of  those  14,000/.  Bonds 
were  disposed  of.  After  this  last  deposit,  Mr.  Rothschild 
ought  to  have  had,  in  his  hands.  Bonds,  belonging  to 
the  Plaintiff,  to  the  Amount  of  67,000/. 

In  December  1818,  at  which  time  Prussian  Bonds 
had  fallen  about  7  per  Cent.,  the  Plaintiff  met  Mr. 
Rothschild  near  his  house  in  London,  as  the  Plain- 
tiff and  Mr.  Bell  were  going  thither,  and  Mr.  Roths- 
child, then  recommended  the  Plaintiff  to  sell  his  Prus- 
sian Bonds,  then  in  Mr.  RothschilcPs  hands,  and  to 
invest  the  proceeds  in  the  French  Funds,  and  added 
that,  by  so  doing  he  had  no  doubt  that  the  Plaintiff 
would  repair  the  losses  that  he  had  sustained.  In  con- 
sequence of  this  advice  the  Plaintiff  sold,  to  Mr.  Roths- 
child,  37,000/.  Bonds,  on  the  17th  of  December  1818, 
at  76  per  Cent.,  and  30,000  /.  Bonds,  on  the  31st  of  the 
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same  month,  at  the  same  price.    Notwithstanding  the  1839 

UfiOoL  and  6,000/.  Bonds  were  included  in  these 
Sales,  Mr.  Rothschild  had,  previously  to  the  17th  of 
December  1818,  sold  and  delivered  11,000/.  of  those  i>Q-j,gJ„,Li, 
Bonds,  to  other  persons  ;  the  Plaintiff,  when  he  depo- 
sited those  Bonds,  having  consented  to  Mr.  Rothschilds 
using  them  if  he  thought  proper  so  to  do,  on  Mr.  Roths- 
ckUd  undertaking  to  give  to  the  Plaintiff  Bonds  of 
equal  amount,  whenever  required.  The  1 1 ,000  /.  Bonds 
so  sold,  were  disposed  of  at  about  76  per  Cent.  Be- 
tween the  18th  and  2gthof  December  1818,  Mr.  Roths'- 
child  sold  47,000/.  of  his  own  Bonds,  some  at  75 1,  and 
the  remainder  at  75  per  Cent. 

Out  of  the  proceeds  of  the  67,000  /.  Prussian  Bonds, 
Dtamum  4r  Co.  paid,  to  Mr.  Rothschild,  the  amount  of 
the  Plaintiff's  two  Promissory  Notes  for  8,500  /.  and 
41,500/.,  leaving  the   Note   for  4,200/.  still  unpaid. 
Mr.  Rothschild,  having  called  upon  the  Plaintiff  to  de- 
posit other  Prussian  Bonds,  as  a  security  to  him,  for 
the  payment  of  that  Note,  the  Plaintiff  deposited,  with 
him,  such  Bonds,  to  the  amount  of  5,500  /.    On  the 
5th  of  February  i8ig,  the  Plaintiff  sold  those  Bonds, 
to  Mr.  Rotluchild,  at  the  price  of  78  j  per  Cent.,  and 
die  remaining  Promissory  Note  was  paid  out  of  the 
proceeds.     About  a  month  after  the  67,000/.  Bonds 
were  sold  as  before  mentioned,  the  price  of  Prussian 
Bonds  rose  3I  per  Cent.    As  to  the  50,000/.  Bonds, 
iH>t  one  of  them  was  ever  looked  out  or  selected  from 
the  other  Bonds  in  Mr.  Rothschild^s  hands,  although 
he  had  at  all  times.  Bonds  to  that  amount,  ready  to 
tiansfer  to  the  Plaintiff  whenever  he  vras  entitled  to 
^  for  the  same. 
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1829.  Betweea  the  17th  of  December  1818,  and  the  5th  of 

* * — ^      Febraary  iSig^the  Plaintiff  purchased,  o(  Mr.  Rothschild, 

Brookvak      several  sums   of  French  Rentes^  at  different  prices, 

amounting,in  the  whok^to  1 1 5^000  francs^f  such  Rentes^ 
and  the  Purchase-monies  amounted,  in  the  whole,  to- 
65,649/.  OS.  8d.  By  the  terms  of  the  Contracts,  the 
Plaintiff  was  to  pay  the  Purchase-monies,  with  Interest 
at  5  per  Cent  on  or  before  the  15th  of  June,  then  next, 
(being  the  period  at  which  the  Credit  for  the  Prussian 
Bonds  would  have  expired),  and  was  then  to  have  the 
Rentes  transferred  to  him ;  and  he  was  to  be  at  liberty 
to  call  for  an  earlier  transfer,  of  all  or  any  part 
of  the  Rentes,  on  payment  of  the  Purchase-money  for 
the  amount  A  Broker's  Note,  of  each  Contract,  was 
made  out  and  signed  by  Dearman  if  Co.  the  Plaintiff^s 
Brokers,  in  the  usual  form.  As  far  as  the  Plaintiff  was 
concerned,  these  were  real  transactions ;  and,  in  April 
1819,  Mr.  Rothschild  accounted,  to  the  Plaintiff,  for  the 
half-year's  Dividends,  which  had  become  due  on  these 
Rentes  in  March  preceding,  after  deducting  his  Commis- 
sion for  receiving  the  same;  and  Messrs.  JSo/A^c&i/ef,  Bro- 
thers, of  Paris,  in  Letters  which  they  wrote  to  Dearman 
If  Co,  in  May  1819,  spoke  of  the  Rentes  as  the  Plaintiff's. 
But  the  1 15,000  Rentes  were  never  invested  in  the 
name  of  the  Plaintiff,  nor  were  the  same  set  apart  for 
him,  or  in  any  manner  identified  as  his  property. 

On  the  26th  of  May  1819,  the  Plaintiff  sold,  in 
Lotidon,  through  Dearman  if  Co.  5,000  of  his  115,000 
Rentes,  to  a  Mr.  Blakesley,  and  on  Dearman  fy  Co. 
paying  to  Messrs.  Rothschild  the  Contract  price  for 
the  Rentes  so  sold,  they  were  transferred,  to  the 
Purchaser,  by  Mr.  Rothschild  and  his  Partners.  Im- 
mediately afterwards,  Mr.  Rothschild  recommended  the 
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Plaintiff  to  sell  the  remainder  of  hia  Rentes  in  Paris, 
and  advised  him  to  send  an  Express,  to  the  house  of 
Raiktchild,  Brothers,  in  Paru,  for  that  purpose.     The     Bbookmah 
Plaintiff  accordingly  caused   his  Brokers,    Dearman 
tf  Co.  to  write  an  Order,  to  the  house  of  Rothschild 
Brothers,  of  Parts,  to  sell  his  remaining  1 10,000  Rentes ; 
and,  on  the  a6th  of  May  i8ig,MT.  N.M.  Rothschild  wrote 
a  Letter  to  Rothschild,  Brothers,  inclosing  the  Order,  and 
stating  that  the  Plaintiff  had  been  very  unfortunate  in  his 
speculations,  and  requesting  them  to  do  their  best  for 
him.  This  Letter  concluded  as  follows :  "  These  Rentes 
I  sold  to  Mr.  Brookman,  but  they  have  not  yet  been  in- 
Tested  iu  his  name,  therefore  I  hand  you,  at  the  foot,  the 
particulars,  amounting  to  1 15,000  Rentes :  but  you  have 
only  to  dispose  of  1 10,000  Rentes,  the  other  5,000  Rentes 
baTing  been  sold  here,  and  I  shall  give  an  Order  for  the 
Transfer  next  Friday/'    An  account  of  the  prices  at 
which  the  115,000  Rentes  had  been  sold  by  Mr.  Roths* 
child  to  the  Plaintiff,  was  contained  in  a  Postscript. 
This  Letter  was  sent  by  express,   according  to  Mr. 
Rothschild's    advice,    and    he    charged   the  Plaintiff 
372.    6s.  2d.  for  the    expenses    of  it.     Rothschild, 
Brothers,  in  a  Letter  of  the  2gth  of  May  1819,  sent  to 
Dearman  !f  Co.  an  Account  of  the  Sales  of  the  110,000 
Rentes,  by  which  it  was  represented  that  they  had  sold 
them,  in  different  portions,  at  prices  varying  from  66  fr. 
30  cents,  to  66  fr.  60  cents,  per  Cent ;  and  they  stated 
that  they  had  used  their  best  exertions  in  the  Sales,  and 
apologised  for  not  remitting  the  proceeds  on  that  day, 
on  account  of  the  scarcity  of  Bills  on  London.    This 
Letter  was  received,  by  Dearman  is  Co.  on  or  before  the 
ad  of  June  1819.    In  the  Account  above-mentioned, 
the  largest  prices  were  given  credit  for  on  the  smallest 
Sums,  and,  Rothschild,  Brothers,  made  a  charge  of  9,132 
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francs  for  Commission  and  Brokerage.  Upon  this  trans- 
action the  Plaintiff  sustained  a  loss  amoonting  to 
4^830  /.  1 8  5.  6  (i.  On  searching  the  Groyemment  Books 
in  Ranee,  it  appeared  that  Sales  of  Rentes  to  the 
amount  of  120,950  francs  were  effected  by  Rothschild, 
Brothers,  on  the  28th  of  May  i8ig;  but  it  could  not 
be  distinctly  ascertained  whether  the  Plaintiff's  Rentes 
were  included  in  those  Sales.  The  Plaintiff  having 
expressed,  to  Mr.  N.  iU .  Rothschild,  his  dissatisfaction 
at  the  low  prices  for  which  his  Rentes  had  been  sold, 
Mr.,  Rothschild,  at  his  request,  consented  that  the  credit 
should  be  extended  three  months,  and  that  the  money 
produced  by  the  Sales  of  the  110,000  Rentes^  and 
which  still  remained  in  the  hands  of  Rothschild,  Brothers, 
should  be  re-invested  in  the  same  Stock.  On  the  8th 
of  June  181  g,  Mr.  N.  M.  Rothschild  wrote  a  Letter  to 
Rothschild,  Brothers,  containing  the  following  passage : 
*'  I  enclose  you  a  Letter  from  Mr.  •/.  Brookman,  and 
have  agreed  that  the  110,000  Rentes  shall,  as  far  as  the 
proceeds  admit,  be  purchased  c^ain,  without  any  charge 
of  Commission  for  this  purchase.  Therefore  please  to 
apprise  him  of  such  purchase ;  and  I  recommend  you  to 
do  the  best  you  can.  You  will  please  keep  the  Rentes 
in  your  name,  and  Bills  will  be  drawn  against  it  for 
three  months,  in  order  to  secure  the  exchange." 


On  the  12th  of  June  18 ig,  Rothschild,  Brothers,  wrote 
a  Letter  to  the  Plaintiff,  in  which  they  stated  that,  on  the 
receipt  of  the  Letter  of  the  8th  of  that  month,  they  gave 
orders,  to  their  Brokers,  to  lay  out  the  Plamtiff's  money 
in  their  hands,  in  the  purchase  of  105,500  Rentes  for 
his  account ;  that  the  Rentes  were  purchased,  in  certain 
portions,  varying,  in  price,  from  68.60  to  68.70  per 
Cent.;  that  the  Brokerage  amounted  to  1,811  francs  95 
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centimes ;  and  they  added  :  ''  We  most  heartily  wish  iSag» 

you  success  in  this  renewed  operation,  and  that  the  "        ' 

event  will  fully  justify  the  agreements  you  have  made     Brook mak 

respecting^  it."    In  this  purchase  the  hi&rhest  prices   „ 

1  ...      1    ,  nr^  t        1     Rothschild. 

were  charged  for  the  largest  portions  of  Rentes  purchased. 

The  Plaintiff  being  dissatisfied  with  these  prices,  con- 
sidering them  not  to  be  the  fair  market  prices,  Dear^ 
man  Is  Co.  by  his  desire,  wrote,  on  tlie  22d  of  June 
iSiQy  to  Rothschild,  Brothers,  and  submitted  to  them 
that,  considering  the  prices  at  which  the  Rentes  had  been 
purchased,  there  must  have  been  some  mistake  in  the 
instructions  sent  to  them,  or  that  they  had  not  dearly 
understood  those  instructions,  but  had  purchased  the 
Rentes,  for  time,  and  had  given  higher  prices  on  that 
account. 

On  the  26th  of  June  i8ig,  Jio/A^cAt/c^, Brothers, replied 
lo  this  Letter  as  follows:  **  We  have  before  us  your 
favour  of  the  22d  Instant,  and  in  reply  beg  to  hand  you 
enclosed  an  authentic  course  of  the  ready-money  prices 
of  Rentes  on  the  nth  Instant,  the  day  on  which  Mr. 
Brookman^s  Order  was  received,  and  on  which  the  re- 
purchase was  made  for  him.  He  certainly  has  reason  to 
regret  the  high  prices,  but,  independent  of  our  not  feeling 
ourselves  justified  in  deferring  the  execution  of  the  Order, 
we  had  no  reason  whatever  to  induce  us  to  do  it,  as  there 
waSf  at  the  moment,  every  appearance  of  a  continued  rise, 
and,  although  the  Rentes  have  latterly  experienced  con- 
siderable variation,  yet  they  yesterday  closed  at  68.75, 
the  highest  course  at  which  any  part  of  the  Stock  was 
re-purchased.  Feeling,  as  wedid,  the  most  anxious  desire 
that  this  operation  should  have  terminated  with  advan- 
tage, we  have  experienced  considerable  pain  from  the 
result  of  it ;  but  we  can  with  truth  say  that,  both  in  the 
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sale  and  re-purchase«  our  very  best  exertions  were  ased, 
and  that  circumstances  alone  have  been  unfayourable  to 
us.  We  still  hope  that  the  re-investment  of  the  Amount^ 
may,  in  the  end,  turn  out  well,  and  shall  be  most  happy 
to  do  our  best  to  contribute  to  it,  whenever  our  exertions 
may  be  again  called  for.'' 

The  purchases  of  the  105,500  Rentes  could  not  be 
identified  in  the  French  Government  Books.  In  Sep- 
tember 181 9,  Mr.  Bell,  by  the  direction  of  the  Plaintiff, 
applied  to  the  Defendant  to  obtain  his  consent  that  the 
105,500  Rentes  should  be  sold  in  London,  in  great 
or  small  amounts,  as  opportunity  might  offer :  but  the 
Defendant  refused  to  comply  with  the  proposal,  and 
advised  the  Plaintiff  that  it  would  be  more  beneficial 
to  him  to  have  the  Rentes  sold  in  Paris,  The  Plaintiff 
acceded  to  this  advice,  and,  accordingly,  on  the  20th  of 
September  1819,  went,  to  Paris,  with  his  broker, 
Mr.  Bell. 


To  a  Letter  which  Mr.  N.  M.  Rothschild  addressed  to 
Rothschildt  Brothers,  on  the  15th  of  September  1819, 
was  the  following  Postscript :  "  Mr.  Brookman  and 
Mr.  Bell  the  Broker,  intend  visiting  you  respecting  Mr. 
Brookman^s  French  Stock.  I  will  write  you  fully  re- 
specting this  business,  by  my  next."  In  a  Letter  which 
RothschUd,  Brothers,  wrote  to  Mr.  N.  M.  Rothschild  on 
the  20th  of  September  1819,  there  was  the  following 
passage :  "  Due  attention  will  be  paid  to  your  cautions 
respecting  Mr.  Bell  and  Mr.  Brookman."  And,  in 
another  Letter  of  the  24th  of  September  1819  they 
wrote  as  follows :  '^  We  have  settled  Mr.  Brookman*s 
concern,  and  will  hand  you  the  particulars  to-morrow/' 
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OH'Ae  3i8t  of  September  181  g,  the  Plaintiff  had  an 
interview  at  Paris  with  Mr.  James  Meyer  Rothschild, 
one  of  the  Firm  of  Rothschild,  Brothers,  when  he  gave 
instmctions  for  the  sale  of  his  Rentes.  The  Plaintiff  was 
informed  that  his  Rentes  had  been  sold^  by  a  Letter  from 
Rothschild,  Brothers,  of  the  22d  of  September  1819,  by 
which  it  appeared  that  he  was  a  gainer,  by  the  trans- 
action, to  the  Amount  of  3,395  /•  7  s.  6  d.  Hiat  letter 
was  as  follows : 

"  Paris,22d  September  1819. 
"  Sir, — Agreeably  to  your  verbal  instructions  we  have 
the  pleasure  to  announce  the  sale  we  have  effected  of  yout 
frs*  105^00  Rentes,  at  71.35  producing  frs.  19505,485, 


Deducting  Conmiission, }  per  Cent. 

Brokerage,^    ditto 


-    frs. 


7>62740 
1,881.85 

9409.25 


Remains  Net  1496,075.75,  which  proceeds,  at  the 
exchange  of  25.20,  make  59,368/.  is.Sd.  sterling,  which 
yrt  remit  to  N.  M.  Rothschild,  of  London,  in  Bills  at  30 
days'  date  from  the  26th  Instant,  thus  closing  the  trans- 
action per  Net  appointment.  Please  to  acknowledge 
receipt  of  the  present,  and  believe  us  very  sincerely, 

'^  Sir,  your  most  obedient  servants, 

''  De  Rothschild,  Brothers/' 

"  The  Dividend  on  the  above  Rentes  is  to  be  added  to 
our  remittance,  viz.  on    -        -        -     frs.  52,750. 

Commission  i  P.  7»  263.75 

52,486.25 

which  at  25.20.  is  2,082/.  15  s.  9  c/.  also  to  be  re- 
mitted to  N.  AT.  Rothschild,  of  London,  consequently 
together  61450  /.  17  «.  5  d.  sterling." 
"  James  Brookman,  Esq.  Paris,'* 


i6y 

iBtg. 
Brookmait 

Rothschild. 


'  f 


1 68 

Brookmak 
Rothschild. 


CASES    IN  CHANCERY. 

On  the  25th  of  September  1 81  g,  RothschUd,  Brothers, 
wrote  another  Letter  to  the  Plaintiff,  which  was  as 
follows :  ''  Sir,— Referring  you  to  our  Letter  of  the  2sd 
Instant,  we  hand  you  at  foot  a  Note  of  the  Sale  and  re- 
purchase of  Rentes  which  took  place  for  you  in  the 
Months  of  May  and  June,  leaving  Balance  in  your 
favour  of  frs.  686,56,  at  25.20,  27  /.  4  5.  1  d.  sterling, 
making  the  total  Amount  of  our  remittance  to  JV.  JIf  • 
Rothschild,  61478/.  165.  sterling,  at  30  days'  date. 
**  We  are,  very  truly,  Sir,  your  most  obedient  servants, 

"  De  Rothschild,  Brothers." 

"  May  29,  Sold  frs.  110,000  Rentes, 

producing    -        -        -        -        frs.  1 ,452,067.50 
''  June  12,  Bought  105,500,  costing  -         ^»45i>38i.95 


''  Balance  frs. 


685.66 


No  Bills  were  remitted  on  this  occasion :  but,  on  the 
28th  of  October  i%ig,N.M.  Rothschild  debited  Messrs. 
Rothschild,  Brothers,  with  the  Amount  of  the  Proceeofs 
of  the  Sale  of  the  105,500  /.  Rentes,  and  gave  a  corres- 
ponding Credit  to  the  Plaintiff. 

On  searching  the  Government  Books  in  Paris,  it  did 
not  appear  that  De  Rothschild,  Brothers,  had  sold,  be- 
tween the  21st  and  27th  of  September  1819,  Rentes  to 
a  greater  Amount  than  10430. 

After  the  Plaintiff's  return  from  Paris,  Mr.  N.  M. 
Rothschild  mvide  out  his  Account,  in  which  he  charged 
the  Plaintiff  with  the  Purchase-money  for  the  115,000 
Rentes,  and  with  Interest  thereon,  and  gave  him  credit 
for  six  months  Dividends  thereon,  (after  deducting  }  per 
Cent  for  Commission),  and  he  also  gave  the  Plaintiff 
credit  for  Interest  on  those  Dividends,  from  the  gth  of 
April  to  the  28th  of  October  1819,  and  credit  for  the 
Proceeds  of  the  5,000  Rentes,  sold  to  Mr.  Blahesky, 
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and  for  Interest  thereon  to  the  28th  of  October  1 8 1  g,  and 
also  for  the  remittance  alleged  to  have  been  received,  from 
Soihschild^BtotherB,  in  respect  of  the  sale  of  the  105,500 
Rentes.  On  this  Account  a  balance  of  1 ,614  /.  19  s,  2  </• 
appeared  to  be  due,  from  the  Plaintiff,  to  Mr.  N.  Af. 
Boihsekild;  and,  on  the  loth  of  December  1819, 
the  Plaintiff  gave  Mr.  N.  M.  Rothschild  a  Cheque  on 
his  Bankers,  for  that  Balance.  This  finally  closed  all 
transactions  and  Accounts  between  N.  M.  Rothschild 
and  the  Plaintiff. 

The  Plaintiff  continued  to  buy  and  sell  French  Stock 
daring  the  whole  of  the  following  year,  and  employed 
RothschUd,  Brothers,  of  Paris,  as  his  Agents,  in  those 
transactions:  and,  during  1821  and  1822,  he  bought 
and  sold  Spanish  aud  Colombian  Bonds,  Shares  in  Joint 
Stock  Companies  and  other  Securities  to  a  considerable 
amount* 
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In  December  1823  he  addressed  a  Letter,  to  James 
Sothschild,  of  Paris,  one  of  the  Firm .  of  Rothschild, 
Brothers^  in  which,  after  apologizing  for  the  intrusion, 
and  attributing  it  to  the  urgency  of  pecuniary  distress, 
be  said  that,  upon  looking  over  his  papers  lately,  he 
iiad   discovered  that  Messrs.  Rothschild  had  had  the 
proceeds  of  the  Sale  of  the  110,000  French  Reutesi 
^hich  they  had  sold  for  him  on  the  28th  of  May  i8ig, 
j<i  their  hands,  from  that  day,  till  the  i  ith  of  June  fol- 
lowing, for  which  they  had  not  allowed  him  Interest,  and 
^"^equesting  them  to  rectify  that  mistake.     Messrs.  Roths-* 
^:^^ld  answered,  by  a  Letter,  stating  that  is  was  uot  their 
^^ustom  to  allow  Interest  for  Money  lying  in  their  bands, 
^mable  to  be  called  for  at  a  moment's  notice ;  and  they 
^>elieved  their  practice  was  general ;  but,  at  the  same 
Vol.  III.  N 
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time  they  expressed  their  regret  for  the  Plaintiflri  mis^ 
fortunes,  and  enclosed  him  50  /.  as  a  present. 

On  the  22d  of  January  1 824,  the  Plaintiff  wrote  a 
Letter  to  N.  M.  RothschUd,  in  which,  after  stating  him- 
self to  be  in  distress,  he  begged  to  call  his  attention  to 
the  Contracts  entered  into  between  them  in  December 
1818^  and  January  and  February  i8ig,  and  said  tha^ 
by  the  terms  of  those  Contracts,  he  was  to  have  had  the 
option  of  selling  the  1 15,000  Rentes  gradually  in  parts, 
upon  paying  Mr.  Rothschild  for  them,  at  the  time  of 
requiring  their  Delivery,  and  that,  when  the  time  ap- 
proached for  their  being  sold,  Mr.  Rothschild,   bad 
compelled  him  to  sell  them,  altogether,  in  Perm,  by  which 
lie  had  sustained  a  loss  of  1,000  /.,  and  he  claimed  Com- 
pensation for  that  alleged  loss.    Mr.  Rothschild,  con- 
ceiving this  demand  to  be  unfounded,  rejected  it;  upon 
which  the  Plaintiff  again  wrote  to  Mr.  Rothschild,  stating 
that  he  had  applied  to  a  Professional  friend  who,  on 
being  made  acquainted  with  the  transactions  that  bad 
taken  place  between  them,  strongly  advised  him  to  file 
a  Bill,  to  oblige  Mr.  Rothschild  to  answer,  upon  oath, 
various  questions  upon  many  points  of  those  transac- 
tions, and  upon  the  Accounts  which  the  latter  had  givai 
in,  and  which  the  Plaintiff  had  paid.    The  Plaintiff 
added  that,  as  the  transactions  and  Accounts  involved 
questions  of  very  great  importance,  he  wished   Mr. 
Rothschild  to  be  informed  of  his  intention  before  he 
proceeded  to  file  the  Bill,  in  order  that  he  might  have  it 
in  his  power  to  propose  some  arrangement.    Afterwards 
some  correspondence  took  place  between  the  Plaintiff 
and  Mr.  RothschilttB  Solicitors,  but  no  arrangement  was 
come  to ;  and,  on  the  24th  of  April  1824,  the  Plaintiff 
filed  his  Bill  against  Mr.  N.  M.  Rothschild  alone.    The 
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Drfendant  having  stated  in  his  Answer,  that  he  carried  1829. 

on  bosiness  in  partnership  with  his  Brothers,  and  that      *        ' 
all  the  dealings  and  transactions  mentioned  in  the  Bill     Bkookmaii 
took  place,  so  far  as  he  was  concerned  therein,  on  the 
joint  account  of  himself  and  his  Brothers,  the  Plaintiff 
amended  his  Bill,  and  made  the  Brothers  Defendants. 

Tlie  substance  of  the  Bill  was,  that  Mr.  N.  M.  Rothi^ 
dmld  was  an  Agent  or  Broker  for  the  sale  of  Foreign 
Stooka  and  Securities ;  that,  in  March  1818,  the  Plaintiff 
empfejed  him  as  his  Agent,  in  procuring  the  Dividends 
on  his  20,000  Rentes  to  be  received  in  Paris,  and 
innitted  to  him  in  England :  that  those  Dividends  were 
iceeiTed  by  Rothschild,  Brothers,  and  remitted  to  N.  M. 
Rothschild,  who  paid  them  over  to  the  Plaintiff,  after 
dedacting  his  Commission  thereon :  that,  by  that  raeans^ 
the  Plaintiff  became  acquainted  with  N.M.  Rothschild; 
and  the  latter  learnt  that  the  Plaintiff  had  property  in  the 
Freaeh  Funds :  that  N.  M.  Rothschild  expressed  a  great 
desire  to  serve  the  Plaintiff,  and  stated  that  he  should 
bave  considerable  opportunities  of  assisting  the  Plaintiff, 
if  he  were  employed  by  him  as  his  Agent,  in  the  pur- 
chase of  Foreign  Stock ;  that  the  Plaintiff  placed  the 
vtmebt  eonfidence  in  Mr.  Rothschild,  and  employed  him 
IS  his  Agent  in  the  transactions  mentioned  in  the  Bill, 
and  that  Mr.  Rothschild  accepted  the  office  of  the 
Plaintiff^  Agent,  and  charged  him  a  Commission  upon 
all  his  transactions  for  him.  The  Bill  then  stated  the 
transactions  before  detailed,  but  attributed  the  Plaintiffs 
having  engaged  in  every  one  of  them,  whether  it  was 
a  Purchase  or  Sale,  to  advice  alleged  to  have  been  given 
to  him  by  Mr.  Rothschild,  and  to  the  confidence  which 
he  reposed  in  Mr.  Rothschild.  The  Bill  then  alleged  that 
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the  Plaintiff  had  lately  discovered  that  Mr.  Rothschild, 
throughout,  gave  him  false  advice  with  a  view  to  his  own 
profit.  With  respect  to  the  sale  of  the  20,000  Rentes,  the 
Bill  stated  that  the  Plaintiff  was  induced,  by  RothschiltPB 
Letter  of  the  25th  May  1 8 1 8,  to  suppose  that  those  Rentes 
had  been  sold  to  some  third  person,  in  open  market ;  bat 
that  he  had  lately  discovered  that  they  were  purchased 
by  Rothschild  himself,  and  that,  soon  after  the  Side, 
the  price  of  Rentes  rose,  as  Rothschild  had  foreseen 
would  be  the  case.  The  Bill  insisted  that  this  transactioii 
was  fraudulent  and  void,  Rothschild  having  purchased 
the  Rentes,  without  the  Plaintiff's  knowledge,  while  he 
was  employed,  by  the  Plaintiff,  as  his  Agent  or  Broker, 
for  the  sale  thereof,  and  that,  if  Rothschild  had  intimated 
that  he  himself  was  to  be  the  purchaser  of  those  Rentes, 
the  Plamtiff  would  have  suspected  that  he  was  interested 
in  the  advice  that  he  gave,  to  the  Plaintiff,  to  sell  them, 
and  would  not  have  acted  on  his  advice.  It  was  not, 
however,  alleged  that  the  Plaintiff  received  less  than  the 
fair  market  price  of  die  day  for  his  Rentes. 


With  respect  to  the  5,000/.,  5,000/.  and  40,000/. 
Prussian  Bonds,  it  was  alleged  that  the- Plaintiff  pur- 
chased them,  by  the  recommendation  of  Mr.  Roih^^ 
.  ehild,  and  that  specific  Bonds  to  the  amount  of  50,000  L 
ought  to  have  been  set  apart  for  the  Plaintiff,  as 
his  specific  property,  and  kept  by  Mr.  Rothschild 
distinct  from  his  other  Bonds,  and  to  be  in  no  way 
parted  with,  without  the  Plaintiff's  consent ;  but  that  no 
Bonds  were  set  apart,  and  that,  for  want  of  such  appro- 
priation, the  purchase  of  those  Bonds  in  June  181^,  and 
the  sale  of  them  in  December  1818,  were  false  and 
fraudulent,  and  ought  to  be  considered  null  and  void. 
With  respect  to  the  purchase,  by  the  Plaintiff,  of  the 
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115,000  Rentes  in  December  1818,  and  January  and 
February  i8ig,  the  sale  of  110,000  of  those  Rentes  in 
May  following,  the  purchase  of  105,500  Rentes  on  the 
nth  of  June  1819,  and  the  sale  of  those  Rentes  in 
September  following,  the  Bill  alleged  that  those  Pur- 
chases and  Sales  also  were  made,  by  Mn  RothschileTs 
advice,  but  that  no  such  Sales  or  Purchases  ever 
actually  took  place,  but  that  the  same  were  nominal  and 
fictitious,  and  that,  therefore,  those  transactions  were  to 
be  considered  fraudulent  as  against  the  Plaintiff.  The 
Bill  further  charged  that,  when  the  Plaintiff  settled  the 
account  in  December  1819,  upon  which  he  paid  the 
Balance  of  1,614/.  ig««  2d.  he  was  ignorant  of  the 
several  circumstances  in  the  Bill  allied,  and  that  he 
had  since  discovered  that  there  were  various  errors  and 
improper  charges  in  that  Account. 
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The  Bill  prayed  that  the  purchase,  by  Mr.  Rothschild, 
of  the  20,000  Rentes,  might  be  declared  fraudulent  and 
Toid,  and  that  he  might  be  ordered  to  transfer.  Rentes 
to  that  amount,  into  the  name  of  the  Plaintiff,  or  to  pay^ 
to  the  Plaintiff,  their  then  value,  and  also  the  Dividends 
which  had  accrued  since  the  purchase  of  the  Rentes, 
the  l^ntiff  offering  to  repay  the  Purchase-money,  with 
Interest  at  5  per  Cent,  from  the  time  of  the  purchase, 
and  that  the  Accounts^  between  the  Plaintiff  and  N.  M. 
Rothschild,  might  be  opened,  and  that  an  Account  might 
be  taken  of  all  the  dealings  and  transactions  between 
the  Plaintiff  and  N.  M.  Rothschild  and  his  Brothers ; 
and  thaty  in  taking  that  Account,  N.  Af.  Rothschild 
might  be  charged  with  the  difference  between  the 
price  at  which  he  sold  the  50,000  /.  Prussian  Bonds 
to  the  Plaintiff,  and  37,500/.,  the  price  at  which  he 
pretended  to  buy  them  back,  with  Interest  from  the  31st 

N  3 


V. 
ROTBSCIIILD. 


174  CASES    IN    CHANCERY. 

18^9.  of  December  1818.  And  that  N.  M.  Rothxhild  rsaiofA 
*  "^  '  be  charged  with  the  actual  value  or  price  of  the  1 7,000/. 
Brook  MAN     Pnissian  Bonds,  with  Interest  at  6  per  Cent,  fixjm  the 

time  when  he  actually  sold  the  same ;  and  also  with  the 
value,  to  be  then  sold,  of  110,000  French  5  per  Cent. 
Rentes,  and  with  the  Dividends  thereon,  from  the  time 
when  the  same  were  represented  by  N.  JIf  .  Rothschild  to 
have  been  purchased  by  the  Plaintiff,  the  Plaintiff  offer- 
ing to  be  charged  with  the  Purchase-money  agreed  to 
be  given  for  the  same,  with  Interest  at  5  per  Cent. ;  or,  at 
least,  that  Rothschild  might  be  charged  with  the 
1,614/.  igs.  ^d.  paid  to  him  by  the  Plaintiff  on  the 
10th  of  December  i8ig,  with  Interest  from  that  day  at 
5  per  Cent,  per  Annum ;  and  that  the  Sums  iminroperly 
chained  to  the  Plaintiff  for  Interest,  and  Expenses  of 
the  Express  might  be  disallowed. 

The  Defendant  N.  Af.  Rothschild  by  his  Answer  de- 
nied that  he  ever  carried  on  the  business  of  an  Agent 
or  Broker  for  the  the  sale  of  Foreign  Stocks  or  Secnritiea; 
but  he  admitted  that,  at  the  time  mentioned  in  the  Bill, 
he  was  in  the  habit  of  contracting  for  Government  Loans, 
and  dealing  very  extensively  in  Foreign  Securities. 
He  denied  that  the  Plaintiff  employed  him,  as  kis 
Agent,  in  procuring  the  Dividends  of  the  20,000  Rentes 
to  be  received  in  Paris  and  remitted  to  England;  bat 
said  that  the  Plaintiff  employed  Rothschild,  Brothers,  as 
his  Agents,  and  that  the  Defendant  acted  as  their  Agent 
in  that  transaction.  He  denied  all  the  allegations 
tending  to  charge  him  with  having  sought  the  confidence 
of  the  Plaintiff.  He  also  denied  that  he  ever  acted,  or 
consented  to  act  as  Agent  for  the  Plaintiff  in  the  sale  or 
purchase  of  Foreign  Stocks,  or  ever  charged  the  Plain- 
tiff with  Commission  thereon ;   but  that  the  house  of 
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Boiksehiid,  Brotfaen,  were  the  Plaiuti£r8  Agents  in  thoee 
transactions,  and  charged  the  Plaintiff  with  the  usual 
mocantile  Commission  on  his  transactions  abroad. 
With  respect  to  the  advice  which  he  was  allied  to  have 
given  to  the  Plaintiff,  he  said  that  he  and  his  Clerks 
were  daily  consulted  by  numbers  of  persons  at  his 
Counting-housei  and  upon  'Change,  as  to  the  Foreigii 
Fuids,  and  it  was  therefore  utterly  impossible  for  him 
to  recollect  what  advice  he  might  have  givea  upon  these 
subjects,  so  long  ago,  either  to  the  Plaintiff  or  any  other 
individual;  but  that,  whatever  advice  he  might  have 
given  to  the  Plaintiff,  or  to  his  Broker  on  his  behalf,  it 
was  always  given  bon&Jide,  and  that  the  only  advice  he 
recollected  to  have  given  to  the  Plaintiff  was  in  May 
i8ig,  to  sdl  his  110,000  Rentes,  in  Porii  rather  than  in 
Lomdon,  and  to  send  an  Express  for  that  purpose :  That, 
at  the  time  he  received  the  Plaintiff's  Letter  of  the  a4th 
of  May  1818,  which  contained  positive  orders  to  sell  the 
soyooo  Rentes,  it  appeared  to  him  to  be  immaterial  to 
the  interest  of  the  Plaintiff*  whether  the  Stock  was  sold 
to  the  Defendant  and  his  Partners,  or  to.  any  other 
person,  and  that  he  therefore  purchased  the  said  Stock 
OQ  behalf  of  himself  and  his  Partners,  at  the  price  of 
6g  fiancs  per  Cent,  at  the  exchange  of  23  francs  and  go 
oentimes  for  every  pound  sterling,  which  produced  the 
•um  of  11,548/.  2s.  4^.  exclusive  of  180/.  6$.  Sd. 
the  Interest  due  thereon :  That,  on  the  same  day,  he  made 
another  purchase  of  Rentes,  through  the  same  Brokers 
to  the  extent  of  36,000  Rentes,  and  gave  for  the  same 
68  i  francs  per  Cent,  and  at  the  same  rate  of  Exchange : 
That,  in  consequence  of  the  instructions  contained  in  the 
said  Letter,  he,  on  the  samei  day,  invested  the  proceeds 
of  the  sale  of  the  Rentes  in  the  purchase  of  Prussian 
Bonds»  to  the  amount  of  14,000  /.,  belonging  to  him,  at 
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82  }  per  Cent ;  that  82  }  per  Cent,  was  a  fidr  price,  tcr 
that  he  sold  Bonds,  on  the  33d  of  May,  at  83  per  Cent 
BBooxMAir     ffjjj^^  ^^  g jg  ^(  ^^  Bonds  was  not  a  nommal  Sale,  he 

H        *  having  in  his  possession  at  that  time,  and  at  all  times 

until  the  delivery  thereof  to  the  Plaintiff,  Prussian 
Bonds  to  an  amount  fieir  exceeding  1 4,000 /•,  of  which 
he  considered  himself  as  holding  Bonds  to  that  amount 
for  the  Plaintiff,  though  the  particular  Bonds  were  not 
selected  for  the  Plaintiff  until  the  delivery  thereof:  that 
although  the  Bonds  were  furnished,  by  the  Defendant,  oat 
of  his  own  Stock,  yet  they  were  furnished  at  the  price  of 
the  day,  and,  if  the  Defendant  had  purchased  the  same 
in  the  Market,  it  would  have  had  the  effect  of  raising 
the  price,  which  the  Plaintiff  would  have  had  to  pay : 
that,  although  those  Bonds  were  furnished  by  the 
Defendant,  it  was  necessary  for  the  regularity  of  the 
Sale,  as  a  mercantile  transaction,  that  a  Broker  should 
be  employed,  and  Messrs.  Dearman  4r  Co.  were  em- 
ployed accordingly,  and  received  the  Commission  of 
one  quarter  per  Cent.,  and  made  out  the  regular  Sale 
Note :  that,  in  selting  the  20,000  Rentes,  he  acted  by 
the  orders  of  the  Plaintiff,  and  gave  for  the  same  the 
full  and  fair  market  price  of  the  day,  and  if  he  had  sold 
those  Rentes  to  one  or  more  individuals,  and  had  pur- 
chased, on  his  own  account,  on  the  same  day,  from  other 
individuals,  the  same  amount  of  Rentes,  the  price  of  the 
said  Stock  would  not  have  been  raised  or  lowered 
thereby ;  but  if  he  had  sold  the  Rentes,  and  had  not 
bought  himself  on  the  same  day,  the  market  price  of 
Rentes  would  have  been  lowered ;  so  that  the  Plaintiff 
might  have  been  a  gainer,  but  could  not  have  been  a 
loser,  by  the  Defendant  purchasing  the  Rentes  for  him- 
self ^nd  his  Partners. 
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With  respect  to  the  Letter  of  the  25th  of  May  1818, 
the  Defendant  said  that  it  was  his  habit  to  inform  his 
Cleflai  of  the  difierent  transactions  which  he  had  effected 
in  the  course  of  the  morning,  of  which,  advices  were  to 
be  forwarded  by  that  day's  post,  and  to  leave  it  to  such 
Clerks  to  put  such  information  into  the  form  of  a  Letter, 
to  be  signed  by  himself;  and  that  he  was  in  the  habit  of 
agoing  such  Letters  after  a  veiy  cursory  perusal  thereof, 
and  sometimes  without  perusing  the  same :  That,  on 
the  day  on  which  he  effected  the  aforesaid  Sale  and 
Porehase  on  account  of  the  Plaintiff,  he  did,  as  he  be- 
lieved»  inform  one  of  his  Clerks  thereof,  and  desire  him 
to  write  to  the  Plaintiff  and  acquaint  him  with  what  had 
been  done :  That  the  clerk  accordingly  wrote  a  Letter, 
which  the  Defendant  signed :  That  he  had  no  intention 
to  conceal  from  the  Plaintiff  the  real  facts  of  the  Pur- 
chase and  Sale:  That  the  Plaintiff  was  so  satisfied  that 
the  Defendant  had  done  the  best  he  could  for  him,  that, 
in  answer  to  that  Letter,  the  Plaintiff  wrote  to  him  on  the 
next  day,  as  follows :  **  I  beg  to  return  you  my  best 
thanks  for  getting  the  transaction  in  the  French  Funds 
and  Prussian  Bonds,  effected  so  much  to  my  advanr 
tage.**  That  the  20,000  Rentes  were  worth  the  sum 
that  they  produced ;  that,  since  that  time,  the  French 
Funds  had  fluctuated,  and  they  had  sometimes  been 
north  less  than  that  sum ;  but  that,  inasmuch  as  in 
the  whole,  a  considerable  rise  had  taken  place  in  such 
Stocks^  the  same  would  then  produce  15,748  /•  or  there- 
abouts :  That,  in  all  Sales  of  French  Stock,  it  was  neces- 
sary for  the  Seller  to  give  over  the  Certificates,  denoting 
the  inscription  to  have  been  made  in  his  name,  with  a 
Power  of  Attorney,  to  the  Purchaser,  to  have  the  Rentes 
transferred  into  his  name :  that  he  was  ignorant  whe- 
ther any  profit  bad  been  made  by  him  by  the  sale  of 
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the  Rentes  so  Purchased  of  the  Plaintiflf ;  fiw  he  and 
his  Partners .  had,  at  the  time  of.  the  Purchase  a  very 
large  sum  of  Rentes  standing  in  their  names,  to  which 
the  20,000  Rentes  were  added;  that  th^  had  since 
been  continually  buying  and  selling  Firench  Stock, 
sometimes  at  higher  and  sometimes  at  lower  prices 
than  the  price,  at  which  the  Plaintiff's  Stock  was  pur> 
chased,  and  that  it  was  impossible  to  state  when  the 
Plaintiff's  Stock  was  sold ;  but  that  the  Defendant,  on 
the  27th  of  May,  1818,  sold  5,000  Rentes,  at  6g  pa 
Cent,  at  the  exchange  of  23  firancs  and  90  centimes, 
(upon  which  he  allowed  i  per  Cent,  brokerage) ;  and, 
on  the  2gth  of  the  same  month,  15,000  Rentes,  at 
6g  per  Cent,  at  the  exchange  of  23.80^  allowing  the 
same  brokerage:  That  Prussian  Bonds  fell,  after  Ike 
Sale  to  the  Plaintiff,  but  that  they  had  since  boinea 
much  higher  price. 


With  respect  to  the  second  series  of  transactions, 
commencing  in  June  1818,  he  denied  that  it  was  ever 
understood,  or  agreed  between  him  and  the  Plainti£^ 
that  the  50,000  /.  Prussian  Bonds  should  be  hdd,  by  the 
Defendant,  separate  and  distinct  from  his  own  property, 
as  the  specific  property  of  the  Plaintiff,  and  to  be  in 
no  ¥^y  disposed  of  without  the  Plaintiff's  order :  That 
the  Defendant,  when  the  17,000  /.  Bonds  were  dqiosited 
with  him,  told  the  Plaintiff  that  he  might  have  occasion 
to  deliver  out  Prussian  Bonds  to  other  persons,  and  that 
as  he  wished  to  avoid  signing  more  than  was  necessary, 
he  should,  in  case  of  need,  use  those  Bonds ;  and  that 
the  Plaintiff  gave  his  full  consent  to  bis  doing  so,  it 
being  understood  that  the  Defendant  would  give  the 
Plaintiff  other  Bonds  of  equal  amount,  when  required : 
That  the  Plaintiff  engaged  in  the  transaction  as  a  mere 
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matter  cyf  speculation^  and  was  perfectly  indifferent 
whether  the  Bonds  were  marke<l  as  his  property,  or 
whether  he  had  the  Defendant's  liabiUty  to  answer  the 
amount  whenever  called  upon :  That  the  price  at  which 
he  purchased  the  67,000/.  Bonds,  in  December  1818, 
was  the  fair  price  at  the  time ;  and  that  between  the 
18th  and  sgth  of  that  month,  he  sold  47,100  L  Prassian 
Bonds,  at  75  per  Cent,  allowing  I*,  brokerage  thereon. 

With  respect  to  the  last  series  of  transactions,  he 
said  that  the  115,000  French  Rentes  were  sold  by  him 
aod  his  Partners,  to  the  Plaintiff,  at  the  prices  of  the 
days  on  which  they  were  purchased;  but  that  those 
Rentes  were  not  transferred  into  the  Plaintiff's  name, 
hat  remained  to  be  so  transferred  whenever  paid  for, 
and  that  he,  the  Defendant,  had  at  all  times  the  amount 
ready  to  transfer ;  and  that  the  Plaintiff  knew  perfectly 
wett  that  no  transfer  had  been  made,  but  that  the  Rentes 
remained  as  a  Security,  to  him  the  Defendant,  until 
paid  for.  He  said  that  the  sale  in  May  iSig,  the  pur- 
chase of  105,500  Rentes  in  June,  and  the  re-sale  of 
those  Rentes  in  September  following,  were  all  conducted 
by  Messrs.  RothickUd,  of  Paris,  acting  bA  the  Agents, 
end  by  the  orders  of  the  Plaintiff  and  his  Brokers, 
Messrs.  Dearman,  Bell  4r  Harford:  That,  to  the 
Plaintiff  and  his  Brokers,  the  usual  Accounts  were  ren- 
dered, and  that  he,  N.  M.  Rothichild,  had  no  means  of 
knowing  anything  of  the  particulars  of  those  transac- 
tiooSi  except  from  some  Letters,  and  copies  of  Letters, 
lately  transmitted  to  him  by  Messrs.  Rothschildf  of 
Paris.  He  said,  however,  that  so  far  as  he  was  con- 
cerned, those  transactions  were  perfectly  regular  and 
fair,  and  he  had  no  doubt  but  they  were  the  same,  so 
iar  as  Messrs.  Rothschild,  of  Paris,  were  concerned.     He 
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iSsg.  added  that  he  believed  that  the  PlaintiflP,  at  the  time  he 

*     """^^        '      paid  the  Balance  of  1,614/.  19^.  ^cL,  knew  all  the 
Brookmak      (j^^jig  jjg  pretended  to  have  since  discovered ;  and  he 

^         '  insisted  npon  the  Account  settled  in  December  i8ig, 

Rothschild.  ,   ,   ^ 

as  a  settled  Account. 

The  other  Defendants  being  out  of  the  jurisdiction  of 
the  Court,  did  not  answer  the  Bill. 

The  SolicUor^General  and  Mr.  Spence,  for  the  Plain- 
tiff: 

The  correspondence  that  took  place  between  the  par- 
ties, and  particularly  the  Plaintiff's  Letter  to  the  Defen- 
dant of  the  24th  of  May  1818,  show  that  the  Defendant 
stood  in  the  situation  of  confidential  Agent  to  the  Plain- 
tiff. The  sale  of  the  20,000  Rentes,  and  the  purchase 
of  the  14,000/1  Bonds  were  both  fictitious  transactions* 
The  Defendant  never  sold  the  Rentes,  but  took  them  to 
himself:  nor  did  he  ever  buy  the  Bonds,  but  furnished 
them  out  of  his  own  Stock  :  and  there  was  no.  appro- 
priation of  any  Bonds  in  his  possession,  tiU  they  were 
actually  delivered  to  the  Plaintiff,  in  the  month  of  October 
1818.  The  transaction  was  one  which,  in  this  Court,  is 
called  fraudulent;  there  having  been  a  pretoided  Sale, 
and  a  pretended  Purchase.  No  dealings  took  place  with 
a  third  person,  as  was  intended  by  the  Plaintiff.  It 
¥ra8  material,  to  the  Defendant,  that  there  should  be  an 
appearance  of  reality  given  to  the  transaction ;  and, 
accordingly,  he  employed  the  Brokers,  Deamum,  BeU 
4r  Co.,  not  to  buy  or  sell,  but  to  make  out  bought  and 
sold  Notes,  as  on  a  real  transaction ;  and  the  Plaintiff 
was  charged  with  Commission.  The  Defendant,  in  his 
Answer,  states  that  the  furnishing  of  the  Bonds  out  of  his 
own  Stock,  was  more  beneficial  to  the  Plaintiff,  than 
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pDi^hasing  them  in  open  market:  but,  if  ah  Agent  Is  iSng. 

employed  to  purchase  any  article  in  open  market,  he  is     '        "* 
not  justified  in  procuring  it  in  any  other  manner.  If  the      Bbookmah 

Deftmdant  was  doine  what  was  right,  why  did  he  not    „ 

°  o    »       J  Rothschild. 

disclose  the  real  nature  of  the  transaction,  to  the  Plain- 
tiff. The  Defendant,  by  keeping  the  Bonds  in  his  pos- 
session, unappropriated,  was  enabled  to  affect  the 
market  as  he  pleased.  Suppose  that  he  had  made 
twenty  sales  like  that  to  the  Plaintiff,  and  he  wanted  to 
become  a  purchaser,  his  object  would  then  be  to  de- 
press the  price  of  Bonds ;  iand,  to  effect  it,  he  would  have 
nothing  to  do  but  to  carry  into  the  market  a  number  of 
the  Bonds  belonging  to  the  parties  standing  in  a  similar 
atuation  to  Mr.  Brookman,  and  offer  them  for  sale. 
The  consequence  would  be  that  the  market  price  would 
be  lowered  :  and  he  would  then  be  able  to  purchase  the 
Bonds,  of  these  parties,  at  that  reduced  price,  which 
would  be  the  current  price  of  the  day,  without  having 
removed  them  from  the  place  in  which  they  were  kept. 
The  authority  given  to  him  was  to  sell  Rentes  to  a  third 
person  only,  and  to  purchase  the  Bonds  from  a  third 
person  only.  Instead  of  doing  so,  he  sold  to  hi  mself 
and  bought  from  himself,  privately^  and  held  out,  to  the 
Plaintiff,  that  he  had  sold  to  others,  and  bought  from 
othars.  It  will  be  said  that  as  the  Plaintiff  got  the  fair 
price  of  the  day,  it  was  immaterial  to  him  whether  the 
Rentes  were  sold  to  the  Defendant  or  to  a  third  person : 
hat,  as  the  Defendant  became  the  Agent  and  Broker  of 
the  Plaintiff,  he  was  bound  to  act  as  such ;  and  the 
Plaintiff  had  a  right  to  the  benefit  of  his  experience, 
and  of  the  information  he  was  constantly  receiving  from 
an  quarters  of  Europe:  and,  if  he  saw  that  Rentes 
w«e  rising  or  were  likely  to  rise,  the  Plaintiff  has  a 
right  to  complain  that  he  did  not  delay  the  sale,  until 
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a  better  price  could  be  obtained*  The  Defendant  bad 
better  information  than  any  other  person  in  the  kingdom ; 
and  he  used  it,  not  for  the  PlaintifTs  advantage,  but  for 
his  own.  If  the  Rentes  had  been  sold  in  the  maiket, 
that  would  have  been  the  best  assurance  that  the  Plain- 
tiff could  have  had,  that  the  Defendant  was  acting  for 
his  interest,  according  to  the  knowledge  he  possessed: 
but,  as  he  privately  bought  them  for  himself,  and  did 
not  disclose  to  the  Plaintiff  that  he  had  done  so,  bat 
endeavoured  to  give  to  the  transaction  the  appearaooe 
of  a  real  one^  the  Plaintiff  is  justified  in  concloding 
that  he  made  use  of  some  information  that  he  possessed^ 
for  his  own  private  advantage.  This  is  a  case  between 
Principal  and  Agent  It  is  not  material  to  inquire  at 
what  price  the  Rentes  were  sold.  The  question  is  whe- 
ther the  confidence  that  was  reposed,  has  been  abased. 
If  the  Defendant,  when  he  advised  the  Plaintiff  to  sell 
bis  French  Stock  and  buy  Prussian  Bonds,  had  told 
him  that  it  was  not  the  course  that  he  himself  was 
pursuing,  and  that,  if  the  Plaintiff  did  so,  he  should 
bay  the  Stock  and  sell  the  Bonds,  can  it  be  believed 
that  the  Plaintiff  would  have  followed  the  advice?  It 
would  immediately  have  occurred  to  hkn  that  it  could 
not  be  for  his  advantage  to  take  a  course  directly  the 
reverse  of  that  which  the  Defendant,  with  his  extensive 
information,  was  following.  The  Defendant,  however, 
pursued  a  course  which  was  directly  the  reverse  of  that 
which  he  recommended  to  the  Plaintiff,  his  principal, 
and  that  too  at  the  expense  of  his  principal.  It  is  use- 
less to  say  that  the  Plaintiff  got  the  price  of  the  day 
for  his  Rentes,  or  that  he  paid  no  more  for  the  Bonds 
that  he  bought,  than  other  persons  did.  The  quertion 
is  whether  the  Agent  of  the  Plaintiff  did  not  deceive 
the  Plaintiff,  for  his  own  benefit.    We  have  shown  that 
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Ae  Defendant  filled -the  character  of  Agent  to  the  Plain- 
tiff; that  he  took  apon  himself  the  performance  of  the 
dvties  of  diat  situation ;  that  the  Plaintiff  reposed  con- 
fidence in  him;  that  the  Defendant  represented  that 
the  sale  of  the  Rentes  and  the  purchase  of  the  Bonds, 
were  real  transactions  with  a  thinl  person ;  that  he  took 
a  line  cf  conduct  directiy  opposed  to  that  which  he  re- 
eommended  to  the  Plaintiff,  and  that  the  whole  trans- 
actkm  was  for  his  own  benefit.  In  the  course  of  three 
noolhs  French  Stock  rose  lo  per  Cent.,  and  Prussian 
Bonds*  in  the  coarse  of  six  mcmths,  fell  7  per  Cent.  It 
■ay  be  taken  for  granted  that  the  Defendant,  when  he 
pndiued  for  himself  French  Stocky  and  disposed  of 
his  Prussian  Bonds^  anticipated  a  rise  in  the  former 
and  tt  fall  in  the  latter,  although  he  represented  to  the 
Phintiff  that  the  reverse  was  likely  to  happen.  As 
eaily  as  the  13th  of  June  i8i8»when  the  French  Rentes 
wen  rising,  the  Plaintiff,  writing  to  Mr.  Roihschildf 
mju :  ^  I  was  irery  unfortunate  in  selling  my  French 
Slock  so  soon.**  One  would  have  thought  that  Mr. 
Btiikaekild,  a  man  of  immense  wealth  and  capital, 
who  had  secretiy  taken  to  himself  the  French  Stock 
widKmt  communicating  the  fact  to  the  Defendant, 
ipon  leading  this  passage,  would  have  said,  ''  I  have 
got  Hrench  Stock  and  will  let  you  have  the  same  quan- 
tity of  that  Stock  at  the  old  price."  But,  instead  of 
that,  lie  writes  him  a  Letter,  two  days  aflerwards,  in 
which  there  is  this  passage,  ^'  I  observe  what  you  men- 
tion  respecting  the  sale  of  your  French  Stock ;  but 
yon  nrast  allow  in  transactions  of  this  kind  it  is  im- 
posrible  always  to  be  on  the  right  side.-'  Then  he  speaks 
fiivoarably  of  Prussian  Bonds,  which  he  thinks  will 
feiy  soon  be  at  go ;  so  that,  while  he  condoles  with  the 
Plamtiff  on  the  sale  of  French  Stock,  which  had  never 
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i8s9«         been  sold  at  all,  he  attempts  to  buoy  him  up  with  the 

hope  that  Prussian  Bonds  will  soon  be  at  90.    These 

expressions  in  this  Letter,  coupled  with  what  took  place 

Rothschild     ^^^^y  make  out  a  clear  case  of  misrepresentatioii. 

Every  expression  points  to  an  intention  on  the  part  of 
Mr.  Rotluchild,  to  impress  the  PlaintiflT  with  a  belief 
that  it  was  a  bon&fide  sale  to  some  third  person ;  that 
the  Stock  was  gone  and  could  not  be  recovered :  bat  he 
still  held  out  a  hope  that  something  might  be  got  by 
Prussian  Bonds.  This  is  the  end  of  that  singular 
transaction ;  and,  as  the  Defendant  was  the  Plaintiff*8 
Agent,  and  had  no  authority  to  sell  for  him  except  to 
a  third  person,  and  as  the  Defendant  privately  bought 
and  sold  for  himself,  under  the  colour  of  a  real  transac- 
tion, the  Court  will  not  permit  him.  to  derive  the 
slightest  benefit  from  his  dealings,  Oliver  v.  Gmrf  (a)^ 

In  consequence  of  the  Defendant's  representation  as 

to  Prussian  Bonds,  in  his  Letter  of  the  15th  of  June* 

the  Plaintiff  became  anxious  to  buy  some  of  those 

Bonds,  in  order  to  repair  the  Loss  he  had  experienced 

in  the  former  Sale :  and  accordingly  he  bought,  from 

Mr.  Rothschild  himself,  (who  was  a  great  holder  of 

Prussian  Bonds,  being  the  Contractor  for  the  Loan), 

50,000/.  of  such  Bonds  in  the  whole.    These  Bonds 

were  not  to  be  paid  for  immediately,  because,  in  the 

first  place,  the  Plaintiff  had  no  Money  at  command, 

and,  in   the  next  place,  Mr.   Rothschild  himself  bad 

not  paid  all  the  Instalments  on  the   Bonds,  to  the 

Prussian  Government :  and  it  was  agreed  that  the  Plain* 

tiff  should  pay  Interest  on  the  Instalments,  and  that, 

on  a  subsequent  day,  he  should  pay  the  Purchase* 

(a)  8  Price,  127. 
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noiiey  wiih  Interest.    On  the  6th  of  October  i8i8»  an 

Aooeunt  was  delivered  to  the  Brokers,  which  made  due 

from  the  Plaintiff  to  Mr.  Rothschild,  for  the  Bonds  in     Brookmak 

question,  41^22  i   45.    10  d.    The  Plaintiff  gave  his    rothschilo. 

Fkomissory  Note  for  41,500  L,  and  the  odd  money  was 

paid  in  Cash;  and  the  Plaintiff  authorized  Mr.  Rotlts- 

<kUd  to  retain  the  Bonds  as  a  collateral  Security  for  the 

Money  secured  by  the  Promissory  Note.    The  Plaintiff 

lita  proved  that  the  purchase  of  these  Bonds  was  a 

nal  transaction,  so  far  as  he  was  concerned,  and  that 

he  considered  that  he  had  bought  50,000 1,  worth  of 

Bonds,  in  specie,  and  that  they  were  to  remain  with 

Mr.  Rothschild  as  his  security  only,  not  as  his  Bonds 

finming  part  of  his  stock,  but  as  the  Plaintiff's  Bonds, 

specifically  appropriated  to  him.     The  Letter  of  the 

I3tli  of  June  proves  that  such  was  the  Agreement; 

because  the  Plaintiff,  in  that  Letter,  says  ^t  Mr. 

RoihsckUd  was  to  hold  those  Bonds  for  his  security. 

Mr.  Bell  proves,  in  the  most  distinct  terms,  that  the 
Bmids  were  to  be  the  Plaintiff's  specific  Property,  and 
were  not  to  be  used,  in  any  manner,  by  Mr.  Roths^ 
ddld. 

The  Plaintiff,  in  the  result,  paid  the  whole  of  the 
Puichase-money,  with  Interest,  and  also  Brokerage 
ind  Commission.  It  seems  singular  that  the  Plaintiff  , 
dKHild  be  required  to  go  into  evidence  to  ahow  that  he 
was  to  have  fi)r  his  money,  that  which  he  had  actually 
puchased*  Yet  the  Defendant  says  that  there  was  no 
necessity  at  all  for  him  to  give  the  Plaintiff  these 
Bonds,  that  he  had  a  great  number  of  them  in  his 
possession,  and  that  the  Plaintiff  might  have  had  them 
ddivered  to  him  when  he  paid  for  them.    He  admits. 
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i8s9^         in  bis  Answer,  that  he  never  appropriated  a  sinj^ 

^**"'    ^        '     Bond  to  the  Plaintiff  in  respect  of  the  50,000  /.  Bonds 

^RooKMAir      ^hicii  }ie  had  so  purchased.     The  consequence  was^ 

Rothschild.    *^^^   there  were  no   Bonds  which  belonged  to    the 

Plaintiff,  more  than  to  any  other  person :  therefore  it 
was  a  contract  on  one  side  only.  If  the  Defendant  had 
become  Bankrupt,  would  not  these  Bonds  have  been  in 
his  order  and  disposition  ?  By  keeping  unappropriated 
the  great  mass  of  Bonds  which  the  Defendant  held» 
he  might  have  sold  these  Bonds  twenty  times  over,  and 
purchased,  them  back  again,  and,  when  called  upon* 
have  delivered  to  the  Plaintiff,  what  he  represented  td 
be  his  Bonds.  But  that  was  not  the  Contract  betweoi 
.the  parties.  The  Plaintiff  bought  what  the  Defendant 
was  to  appropriate.  And  how  can  it  be  represented 
that  the  Defendant  had  performed  his  part  of  the  Coi>- 
tract  when,  (although  he  was  charging  the  Plaintiff 
with  Interest)  he  had  never  appropriated  a  single  Bond. 
That,  of  itself,  is  a  sufficient  ground  for  the  Coart  to 
reUeve  against  this  transaction ;  for  there  never  was  a 
completion  of  the  Purchase  so  made  by  the  Plaintiff, 
the  Defendant  never  having  divided,  from  his  Stock*  or 
appropriated,  or  carried  to  the  Plaintiff's  Acoonnl^ 
those  Bonds  which  he  affected  to  sell  to  the  Plaintiff. 

Besides  these  50,000/.  Bonds,  the  Plaintiff  poe- 
sessed  17,000/.  of  other  Prussian  Bonds,  with  which, 
at  that  moment,  Mr.  Rothschild  had  no  connexion; 
they  were  in  the  Plaintiffs  hands.  On  the  18th 
of  September,  1818,  the  Plaintiff  borrowed  of  the 
defendant  8,500/.;  and,  on  the  15th  of  October  in 
the  same  year,  he  borrowed  of  him  4,200/!;  and 
those  two  Loans,  which  were  distinct  transactimw^ 
amounted  to  1 2,700  /•    On  the  fint  Loan  the  Plaintiff 
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Btde  an  actual  deposit  of  li.ooo/.  of  his  17,000'.  of 
Bonds;  and»  on  the  second  Loan,  he  made  a  further 
deposit  of  those  Bonds  to  the  amount  of  6,000/. 
In  order  to  prove  that  the  Plaintiff  was  consi- 
dered still,  as  of  course  he  was  in  law,  the  owner^  as 
wdl  of  the  50,000  L  Bonds,  as  of  those  which  he  so 
actually  deposited,  it  is  in  evidence  that,  when  the 
11,000/.  Bonds  had  been  deposited,  and  before  the 
6^000  /•  Bonds  were  deposited,  the  Defendant  accounted 
to  the  Plaintiff  for  Dividends  on  61,000 /•  of  Bonds, 
being  the  dividends  on  the  50,000  /.  Bonds  never  ap-^ 
propriated,  and  on  the  1 1,000 /•  Bonds  which  were 
actually  deposited;  so  that  the  whole  61,000 /•  of 
Bonds  were  considered  as  the  Plaintiff's  own  Bonds. 
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Although  there  is  the  clear  and  decisive  evidence  of 
the  Broker  to  prove  that  the  11,000/.  and  6,000/. 
Bonds  were  deposited  as  a  collateral  Security  ooly, 
Mr.  Roihsc/dld  says,  in  his  Answer,  that  it  was  under- 
itood  that  he  was  to  have  the  use  of  those  Bonds.  So- 
that,  although  he  held  the  Plaintiff's  Promissory  Notes, 
eanrymg  Interest,  and  had  his  Bonds  deposited  with 
Um,  as  a  security  for  the  Money  due  to  him,  he  asserts 
that  he  was  to  have  the  benefit  of  dealing  with  the 
Bcmds  which  were  so  deposited,  just  as  he  thought 
fit;  and  the  iact  is,  that  he  sold  1 1,000 /•  of  the  Bonds, 
at  a  considerable  profit,  shortly  before  the  Plaintiff 
sold  them  himself ;  and,  when  they  fell  to  75,  he  recom* 
mended  the  Plaintiff  to  sell  them,  and  he  sold  them  at 
75,  the  Defendant  having  already  sold  them  at  a  consi- 
derable  profit,  which  he  put  into  his  pocket  and  care- 
fidly  concealed  fix)m  the  Plaintiff.  It  was  an  object, 
with  the  Defendant,  not  to  touch,  without  actual  neces- 
nty,  the  mass  of  Bonds  which  he  had  in  his  hands. 
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I 

i8sg.  For  there  was  a  great  point  to  be  c^ed  in  not  delirer* 

*        '  ing  out  more  Bonds  than  had  akeady  got  into  th* 

Brookmak  Market.    These  1 1,000  /.  of  Prussian  Bonds  had  beea 

n         *  already  in  the  Market:  and  were  known  to  have  be^ 

HOTBSCH 1 1«  D 

80,  by  the  Brokers ;  so  that  no  alarm  was  created  by 
their  appearing  there  again.  Bat  if  Mr.  RothscUld,  who 
was  the  Contractor  for  the  Loan,  had  brought,  into  the 
Market,  Bonds  which  had  not  before  appeared  there^ 
they  would  have  instantly  fallen  in  value.  So  that  he 
not  only  put  into  his  pocket  that  which  did  not  belong^ 
to  him,  but  kept  up  the  price  of  the  vast  mass  of  Prus- 
sian Bonds  which  he  had  in  his  possession. 

Prussian  Bonds  having  fallen  to  75,  Mr.  Rothschild 
recommends  the  PlaintiiTto  sell,  and  says  he  hopes  that, 
by  that  Sale,  the  Plaintiff  would  repair  his  losses.  Now 
he  had  it  in  his  own  power,  without  any  great  sacrifice 
of  his  own  interest,  to  repair  the  Plaintiff's  losses,  by 
paying,  to  the  Plaintiff,  the  Money  which  he  had  got  by 
the  sale  of  these  Bonds,  which,  when  they  were  soid^ 
were  the  Plaintiff's  Bonds.  This  he  was  bound  to  dof 
for  he  was  the  Agent  of  the  Plaintiff,  and  had  sdd  the 
Plaintiff's  Bonds  at  a  profit,  and  had  got  the  Money  in  bis 
pocket  The  Defendant  having  advised  the  Plaintiff 
to  sell  his  67>ooo/.  Bonds,  a  sale  was  made  to  the 
Defendant:  and  the  Plaintiff  was  a  loser  to  the  amount 
of  4,000/.  and  upwards:  and  it  is  a  singular  circurn^ 
stance  that  they  had  not  been  sold  a  single  month 
before  they  rose  3 1  per  Cent.  This  fluctuation  may 
be  easily  accounted  for,  by  the  command  which  the 
Defendant  had  of  the  Markets,  not  merely  by  his  capital, 
his  resources  and  his  knowledge,  but  by  his  having  it  in' 
his  power  to  pour  Prussian  Bonds  into  the  Market' 
as  he  pleased,  or  to  withhold  them  as  he  pleased.    The 
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Plaintiff  had  then  left  5,500/.  of  other  Bonds,  and  1829. 

deposited  them  as  a  security  for  the  4,200  L    That      -  ■  ""' 
sum  was  ultimatdy  paid.    This  concluded  the  second      »»ookmak 

By  Mr.  Rothsckild^s  recommendation  the  Plaintiff 
b^ins  the  third  series  of  dealings,  which  commenced 
with  the  purchase  of  115,000  French  Rentes  from  Mr. 
RoihschiliL  The  stipulation  was  that  the  Purchase- 
money»  with  Interest,  was  to  be  paid  on  or  before  the 
15th  of  June,  and,  in  the  mean  time,  the  Stock  was  to 
remain  in  the  name  of  the  Defendant.  This  was  not  a 
time  bargain,  but  a  real  and  bond  Jide  purchase  of 
Stock  represented  to  be  in  the  name  of  the  Defendant. 
Hie  Dividends  on  this  Stock  were  accounted  for  by  the 
Defendant  to  the  Plaintiff,  and  the  Plaintiff  was  charged 
with  Commission  and  Agency  precisely  as  upon  a 
real  transaction ;  and  the  House  of  Rothschild, 
Brothers,  in  speaking  of  the  transaction,  called  the 
Stock  the  Plaintiffs  Rentes.  As  always  happened, 
the  moment  the  Plaintiff  bought,  the  Rentes  fell.  He 
was  then  recommended  to  sell ;  and  it  was  thought  so 
important  that  not  an  hour  should  be  lost  in  the  sale, 
that  an  Express  was  recommended,  by  the  Defendant,  to 
be  sent  to  Paris,  with  an  order  to  the  house  of  Roths- 
ddid.  Brothers,  to  sell  the  French  Stock  instantly.  An 
Express  was  accordingly  sent,  and  the  Plaintiff  paid 
37  L  for  the  expenses  of  it  On  the  28th  of  May, 
Rothschild,  Brothers,  sold  the  Stock,  and  they  charged 
Commission  and  Brokerage,  as  on  a  real  transaction. 
The  Money  was  not  remitted  to  England  for  want  of 
Bills.  The  Letter  of  the  29th  of  May  i8ig,  from  Roth^ 
child.  Brothers,  to  Mr.  Bell  the  Broker,  stated  the 
Sales  to  have  been  made  in  sums  of  10,000,  20,000  and 

03 


CASES    IN    CIJANCERY. 

30.000  francs,  all  fetchiug  different  prices;  and  they 
added :  **  tVe  can  assure  you  that  our  very  best  exertions 
BaooKMAir      j^^^^  ^yeen  used  in  the  sale  of  this  Stock/'    It  must 
P         '  have  been  very  consolatory  to  the  Plaintiff,  considering 

the  great  estimation  that  this  house  was  held  in,  and 
the  means  they  had  of  effecting  an  advantageous  Sale 
for  him,  that  they  had  used  their  best  exertions  in  the 
sale  of  his  Stock,  and  he  was  led  to  believe  that  the 
Stock  had  fetched  the  utmost  price  that  could  be  ob- 
tained for  it.    However,  |the  Plaintiff's  usual  ill  ladL 
attended  him ;  for  French  Rentes  rose  the  moment  he 
had  sold  them.    The  result  of  which  was  that  he  was 
induced  to  direct,  as  the  Money  had  never  come  home, 
that  it  should  be  re-invested  in  French  Stock ;  and  by 
that  transaction  he  lost,  in  annual  revenue,  4^500  francs. 
The  re-investment  was  effected  by  Rothschild,  Brothers, 
as  the  Partners  and  Agent  of  the  Defendant.    In  their 
Letter  they  heartily  wished  the  Plaintiff  success  in  these 
renewed  operations,  and  that  the  event  would  fully  jus- 
tify the  agreements  he  had  made,  and  they  stated  the 
different  prices  at  which  the  re-investment  had  been 
made.    It  is  remarkable,  that,  in  the  Sale,  the  highest 
prices  were  affixed  to  the  smallest  Sums,  and  in  the 
Purchase,  to  the  largest  Sums.    The  Plaintiff  wanting 
to  dispose  of  his  second  Purchase,  appUed,  to  the  De- 
fendant, to  let  him  re-sell  in  London  ;  but  the  Defend«- 
ant  refused  to  do  so,  and  advised  the  Plaintiff  to  sell  in 
Paris;  and,  in  consequence  of  this  recommendation 
the  Plaintiff  went  over  with  his  Broker  to  Paris,  for 
the  purpose  of  giving  directions  to  Rothschild,  Brothers, 
to  sell  his  Stock.   He  had,  previously,  sold  5,000  francs 
of  that  Stock  here,  under  the  impression  that  he  was 
actually  the  holder  of  it ;  and  the  Defendant  undertook 
to  transfer  those  5,000  francs  to  the  person  to  whom 
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the  Plaintiff  had  sold  them,  and  he  was  to  receive  the 
Money  in  part  payment  of  what  was  owing  to  him. 
On  the  22d  of  September  i8ig,  Rothschild,  Brothers, 
sold  the  remainder  of  the  Plaintiff's  Stock,  under  his 
direction,  and  Commission  and  Brokerage  were  charged 
on  this  Sale.  Messrs.  Rothchild,  Brothers,  said  that 
they  would  remit  the  proceeds  of  the  Sale,  in  Bills  at 
30  days'  sight,  by  which  the  Plaintiff  lost  a  certain 
unonnt  of  Interest.  On  the  Plaintiff's  return  to  Eng- 
lamd,  an  Account  was  made  out  of  the  whole  transac- 
tion as  to  the  1 15,000  Rentes ;  and  the  result  was  that 
a  balance  was  found  against  him  of  1,614/.  which  he 
paid.  So  far  as  the  Plaintiff  was  concerned^  these  were 
ill  real,  bond  fide  transactions ;  but,  on  the  part  of  the 
Rothsehiids,  there  was  no  reality  in  any  part  of  them. 
There  was  no  Stock  in  Messrs.  Rothschilds  names  to 
answer  these  115,000  francs;  there  was  no  Sale;  there 
was  no  Re-purchase,  and  there  was  no  Re-sale  by  them. 
In  what  situation  would  the  Plaintiff  have  been,  if 
a  Revolution  had  taken  place  in  France,  and  he  had 
gone,  under  a  convention,  to  claim  Stock  as  his  ?  Where 
would  have  been  the  proof  6f  his  Claim  ?  It  is  par- 
ticularly necessary  to  draw  the  attention  of  the  Court 
to  the  Letters  which  were  written,  by  Mr.  Rothschild 
and  his  Brothers,  while  they  were  carrying  on  these 
transactions.  Nothing  could  be  more  extraordinary  than 
the  delusion  which  was  kept  up  as  between  themselves. 
The  Letter  from  Mr.  Rothschild  to  his  Brothers,  of  the 
26th  of  May  i8ig,  was  written  as  on  a  real  transaction. 
This  Letter  might  have  been  seen;  therefore  it  was 
written  as  a  common  business  Letter,  and  Mr.  Roths" 
child  told  his  Brothers  the  prices  which  he  had  charged 
for  the  Rentes^  for  fear  they  should  not  know  them. 
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Then  there  is  a  Letter  of  the  sgtb  of  May  1819,  frooi 
Rothschildf  Brothers^  to  Messrs.  Dearman  Is  Co.,  in 
which  they  say  that  their  best  exertions  had  been  used, 
and  they  state  the  prices  at  which  they  had  sold  the 
Stock.  This  Letter  was  well  calculated  to  make  the  PlaniH 
tiff  believe  that  their  very  best  exertions  had  been  used  in 
the  Sale  of  the  Stock,  and  that  they  had  got  the  highest 
price,  and  had  been  dealing,  at  arm's  length,  with  the 
several  purchasers  with  whom  they  had  contracted  for  the 
sale  of  the  property.  The  best  exertions  which  had  been 
used  turn  out  to  be,  taking  this  Stock,  to  themselves,  at 
such  price  as  they  thought  fit  to  give  for  it,  and  then 
charging  Commission,  Brokerage,  Exchange,  Sec.  as  if  it 
had  been  a  real  transaction.  This,  therefore,  is  a  case 
which,  in  this  Court  at  all  events,  is  called  firaud.  They  p: 
tended  to  sell  to  the  Plaintiff  what  they  had  not,  and  to 
sell  for  him  that  which  they  never  re-sold  at  all :  and  they 
made  the  Plaintiff,  whose  Agents  they  were,  believe  that 
they  were  using  their  best  exertions  for  his  benefit,  whereas 
they  were  using  no  exertions  at  all  except  for  their  own 
advantage.  The  Stock  never  existed ;  for,  although  they 
had  a  small  sum  of  Stock  in  their  names,  they  had  not 
enough  to  answer  the  different  transactions.  The  Letter 
of  the  Defendant  to  his  Brothers,  of  the  8th  of  June  1819, 
and  the  Letters  from  them  of  the  12th  and  26th  of  the 
same  month  to  the  Plaintiff  and  his  Brokers,  were  written 
for  the  same  delusive  purposes.  There  are  some  Letters 
which  seem  to  have  been  written  with  a  different  intent 
tion.  The  first  of  these  was  from  the  Defendant  to  Rotk$' 
child.  Brothers,  dated  the  15th  of  September,  in  these 
words : ''  Mr.  Brookman  and  Mr.  Bell  the  Broker,  intend 
to  visit  you  respecting  Mr.  BrookmatCs  French  Stock,  I 
will  write  to  you  fully  respecting  this  business  in  my 
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lezL"  Now  the  next  Post  was  the  1 7th,  but  no  such 
Letter  is  found ;  but  we  find  an  answer  which  shows  that 
t  Letter  was  actually  sent,  for  it  contains  these  words : 
''Dae  attention  will  be  paid  to  your  Cautions  respecting 
Mr.  Bell  and  Mr.  Broohnan/*  from  which  it  may  be 
&iiiy  inferred  that  the  Defendant  had  written  to  his 
Brothers  instructing  them  to  take  care  that  nothing 
ihoold  transpire  to  let  the  parties  know  what  the  real 
nature  of  the  transaction  was.  They  did  take  care,  an4 
Ihe  feet  was  never  found  out  till  a  late  period. 
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The  Defendant  has  gone  into  Evidence  to  show  that 
ihe  Plaintiff  had  Stock  transactions  with  other  persons. 
But  that  has  nothing  to  do  with  these  transactions.  If 
a  person  were  to  file  a  Bill,  to  be  relieved  from  the  pur- 
chase of  an  Estate  on  account  of  a  fraud  practised  upon 
him,  by  the  Vendor,  it  would  be  absurd  for  the  Vendor 
to  go  into  Evidence  to  prove  that  the  Purchaser  had 
bought  Estates  of  other  persons,  as  to  which  no  fraud 
had  been  practised  upon  him. 


The  relief  which  the  Plaintiff  is  entitied  to,  with  re- 
spect to  the  first  transaction,  is  to  be  reinstated  in  his 
original  position.  With  respect  to  the  purchase  of  the 
ffifiOoL  Bonds,  he  is  entitied  to  be  relieved  from  it 
altogether;  and  as  to  the  17,000/.  Bonds,  he  ought  to 
be  paid  the  difference  between  the  price  at  which  ihey 
were  sold  by  the  Defendant,  and  the  sum  for  which  the 
Defendant  gave  the  Plaintiff  credit  in  respect  of  thenu 
As  to  the  1 15,000  Rentes,  the  Plaintiff  is  entitied  to  have 
Bentes  to  that  amount  transferred  to  him,  upon  paying 
the  price  at  which  he  agreed  to  purchase  them. 
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Mr.  Pemberton  and  Mr.  Kn^hi  for  the  Defendanl^ 
N.  M.  Rothschild. 

The  Bill  proceeds  on  two  totally  distinct  gronndgl 
The  principal  ground  of  relief  is,  that  the  Defendant,. 
Mr.  Rothschild,  undertook  to  act  as  the  general  Agent 
of  the  Plaintiff,  in  the  management  of  his  Stock  trans- 
actions ;  that  he  obtained  his  confidence,  and  abused  it; 
and  having,  by  that  means,  thrown  a  heavy  Loss  on  the 
Plaintiff,  and  secured  a  large  Profit  to  himself,  he  is^  in 
respect  of  that  abuse  of  confidence,  liable,  in  a  Court  of 
Equity,  to  make  good  all  the  Loss  that  his  Principal 
has  sustained.  But  not  a  particle  of  Evidence  has  been 
produced  to  sustain  that  main  allegation  of  the  BilL 
On  the  contrary,  every  Document  which  has  been  pro- 
duced to  show  the  origin  of  the  connection  between  the 
Plaintiff  and  the  Defendant,  totally  disproves  that  alle- 
gation. The  first  Document  which  the  Plaintiff  gave 
in  Evidence  was  the  Letter  of  the  6th  of  April  1818, 
by  which  Rothschild,  Brothers,  advise  the  Plaintiff  that 
they  have  received  his  Dividends;  that  they  have 
charged  him  with  Commission  on  them,  and  remitted  the 
Amount  to  the  Defendant.  If  this  fact  had  been  correctly 
stated  in  the  Bill,  there  would  not  have  appeared  even 
the  semblance  of  an  Agency  in  the  transactions  betweoi 
the  Plaintiff  and  the  Defendant.  With  respect  to  the  De- 
fendant voluntarily  undertaking  the  Agency,  tendering 
the  Plaintiff  his  advice  and  services,  and  inducing  bim 
to  rely  on  his  representations,  it  appears  trosm  the 
correspondence  between  them,  which  the  Plaintiff  puts 
in  as  his  Evidence,  that  the  Plaintiff  applied  to  the  De- 
fendant, in  the  first  instance,  to  be  allowed  to  subscribe 
to  the  Prussian  Loan,  and  was  anxious  to  subscribe 
for  twice  the  amount  that  the  Defendant  consented  to. 
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Is  it  possible  more  grossly  to  misrepresent  the  effect  of 
transactions  than  to  give  that  colour  to  them  which  the 
Plaintiff  has  attempted  to  give  to  this  ?     He  says  that 
the  Defendant  persuaded  him  to  embark  in  it,  having 
undertaken  to  act  as  his  Confidential  Adviser,  and  to 
regalate  bis  proceedings  in  speculations  of  this  nature. 
It  appears,  however,  that  the  Defendant  had  undertaken 
no  such  character ;  that  he  made  no  such  representa- 
tion ;  that  he  had  no  communication  whatever  with  the 
Plaintiff,  except  at  the  Plaintiff's  own  request,  and  gave 
no  opinion  except  that  which  the  Plaintiff  himself  asked 
hr.     Before  there  is  the  slightest  semblance  of  Evi^ 
dence  to  fix  the  character  of  Agent  for  the  Plaintiff, 
on    the  Defendant,    Messrs.    Dearman   fy    Co.     are 
proved  to  have  been  the  Brokers  and  Agents  of  the 
Plaintiff.   Instalments  were  to  be  paid  upon  the  Prussian 
Loan,  a   short   period    after  the  Subscriptions  were 
kanded  in ;  and  the  Plaintiff,  (who  is  proved  to  have 
been  jobbing  in  every  speculation  which,  at  that  moment 
was  afloat  in  the  City  of  London,  till  he  utterly  ruined 
kimselO*  was,  at  the  time,  employing  men  of  know- 
ledge, as  his  Brokers  and  Agents^  not  as  Brokers  only, 
but  as  Agents,  because,  in  the  character  of  Agents  alone, 
eould  they  have  anything  to  do  with  paying,  to  the 
Defendant,  the  Instalments  on  the  Loan.     Through- 
out the  correspondence  that  took  place;  between  the 
parties,  at  this  period,  we  find  no  advice  tendered  to 
the   Plaintiff  by  the  Defendant,  but  merely  applica* 
tions  by  a  person  desirous  of  making  purchases  in 
Foreign  Securities,  to  a  dealer  in  those  Securities,  for 
the  opinion  of  the  latter  as  to  circumstances  which  were 
likely  to  affect  their  tise,  or  fall.    The  Plaintiff  after* 
wards  wrote  to  the  Defendant,  requesting  that,  if  the 
latter  should  become  a  party  in  taking  the  French  Loan 
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then  aboat  to  be  negociated,  he  would  pwait 
Plainti£f  to  become  a  Sabecriber  for  a  portion  of  it, 
inquiring  the  prices  of  French  5  per  Cents*  and 
Prussian  Loan.    In  answer  to  this  Letter,  the  Dafi 
ant.  after  telling  the  Plaintiff  that  he  cannot  let 
have  any  part  of  the  French  Loan,  conununieale 
him  the  prices  of  French  Stock  and  Prussian  Bondi^ 
adds.  **  I  think  you  would  do  well  to  sell  part  of 
former  and  invest  it  in  the  latter.''    Is  the  Defendai 
be  charged  with  an  intended  misrepresentation,  ^ 
abusing  the  character  of  Agent,  because,  not  having 
to  this  time,  the  slightest  semblance  of  the  charaeli 
Agent,  when  he  is  desired  to  tell  the  Plaintiff  what 
the  prices  of  different  Securities,  he  tells  him  what 
mium  the  Prussian  Loan  bears,  and  what  are  the;pi 
of  French  Rentes.  The  Plaintiff  must  have  known  1 
was  the  Contract  Price  of  the  Prussian  Loan,  beo 
he  was  a  Subscriber  to  it;  and  then  the  whole  chaif 
misrepresentation  is  founded  on  the  circumstance 
the  Defendant,  having  no  sort  of  confidential  charaeti 
sustain    towards    the    Plaintiff,    having   giving 
accurately  every  information  that  he  asked,  adds 
he  thinks  the  Plaintiff  will  do  well  to  sell  part  oi 
French  Rentes  and  invest  it  in  Prussian  Bonds, 
transaction  of  the  20.000  French  Rentes^  begins  ' 
the  Answer  to  this  Letter.    Up  to  this  time  notoikl 
there  no  proof  of  any  Agency  undertaken  on  the 
of  the  Defendant,  but  the  contrary  is  distinctly  pn 
by  those  very  Documents  which  the  Plaintiff  bin 
has  produced.    The  truth  is  that  the  Plaintiff  w\ 
speculator  who  desired  to  acquire  a  benefit,  from 
information  and  knowledge  of  the  Defendant,  and 
the  Defendant  gave  him  such  information  as  is  not  < 
pretended  to  have  been  incorrect. 
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The  ground  on  wUch  the  Plaintiff  complains  of  the 
transaction  as  to  the  2o;ooo  Rentes,  is  that  the  Defend- 
ut  was  the  Agent  for  the  sale  of  them ;  and  that  he 
ooold  not  sell  them  except  tx>  a  third  person.    It  cannot 
be  denied  that,  by  the  Letter  of  the  24  th  May  1818, 
Mr.  RathsckUd  became,  to  a  certain  extent,  the  Agent 
of  the  Plaintiff.    But  the  Agency  was  the  most  minis-^ 
terbd  that  could  be  conceiyed,  for  Mr.  Rothschild  had 
BO  discretion  to  exercise.    He  was  directed  to  sell  the 
Rentes  immediately  on  the  receipt  of  the  Letter.    He 
was  bound,  of  course,  to  obtain  the  best  price;  and  it  is 
proved  that  he  did  obtain  it;  for,  on  the  same  day,  he 
kmght^  from  other  persons,  through  the  medium  of 
Brokers,  36,000  Rentes,  at  a  lower  price  than  that  which 
lie  paid  to  the  Plaintiff,  and  at  the  same  rate  of  exchange. 
There  is  not  the  slightest  suggestion,  in  the  Evidence, 
diat  the  price  which  the  Defendant  gave,  was  not  the 
very  utmost  price  that  could  have  been  obtained  on  that 
day.    is  then  Mr.  Rothschild,  although  he  had  received 
a  Letter,  leaving  him  no  discretion  to  exercise,  but 
positively  directing  him  to  effect  the  sale  immediately, 
md  although  the  Plaintiff  has  not  sustained  any  damage, 
but  has  derived  a  profit  from  the    exercise   of  his 
Agency,  on  a  technical  principle  of  a  Court  of  Equity, 
totally  inapplicable  to  transactions  of  this  character,  to  be 
Oilled  upon,  10  years  afterwards,  and  when  French  Stock 
lias  risen  10  or  20  per  Cent.,  not  to  make  good  the 
damage,  because  none  was  sustained,  but  to  give  back 
so,ooo  Rentes  at  their  present  price  ?     If  such  a  prin- 
ciple 18  to  prevail,  the  consequences  vnll  be    most 
nuschievous ;  for  no  Banking-house  in  London  will  be 
able  to  carry  on  busmess.    Bankers  constantiy  receive 
Elections,  from  their  Customers,  to  make  sales  of  Stock ; 
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and  if  this  principle  is  to  prevail,  every  Banker  who  lias 
taken  a  Transfer^  of  Stock,  from  the  name  of  his 
Customer  into  his  own,  will  be  called  on  to  make  good 
the  present  value  of  the  Stock. 

The  doctrine  founded  on  the  relation  of  Trustee  and 
cestui  que  Trust,  and  Principal  and  Agent,  has  never 
been  applied  to  any  species  of  Property  which  is  not 
also  a  subject  of  specific  performance;  and,  therefore,  it 
is  inapplicable  in  the  present  case.  The  relief  which 
Courts  of  Equity  give  in  Cases  to  which  that  doctrine 
does  apply,  is,  if  the  specific  article  still  continues  in  the 
ownership  of  the  Trustee  or  Agent  who  has  purchased 
it,  to  compel  him  to  return  it  to  the  Vendor,  who  most 
make  the  Trustee  or  Agent  an  allowance  for  the  Mon^ 
he  has  expended  in  improving  the  Property ;  or,  if  the 
Property  has  been  sold  again,  then  to  compel  the 
Trustee  or  Agent  to  account  for  the  Profit  on  the  Re- 
sale. But  the  Plaintiff  asks,  not  that  the  Defendant 
may  restore  the  specific  2o,030  Rentes,  but  that  he 
may  purchase,  for  the  Plaintiff,  20,000  other  Rentes,  at 
the  present  price,  or  pay  him  the  value  of  them.  So 
that,  if  this  Equity  is  to  prevail,  an  Agent  for  the  sale 
of  an  Estate,  who  has  purchased  it  himself,  and  then 
re^sold  it,  may  have  a  Decree  made  against  him,  not  to 
refund  the  Profit  he  has  made  by  the  Re-sale,  but  to 
re-purchase  another  Estate  of  equal  value.  Such  an 
Equity  was  never  heard  of.  But  supposing  that  t^^ 
Plaintiff  was  to  claim  the  Profit  made  by  the  Defendant 
upon  this  tmnsaction,  it  has  been  proved  that  the  De- 
fendant gave  the  Plaintiff  more  than  the  price  of  the 
day,  more  than  he  gave  to  other  persons,  and  that» 
within  a  few  days  afterwards,  he  sold  that  Stock,  or 
Stock  to  an  equal  amount,  for  the  same  price  i  that  he 
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give  to  the  Plaintiff.    What  ground  then  is  there  for 
the  statement,  made  in  the  Bill,  that  the  Defendant  was 
desirous  of  increasing  his  French  Rentes  and  diminish- 
iug  his  Prussian  Bonds,  and  that  he  gave  the  advice  to 
the  Plaintiff  with  a  fraudulent  view,  in  the  character  of 
Agent»  and  that  he  is  to  be  answerable  for  the  conse- 
qaencesy  although  he  did  not  derive  any  benefit  from 
the  transacticm,  and  the  Plaintiff  did  not  sustain  any 
loss  ?      Can  it  be  seriously  contended  that,  ten  years 
afterwards,  the  Plaintiff  can  come  to  the  Court  and  ask 
to  have  the  transaction  treated  as  a  nullity,  and  to  have 
tfaeso,ooo  Rentes,  which  he  ordered,  unconditionally,  to 
be  soklf  to  be  replaced  in  his  name  at  the  price  of  the 
present  day?    This  transaction  was  an  exchange  of 
the  20,000  Rentes  for  14,000  /•  Prussian  Bonds :  and 
yet  the  Plaintiff,  though  he  says  that  the  transaction 
was  a  nullity,  does  not  propose  to  return,  to  the  Defend- 
Ukt,  the  Prussian  Bonds  which  he  gave  in  exchange  for 
the  Rentes,  and  which  have  risen  as  well  as  the  Rentes, 
but  merely  the  Money  which  was  invested  in  the  pur- 
chase of  those  Bonds.    It  is  then  said  that,  although 
the  Plaintiff  may  have  sustained  no  injury  in  this  trans- 
action, it  was  concealed  from  him  that  Mr.  Rothsc/dld 
was,  at  the  time,  buying  French  Rentes  and  selling 
Prussian  Bonds ;  and  that,  if  the  Plaintiff  had  known 
that  this  was  Mr.   Rothschild's  course  of  dealing,  he 
would  not  have  engaged  in  the  transaction.     But  until 
after  the  Plaintiff  had  formed  the  determination  to  sell 
his  Rentes  and  purchase  Bonds,  and  communicated  that 
detennination  to  the  Defendant,  the  agency  had  never 
existed.     He  could  not,  therefore,  be  deceived  by  the 
Defendant's  course  of  dealing,  nor  had  he  the  slightest 
light  to  know  what  his  course  of  dealing  was.    He  knew 
that  1^  BoikfckUd  was  the  Contractor  for  the  Prussian 
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Loin,  and  that  he>  therefore,  of  course  had  an  interest  in 
keeping  up  the  price  of  that  Loan  :  but  he  also  knew 
that  Mr.  Rothschild  was  the  Contractor  for  the  French 
Loan,  and  therefore  that  he  had  an  interest  in  keeping 
up  the  price  of  that  Loan  also.  Why  then  is  it  to  be 
imputed,  to  Mr.  Rothschild,  that  he  had  a  motive  for 
inducing  the  Plaintiff  to  convert  his  French  Rentes  into 
Prussian  Bonds,  when  he  was  the  Contractor  for  the  one 
Loan  as  well  as  for  the  other.  But  supposing  he  had  done 
80,  as  they  were  dealing,  at  that  period,  simply  as  Ven- 
dor and  Purchaser,  Mr.  Rothschild  had  a  right  to  give 
any  advice  he  thought  proper,  and  the  Plaintiff  had  no 
more  right  to  complain  than  if  a  tradesman  had  advised 
him  to  lay  in  a  large  stock  of  the  goods  in  which  that 
tradesman  dealt  But  the  fact  is  that,  so  far  was 
Mr.  Rothschild  from  accumulating  Rentes  at  the  period 
in  question,  that,  within  a  few  days  afterwards,  he  sold 
Rentes  to  a  greater  amount  than  he  is  stated  to  have 
purehased  of  the  Plaintiff.  It  is  remarkable  too  that 
every  one  of  the  subsequent  transactions  took  place 
with  Mr.  Rothschild  himself,  as  the  Plaintiff  well  knew : 
and  yet  he  was  uniformly  a  Buyer  when  Mr.  Rothschild 
viras  a  Seller,  and  vice- versa:  and  consequently  the 
course  of  the  Defendant's  dealings  could,  in  no  degree, 
influence  the  Plaintiff. 


It  was  said  that  the  Defendant  represented,  to  the 
Plaintiff,  that  he  had  bought,  both  the  Rentes  and  the 
Bonds,  of  third  Persons.  Now,  though  it  is  quite  im- 
material what  representation  the  Defendant  made,  it 
is  to  be  remembered  that  such  is  the  multiplicity  of  the 
Defendant's  transactions,  that  all  that  he  is  able  to  do, 
is  to  give  a  short  note,  to  his  Clerks,  of  the  Bargains 
he  has  made  in  the  course  of  the  day,  and  that  they 
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communicate,  to  the  different  parties,  what   is    the 

effect  of  those  Bargains.     Besides,  the  Defendant  and 

his  Brothers  are  distinct  individuals,  engaged  in  different 

houses,  one  in  Paris  and  the  other  in  London.    In 

their  dealings  with  each  other,  they,  as  other  persons 

who  are  in  partnership  together  always  do,  dealt  as 

leparate  Houses,  and  the  Balance  of  Profit  and  Loss 

was   settled   amongst  them  at  the  end  of  the  year. 

Therefore  the  Defendant  or  his  Clerks,  when  they  stated 

the  transaction  as  one  with  third  persons,  treated  it  as 

that  which  it  really  was,  according  to  the  usual  course 

of  mercantile  dealing,  and  used  the  ordinary  terms  of 

mercantile  correspondence. 


201 


BtiOOKMAN 

Rothschild. 


The  next  transaction  is    that  with  respect  to  the 
67,000  L  Bonds.    The  foundation  of  the  Plaintiff's  claim 
SB  to  50,000  /.  of  those  Bonds,  is  that  there  was  no 
appropriation  of  them.    There  is  no  Evidence  that  it  was 
any  part  of  the  Contract  between  these  parties,  that 
there  should  be  an  appropriation  of  those  Bonds :  and  it 
Beither  was  nor  could  have  been  a  part  of  that  Contract. 
It  appears,  by  the  correspondence  that  took  place,  be- 
tween the  Plaintiff  and  Defendant,  relative  to  this  trans-^ 
action,  that  the  Plaintiff  engaged  in  it  as  a  matter  of 
speculation  only,  and,  for  that  purpose,  it  was   quite 
immaterial  whether  any  Bonds  were  or  were  not  set  apart 
as  the  specific  Property  of  the  Plaintiff.    The  Contract 
was  for  the  delivery  of  Bonds  of  a  given  amount,  at  a 
given  time,  with  an  option  on  the  part  of  the  Buyer,  to 
call  for  any  part  of  them  at  an  earlier  period,  on  paying 
the  Purchase-money.   The  Brokers'  Notes  show  that  the 
Contract  was  not  for  any  specific  Bonds.    Those  Notes 
do  not  mention  how  mauy  of  the  Bonds  were  to  be  for 
100/.  or  how  many  for  1 ,000  /•  The  only  thing  that  could 
Vol,  III.  p 
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be  required  was  that  Mr.  Rothschild  should  have,  in  his 
possession,  Boncb  of  sufficient  amount  at  the  time  when 
they  were  to  be  delivered  to  the  Plaintiff.  Could  the 
Plaintiff,  after  he  had  accepted  the  Bonds  and  paid  the 
Purchase-money,  without  making  any  enquiry  about 
appropriation,  have  brought  an  action  against  the  De* 
fendant,  for  the  amount  of  the  Purchase-money,  on  the 
ground  that  there  had  been  no  appropriation  ?  No  one 
will  contend  for  such  a  proposition  :  and  yet  that  must  be 
held  to  be  good  in  Law,  before  the  Plaintiff,  can  succeed 
in  establishing  his  demand.  The  Plaintiff  has  not  ven- 
tured to  suggest  in  any  part  of  his  Bill,  that  he  was  de- 
ceived, that  he  was  told  that  there  was  any  appropriation. 


It  appears,  by  Mr.  Rothschilds  Letter  of  the  12th 
of  June  1818,  that  the  Plaintiff  was  not  induced  to 
engage  in  this  speculation  by  the  advice  of  the  Defend- 
ant ;  but  that  he  proposed  it  to  the  Defendant.  Nor  was 
there  any  confidential  relation  subsisting  between 
the  Plaintiff,  (who  dealt  through  his  Brokers)  and 
Mr.  Rothschild.  The  Plaintiff  and  Defendant  stood  m 
the  situations  of  Buyer  and  Seller  merely,  and  it  is  im- 
material whether  Mr.  Rothschild  did  or  did  not  derive 
any  profit  from  the  transaction,  or  whether  he  did  or  did 
not  give  any  advice  to  the  Plaintiff  respecting  it.  The 
Court  will  be  surprised  to  hear  that  Mr.  Rothschild, 
having  obtained  the  67,000  /.  Bonds,  which  were,  in  a 
short  time,  to  rise  to  90,  did  not  keep  in  his  possession 
his  whole  store  of  Bonds,  and  sell  them  at  that  price, 
but  that,  between  the  18th  and  29th  of  December  1818, 
about  which  time  he  purchased  the  67,000  /.  Bonds  of 
the  Plaintiff,  he  sold  47,000  /.  Bonds  at  very  nearly  the 
same  price  as  he  allowed  to  the  Plaintiff  for  his  Bonds ; 
and,  therefore,  he  could  not  have  had  any  unfair  motive 
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in  advising  the  Plaintiff  to  sell  those  Bonds,  or  the  least 
desire  to  purchase  them. 

The  17,000/.  Bonds,  which  were  deposited  as  a  secu- 
rity for  the  8,500  /.  and  4,200  /.  lent  by  the  Defendant 
to  the  Plaintiff,  were  differently  circumstanced  from  the 
teU  of  the  Bonds.  It  is  sworn,  in  the  Answer,  that  the 
Plaintiff  consented  that  the  Defendant  should  use  them, 
if  he  had  occasion  to  do  so,  and  that  the  Defendant 
undertook  to  deliver,  to  the  Plaintiff,  Bonds  of  the  same 
^amoont  when  required.  That  such  was  the  arrange- 
ment, will  appear  more  probable  when  it  is  considered 
that  it  was  more  for  the  Plaintiff's  advantage  ths^t 
Bmds,  which  had  been  in  the  Market,  should  be  re- 
i»i]^,  than  that  new  Bonds  should  appear  there.  It 
ii  a  mistake,  however,  to  say  that  Mr.  Rothschild  under- 
took to  account,  to  the  Plaintiff,  for  the  value  of  those 
Bonds  in  case  he  sold  them.  His  agreement  was  to 
ddiver,  to  the  Plaintiff,  Bonds  to  the  same  amount, 
ind  therefore  all  that  was  requisite  was,  that  he  should 
hare  Bonds  sufficient  for  that  purpose.  The  Profit 
which  Mr.  Rothschild  made,  by  the  sale  of  these  Bonds, 
did  not  amount  to  84/.  so  that,  if  this  part  of  the  trans- 
action could  be  impeached,  the  Defendant  would  have 
to  account  for  no  more  than  that  Sum  with  Interest. 


203 

1829. 
» . • 

Brookmav 

r. 
Rothschild. 


We  hare  now  come  to  the  last  of  these  transactions, 
which  is  the  Purchase  of  the  115,000  Rentes.  Here 
again  there  is  not  the  slighest  trace  of  agency  on  the 
part  of  the  Defendant.  Whatever  advice,  therefore,  he 
gave  to  the  Plaintiff,  he  cannot  be'  made  answerable 
for  it,  unless  it  can  be  proved  that  he  gave  it  fraudu- 
lently. It  has  been  said  that  this  was  a  real  transac- 
tioa  on  the  part  of  the  Plaintiff;  and  it  was  so  on  the 
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part  of  the  Defendant  also.     It  was  a  real  transaction, 
evidenced  by  the  Brokers'  Notes,  and  of  exactly  the 
same  character  as  the  prior  Contract  for  the  purchase 
of  Prussian  Bonds,  by  which   the  article  was  to  be 
delivered  on  the  payment  of  the  price.     It  has  been 
said  that  these  Rentes  were  to  be  appropriated  and  set 
apart  for  the  Plaintiff.     But  where  is  it  proved  that 
there  was  to  be  any  appropriation  of  these  Rentes. 
Has  it  been  shown  that  there  was  any  undertaking, 
on  the  part  of  the  Defendant,  to  retain,  in  his  name, 
the  amount  of  Rentes,  which  was  to  be  transferred, 
to  the  Plaintiff,  when  called  for  ?    The  Brokers'  Notes 
contain  no  Evidence   of  such   an  undertaking.    The 
Contract  was  for  a  certain  amount  of   Stock,  to  be 
transferred  at  a  given  time.     It  was  a  Loan  of  the 
Purchase-money  for  six  months,  with  the  option  on 
the  part  of  the  Plaintiff,  to  call  for  any  portion  of  these 
Rentes  at  an  earlier  period,  on  payment  of  the  Purchase* 
money.    There  was  not  to  be,  nor  could  there  be  any 
appropriation;  because  there  was  no  particular  Stock 
referred  to.    The  Evidence  of  Mr.  Bell  the  Broker,  does 
not  afford  the  slightest  ground  for  inferring  that  there 
was  any  engagement  for  appropriation,  or  any  under- 
taking, by  the  Defendant,  to  retain,  Rentes  of  the 
specified  amount,  in  his  name,  for  the  Plaintiff.     The 
Plaintiff  has  not  proved  that  there  is  any  mode  by 
which  an  individual  can  appropriate,  in  the  Books  of  the 
French  Government,  any  particular  portion  of  Stock  for 
any  other  person.    It  cannot  be  done  in  England.    One 
individual  can  have  but  one  Account :  and  there  are  no 
means  of  making  an  appropriation  in  the  Books  of  the 
Bank   of  England,   except  by  uniting  the  name  of 
some  other  person  with  one's  own.    If  this  important 
term  of  the  Contract  was  one  of  the  terms  for  which 
Mr.  Bell  stipulated,  how  was  it  that  he  so  far  forgot  his 
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one  single  syllable  relating  to  it  ?    Mr.  Rothschild,  in  his     ' "^ ' 

Answer,  states  that  his  engagement  was  to  deliver  Stock,      Bbook  m  a  h 
at  a  given  price,  when  called  for,  and  that  he  always  had 
Stock  of  an  amount  sufficient  to  answer  the  demand. 
Tbe  Plaintiff  says  that  the  Defendant  for  the  purpose  of 
procaring  an  advantage   to  himself,  persuaded  him  to 
lell  his  Rentes.       Now  there  was  nothing  like  agency 
between  them;  and  the  Defendant  might  have  given  any 
advice  he  thought  proper.  But  it  was  not  a  matter  of  ad- 
TJee  or  option,  it  was  not  a  matter  in  which  the  Plaintiff 
was  to  be  influenced  by  the  persuasion  or  recommenda- 
tion of  the  Defendant:  for  the  Plaintiff  had  purchased 
the   property  on    Credit,    and    the  time  of   payment 
lad  nearly  arrived,  and  payment  could  not  be  made 
except  by  the  sale  of  the  Rentes.    Then  it  is  said  that 
there  were  no  such  Sales  of  the  Rentes  as  are  pretended 
to  have  been  made ;  and  that  there  are  no  Entries  of 
Sales,  in  the  French  Government  Books,  corresponding 
wilb  the  representations  made  by  the  Defendant.    The 
vahie  of  the  Evidence  upon  this  part  of  the  Case  must, 
of  course,   depend  on  the  course  of  dealing  on  the 
French    Stock  Exchange,  on  the  mode  in  which  the 
French  Stock  Books  are  kept,  in  the  ceremonies  to  be 
observed  in  effecting  transfers.    The  Plaintiff  has  not 
examined   persons  who  are  daily  engaged  in  making 
transfers  of  French  Stock,  and  who  are  able  to  speak 
as  to  the  inference  to  be  drawn  of  the  teality  of  a  Sale, 
fima  Entries  appearing  or  not  appearing,  on  particular 
days,  in  the  French  Books,  of  the  particular  Sums  in 
which  tbe  Sale  is  represented  to  have  been  made ;    but 
he  has  examined  a  Clerk  to  tlie  Plaintiffs  Solicitor,  and 
mother  gentleman  of  whom  we  know  nothing,  except 
that  he  resides  in  a  particular  street  in  Paris.    Both  these 
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Witnesses  represent  that  they  have  made  themselves  ac- 
quainted with  the  course  of  transfer  in  the  Books  at  Paris, 
but  they  have  not  thought  fit  to  communicate  to  the  Court 
any  information  whatever  upon  the  subject.  Neither  of 
them  ventures  to  state  that,  according  to  the  course  of 
dealing  on  the  Stock  Exchange  at  Paris^  these  Entries 
would  or  could  find  their  way  into  the  Transfer  Books 
at  the  period  when  the  Sales  were  effected.  The  C<m- 
tracts  might  have  been  made  on  one  day,  and  the 
transfers  on  another.  In  the  course  of  these  veiy 
transactions,  the  Plaintiff  was  told  that,  before  a  transfer 
could  be  made,  the  Inscriptions  must  be  transmitted  to 
Paris,  and  be  examined;  and  that  then  some  person 
must  appear  with  a  Power  of  Attorney,  on  the  part  cS 
the  Vendor,  to  make  the  transfer.  Neither  of  these 
Witnesses  is  qualified  to  speak  upon  the  subject,  as  to 
which  he  has  been  examined.  Either  the  Officers  of  the 
Treasury,  the  persons  who  had  the  custody  of  the 
Booksy  or  the  Bankers  or  Brokers  of  Paris,  ought  to 
have  been  resorted  to.  These  gentlemen  however  do  not 
venture  to  swear  that,  on  the  2*jthf  28th,  or  sgth  of  May 
i8ig,  there  viras  no  transfer,  by  Rothschild,  Brothers,  of 
110,000  Rentes,  but  only  that  there  was  no  transfer 
made  by  them  of  1 10,000  Rentes  in  the  specific  propor- 
tions in  which  those  Rentes  are  represented  to  have  been 
sold ;  but  the  Plaintiff  himself  has  proved  that,  on  the 
28th  of  May,  the  day  on  which  Messrs.  RothxkUd 
represented  that  the  sale  of  the  iio^ooo  Rentes  was 
effected,  transfers  were  made  by  them  to  the  amount  of 
120, 950  francs.  This  sum  was  the  amount  of  all  the 
transfers  that  Messrs.  Rothschild  had  to  make  in  the 
course  of  the  day :  for  it  is  the  practice  of  Bankers  and 
Brokers  to  wait  till  the  end  of  the  day  before  they 
make  their  transfers,  and   then  to  make  them  in  one 
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jx>ndiDg  entries  in  the    Books,  affords  no  ground  for 

laying  that  the  Plaintiff^s  Rentes  were  not  sold  on  the     Brookmas 
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Upon  this  transaction  the  Plaintiff  sustained  a  loss, 
bat  it  was  not  caused  by  the  advice  of  Mr.  Rothschild : 
for  the  necessity  for  the  Sale  arose  from  the  terms 
of  the  Contract  which  the  Plaintiff  had  entered  into. 
It  is  said  that  Mr.  Rothschild  had  advised  the  Plaintiff 
to  send  an  Express  to  Paris,  for  the  purpose  of  selling 
his  Rentes  there,  rather  than  in  London  ;  but  there  is 
no  Evidence  that  the  Plaintiff  sustained  the  least  injury 
by  so  doing.  Whether  he  did  or  did  not  sustain  any 
injury  is  immaterial,  for  Mr.  Bell,  not  Mr.  Rothschild 
was  his  Agent.  However  the  Plaintiff  was  dissatisfied 
with  the  sale  of  the  Rentes,  and,  in  consequence  of 
that  disappointment,  Mr.  Rothschild  consented  that 
the  Credit  for  the  Money  he  had  lent  should  be  ex- 
tended, and  that  a  re-investment  of  the  proceeds  of  the 
Rentes  should  be  made  without  any  charge  for  Commis- 
sion. The  Plaintiff,  accepted  these  terms,  and  accord- 
ingly, sent  instructions  to  Paris  to  have  the  re-invest- 
ment made.  Now,  with  respect  to  that  part  of  the  Case, 
it  has  been  said  that  Mr.  Rothschild  was  the  Plaintiff's 
i^rent.  But  the  fact  is,  that  Mr.  Rothschild  had 
nothing  to  do  with  that  re-investment,  except  that  he 
aent  the  order,  to  Paris,  enclosed  in  a  Letter  to  Roths- 
child.  Brothers,  and  desired  them  to  do  the  best  they 
could  for  the  Plaintiff;  and  the  account  of  the  re-invest- 
ment was  sent,  by  Rothschild,  Brothers,  to  the  Plaintiff 
himself.  Then  it  is  said  that  there  was  no  re-invest- 
uent ;  and  the  Plaintiff  attempts  to  prove  it,  by  the 
testimony  of  the  two  Witnesses,  the  value  of  whose 
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Evidence  has  been  already  examined.  It  is  weil 
known  to  all  persons  engaged  in  transactions  in  the 
French  Funds^  that,  when  purchases  are  effected,  it 
seldom  happens  that  the  entries  of  the  Transfers  are 
made  on  the  day  of  Sale.  Three  months  afterwards, 
the  Plaintiff  (as  he  says)  by  the  persuasion  of  the 
Defendant,  went  over  to  Paris  for  the  purpose  o( 
superintending  the  sale  of  his  105,500  Rentes.  That 
Sale  was  effected ;  and  Rothschild,  Brothers,  of  course, 
received  the  amount,  because  they  were  to  remit  it 
to  Mr.  N.  M.  Rothschild ;  and  it  was  remitted  to  him 
accordingly.  It  is  said  that  this  re-sale  was  a  fictitious 
transaction,  as  well  as  the  re-investment.  But  if  it  was 
the  Defendant's  intention  to  practise  a  fraud  on  the 
Plaintiff,  in  representing  as  a  real  transaction  that  which 
had  no  existence,  is  it  probable  that  the  Defendant  would 
have  advised  the  Plaintiff  himself  to  go  over  to  Paris 
and  take  his  Broker  with  him,  in  order  to  superintend 
the  rensale.  Again  it  is  said  that  these  transactions 
did  not  take  place,  because  there  were  not  Entries  in  the 
Books  corresponding  with  them.  But  the  existence  of 
these  Sales  is  proved  by  the  Evidence  for  the  Plaintiff, 
by  which  it  appears  that  they  were  effected  under  the 
immediate  superintendence  of  the  Plaintiff.  It  is  a 
conclusive  Answer  to  the  inference  which  it  was  at- 
tempted to  draw  from  the  non-existence  of  corresponding 
Entries  in  the  former  case,  that  there  is  a  similar  noiH 
existence  of  Entries  where  transactions  are  proved,  to 
demonstration,  to  have  existed. 


The  Letter,  from  the  Defendant,  to  his  Brothers,  con- 
taining the  cautions  with  respect  to  the  Plaintiff,  might 
have  been  to  this  effect :  that  the  Plaintiff  was  fond  of 
speculation ;  that  he  might  wish  to  engage  in  further 
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speculations^  and  to  continue  his  Money  in  their  hands ; 

bat  that  it  was  not  advisable  to  give  him  credit  beyond 

a  certain  extent.    Mr.  BeU  could  not  be  taken  to  Paris 

for  any  other  purpose  than  to  give,  to  the  Plaintiff,  the 

benefit  of  the  knowledge  he  possessed  of  the  mode  of 

dealing  in  French  Securities,  and  of  the  information  he 

might  acquire  with  respect  to  the  probability  of  the  rise 

or  fidl  of  the  French  Funds.  Therefore  the  Evidence  and 

the  circumstances  themselves  prove  that  he  must  have 

acted  as  the  Adviser  and  Agent  of  the  PlaintiQ*.     On 

this  transaction  the  Plaintiff  makes  a  profit  of  between 

s,ooo/.  and  3,000/. 
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In  the  month  of  December,  i8ig,  the  Plaintiff,  with 
the  assistance,  and  in  the  presence  of  his  Broker, 
settled  his  Account  with  the  Defendant,  and  gave  a 
Draft  for  the  Balance. 


With  respect  to  the  charges  for  Commission  and 
Interest,  and  the  Expenses  of  the  Express,  in  the  first 
place  the  Plaintiff  saw  them  at  the  time  when  he  settled 
his  Account.  It  is  proved  to  have  been  part  of  the 
Contract  that  the  Defendant  should  receive  Interest, 
and  it  was  secured  by  the  Promissory  Notes  which  he 
hdd.  With  respect  to  the  Expenses  of  the  Express,  who 
was  to  pay  them  ?  The  Plaintiff  had  sent  the  Express 
to  Parti,  at  the  recommendation  of  the  Defendant ;  but 
was  the  Defendant,  because  he  advised  the  Plaintiff  to 
send  the  Express,  for  the  purpose  of  effecting  a  more 
beneficial  sale,  to  pay  the  Expenses  of  it.  Besides,  the 
Plaintiff  received  satisfaction  for  the  supposed  injury 
by  the  Profit  which  he  made  on  the  subsequent  trans- 
action* Then  the  Commission  is  charged  on  the  receipt  of 
the  Money  by  Rothschild,  Brothers,  who  were  the  Plain- 
tiff's Agents,  and  not  the  Agent  of  Mr.  Rothschild. 
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During  the  year  1820,  the  Plaintiffcontinued  to  specu^ 
late  in  the  French  Funds,  and  to  employ  Rothschild, 
Brothers,  as  his  Agents  in  those  speculations,  and  he 
repeatedly  settled  Accounts  with  them.  He  afterwards 
speculated  to  a  great  amount  in  almost  every  Public 
and  Private  Security  that  was  then  in  the  Market. 

Now,  after  the  Account  with  the  Defendant  has  beea 
settled  for  ten  years ;  after  an  interval  of  five  years  be- 
tweea  the  period  at  which  the  Plaintiff  finally  settled 
his  Account,  and  the  period  at  which  he  filed  his 
Bill,  the  Defendant  is  to  be  dragged  into  a  Court  of 
Justice,  and  to  be  called  upon  to  prove  all  these 
transactions,  which  the  Plaintiff  himself  has  admitted, 
$md  confirmed. 


If  the  Plaintiff  has  any  cause  of  complaint,  he 
musty  in  addition  to  substantiating  all  the  grounds  of 
it,  satisfy  the  Court  that  the  discovery  of  the  facts, 
which  have  given  rise  to  his  Bill,  is  a  recent  discovery. 
An  allegation  to  this  effect  has  been  introduced  into  the 
Bill,  but  no  Evidence  has  been  produced  in  support  of  it. 
The  reUef  which  the  Plaintiff  asks  is  of  such  a  descrip- 
tion, that  it  cannot  be  granted  to  him  if  he  has  been 
guilty  of  the  slightest  delay  in  bringing  forward  his 
complaint.  The  object  of  this  Bill  is  to  obtain  a  re- 
placement of  Stock.  It  is  exactly  the  sdme  as  a  Bill 
for  the  specific  performance  of  a  Contract  respecting 
Stock.  Stock,  both  foreign  and  domestic,  is  an  article 
which  fluctuates  from  hour  to  hour,  and  as  to  which 
Courts  of  Equity  have  refused  to  enforce  any  Contract 
whatever ;  because  a  Contract  respecting  Stock  is  one 
in  which  justice  cannot  be  done  by  a  specific  perform* 
ance,  inasmuch  as  specific  performance  must  take  place 
at  th^  date  of  the  Decree,  and  the  Plaintiff^  at  the  time. 
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instead  of  finding  a  benefit  from  the  transfer  of  Stock, 
may  experience  the  reverse.  On  the  other  hand,  no- 
thing could  be  more  unjust  than  that  the  fluctuations 
in  the  prices  of  Stock,  since  the  transaction  took  place, 
should  have  the  effect  of  throwing  a  loss  upon  the 
Defendant.  The  only  mode  of  giving  relief  on  a 
Stock  transaction,  is  by  giving  the  party  the  amount  of 
the  damage  he  has  sustained.  That  damage  he  can 
recover  at  Law  ;  and,  therefore,  to  Law  the  Court  leaves 
him*  But  even  if  that  objection  did  not  apply,  it  is 
essential  that  the  party,  the  moment  he  knows  the  facts, 
should  bring  forward  his  claim.  The  Plaintiff  here  has 
waited  till  Stock  has  greatly  risen  in  value,  and  then 
ocHues  for  relief,  which,  instead  of  being  a  benefit,  if  he 
bad  asked  for  it  at  the  time,  would  have  been  a  detri- 
ment. The  same  observation  applies  to  each  of  these 
transactions.  The  Letters  which  the  Plaintiff  wrote  to 
the  Defendant  and  his  Brothers,  in  the  years  1823  and 
1824^  afford  strong  evidence  that  he  was  not.  ignorant 
of  the  facts  which  he  now  complains  of,  at  the  time  he 
settled  the  Account,  or,  at  all  events,  that  he  knew  of 
them  some  months  before  he  filed  his  Bill.  In  one  of 
those  Letters  he  mkkes  a  demand  of  a  small  arrear  of 
Interest  from  Rothschild,  Brothers,  (which  also  shows 
diat  he  treated  them  as  his  Agents  in  the  transaction 
u  to  the  110,000  Rentes);  and,  in  another  Letter, 
which  he  wrote  to  the  Defendant,  he  says  that,  on 
stating  the  circumstances  to  his  Professional  Adviser, 
he  had  suggested  that  the  Plaintiff  had  good  grounds 
of  complaint.  It  is  clear,  therefore,  that  the  result  of 
the  communication  with  the  Attorney  was  not  an  inves- 
tigation which  led  to  the  discovery  of  these  pretended 
facts,  but  that  the  result  of  the  consultation  with  the 
Attorney  was  that^  on  the  statement  of  the  facts  within 
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the  knowledge  of  the  PlaintiiT,  his  Attorney  advised 
him  that  he  had  good  ground  of  complaint. 

The  following  Cases  were  cited  by  the  Defen* 
dant's  Counsel :  Coles  v.  Trecothick  (a) ;  Andrews  t. 
Mowbray  (6);  Hennings  v.  Rothschild  (c);  Doioret  v. 
Rothschild  (d). 

The  Vice-Chancellor  : — 

The  Bill  in  this  Case  states  circumstances  which,  upon 
comparison  with  what  is  said  of  them  in  the  Answer, 
and  in  the  Evidence,  are  of  this  nature.  The  Plaintiff 
was,  in  the  Month  of  May  1818,  entitled  to  20,000 
French  Rentes;  and  it  appears  that  there  had  been 
some  communication,  between  him  and  Mr.  N.  M. 
Rothschild,  who  carries  on  business  in  this  Country,  and 
who  is  also,  a  partner,  with  his  Brothers,  in  the  house 
established  at  Parts,  under  the  name  of  Rothschiidf 
Brothers.  And  it  appears  that  a  correspondence  had 
taken  place,  between  the  Plaintiff  and  Mr.  N.  Jf.  Roihs^ 
child,  and  it  is  represented  that  the  Plaintiff  was  induced, 
by  the  Letter  which  was  written,  by  Mr.  Rothschild,  to 
give  an  Order  for  the  sale  of  the  French  Rentes.  It 
does  not  seem  to  me  to  be  very  material,  for  the  purpose 
of  determining  what  relief  the  Plaintiff  may  be  entitled 
to,  to  ascertain  whether  or  not  the  Plaintiff  did  give  the 
Order  in  pursuatnce  of  the  recommendation  of  Mr* 
Rothschild;  but  I  must  remark,  because  it  concerns 
the  character  of  Mr.  Rothschild,  that  the  Letter  which 
is  represented  to  have  contained  the  recommendation  ta 
sell  the  French  Rentes,  did  not  recommend  that  Sale,  but 


{a)  9  Ves.  334. 
(c)  4  Bing.  315. 


(b)  Wilson's  C.C.  71. 
{d)  1  Sim.  k  Stu.  590. 
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'Contained  these  words :  "  French  Stock  here  is  about 
^^,  and  Pnissian  Bonds  82  per  Cent,  and  83  per  Cent. 
I  think  you  would  do  well  to  sell  part  of  the  former  and 
invest  it  in  the  latter."    The  fair  construction  of  that 
Letter,  is  that  it  is  a  recommendation  that  part  only  of 
the  French  Rentes  should  be  sold,  and  the  produce  of 
that  part  invested  in  Prussian  Bonds,  leaving  it  quite  to 
the  discretion  of  the  person  to  whom  the  Letter  was 
addressed,  what  portion  should  be  sold.     In  the  Letter 
of  the  •24th  of  May,  which  the  Plaintiff  wrote  in  reply, 
he  says :  *'  I  observe  that  you  quote  at  about  69  in  Lon- 
don.     Shall  I  beg  the  favour  of  you  to  cause  my  20,000 
Rentes  to  be  disposed  of  to-morrow,  on  the  best  possible 
terms,  both  as  to  price  and  Exchange  ?  The  produce  you 
will  have  the  goodness  to  retain  in  your  hands  until  I 
have  determined  how  to  dispose  of  it,  unless  thei'e  would 
be  a  saving  of  Commission  in  purchasing  Prussian  Bonds 
immediately  with  it,  so  as  for  the  Sale  and  Purchase  to 
be  considered  as  one  transaction ;  in  this  case  I  would 
wish  it  to  be  immediately  done.''    In  consequence  of 
that  Letter  Mr.  Rothschild  does  sell,  as  he  represents, 
the  whole  of  the  20,000  Rentes.     I  say,  as  he  represents, 
because  he  writes  a  Letter  of  the  25th  of  May,  in  which 
he  says  :  "  Sir,  I  have  the  pleasure  to  acknowledge  the 
receipt  of  your  favour  of  yesterday,  and,  having  had  an 
opportunity  to  dispose  of  your  20,000  Rentes,  at  6g  per 
Cent,  and  23.90, 1  have  embraced  the  same,  and  beg 
to  enclose  you  the  last  printed  prices,  by  which  you  vnll 
perceive  that,  on  the  21st,  they  were  only  68.25  per 
Cent ;  therefore  I  feel  confident  that  you  will  approve 
of  this  transaction.    I  have  invested  the  proceeds  of  this 
Sale  in  Prussian  Bonds,  say  ig,ooo  Bonds  at  82  J  per 
Cent.,  which  is  the  very  lowest  it  could  be  obtained 
at**    That  Letter  of  the  25th  of  May  was  a  direct 
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and  plain  representation  that  Mr.  RathsckUd  had^ 
in  pursuance  of  the  Letter  of  the  24th  of  May»  mad^ 
a  sale  of  the  20,000  Rentes.  The  iact,  however,  was 
that  there  was  no  sale  of  the  20,000  Rentes,  but  Mr. 
Rothschild  took  them  to  himself,  and  gave  the  Plaintiff 
credit  for  the  price  of  them,  at  the  rate  per  Cent,  quoted 
in  his  Letter,  and  he  invested  the  amount  in  the  pur* 
chase  of  Prussian  Bonds.  The  first  question  then  oa 
this  Case,  is  whether  that  transaction  with  regard  to  the 
Sale  of  the  French  Rentes  shall  stand ;  and  my  delibe- 
rate opinion  is  that  that  transaction  ought  not  to  stand; 
because,  independently  of  the  question  whether  thei^ 
was  more  or  less  of  confidential  Agency  on  the  part  of 
Mr.  Rothschild,  the  very  least  that  can  be  said,  is  that 
Mr.  Rothschild  was  made  an  Agent  to  sell,  by  the  Letter 
of  the  24th  of  May,  and  his  determination  to  act  upon  it. 
And  I  conceive  that  it  was  his  bounden  duty,  therefore, 
to  sell  to  a  third  person,  and  not  to  take  the  Rentes  to 
himself  and  give  the  Plainti£f  credit  for  the  price, 
although  I  am  bound  to  admit  that  it  was  the  fair  price 
of  the  day.  It  appears,  from  what  he  states  in  hii 
Answer,  that  he  had  another  transaction  with  respect 
to  French  Rentes,  on  that  very  same  day,  and  that  he 
himself  sold  a  quantity  of  French  Stock,  I  think,  for 
a  less  price  than  that  for  which  he  charged  himself  to 
the  Plaintiff  in  respect  of  his  taking  to  himself  the 
Plaintiff's  20,000  Rentes.  But  I  apprehend  that  the 
general  principle  which  this  Court  has  always  acknow^ 
ledged  and  upheld,  must  be  maintained  in  this  Case, 
namely  that  the  person  who  is  the  Agent  to  sell,  if  he 
accepts  the  agency,  is  bound  to  sell,  and  is  not  at  liberty  to 
take,  to  himself,  the  Stock,  and  give  credit  for  the  amount 
of  its  price.  It  has  been  said,  in  the  argument  for  the 
Defendant,  that,  if  such  a  construction  is  put  on  this 
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transaction,  it  will  tend  to  undermine  many  transactions  i8-2q. 

which  daily  take  place  in  the  great  houses  in  London,  '  ""  ' 
But  my  opinion  is  that,  whether  that  is  or  is  not  the  Brook  man 
case,  an  individual  has  a  right  to  complain  of  a  transac- 
tion in  which  his  Agent  does  not  do  that  which  he  is 
employed  to  do,  and  represents  to  his  employer  that  he 
lias  done  that  which  he  was  directed  to  do,  whereas  he 
has  done  quite  a  different  thing.  No  Evidence^  however, 
has  been  given  to  me  to  show  that  any  such  act  as  that 
which  is  now  complained  of,  is  an  act  which  is  daily 
taking  place  among  the  great  Commercial  and  Banking- 
houses  in  London;  and,  therefore,  I  must  consider  it 
only  as  a  speculative  argument,  which,  at  present,  does 
not  appear  to  be  founded  in  feet.  On  this  transaction, 
therefore,  the  Plaintiff  is  entitled,  at  his  option,  either  to 
have  the  present  price  of  20,000  Rentes,  or  to  have  in- 
vested in  his  name  20,000  Rentes,  he  repaying  to  Mr. 
RoihschUd  the  1 1 ,548  /.  2  5.  4  d.,  which  was  the  sum  for 
which  he  had  credit  in  account  with  Mr.  Rothschild;  and 
he  must  repay  that  Sum  with  Interest  at  5  per  Cent 

The  next  part  of  the  Case  relates  to  the  purchase  of 
some  Prussian  Bonds ;  and  it  appears  that,  about  the 
month  of  June  1818,  Mr.  Rothschild,  as  the  Plaintiff 
represents  it,  recommended  him  to  purchase  Prussian 
Bonds ;  and  that  he  agreed  to  purchase,  from  Mr.  Roths- 
child, 40,000/.  Prussian  Bonds  at  82,  and,  he  also  pur- 
chased from  him  5,000/.  other  Prussian  Bonds  at  8i|, 
and  6,000/.,  other  Prussian  Bonds  at  81  per  Cent.   For 
t]iese  Bonds  the  Plaintiff  was  not  able  to  pay ;  but  the 
transaction  was,  in  effect,  that  the  Plaintiff  should  give  his 
Promissory  Note  for  the  price ;  and  that  Mr.  Rothschild 
Qhould  retain  the  50,000/.  Bonds  as  a  collateral  Security : 
and  the  transaction  was  carried  into  effect,  according 
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1829.  to  that  understanding,  because  there  was  a  purchase, 

'        "^        '      apparently  made,  of  Bonds  to  the  amount  of  50,000  L, 

Brookmak      f^jp   ^hich    the     Brokers    made    out    a    charge    of 

^         *  41,52^/.  45.  ioi2.,and  the  Plaintiff  gave  his  Promissory 

Note>  for 41,500 /Impart  of  that  Sum,  and  paid  the  re^ 
mainder  in  Cash,  to  Mr«  Rothschild.    These  purchases 
were  made  on  the  2d  and  15th  of  June  i8i8.  It  appears 
that  the  Plaintiff  had  purchased  Bonds,  to  the  amount 
of  15,000/.  of  other  persons,  in  the  months  of  April  and 
May  1818 ;  and  he,  afterwards,  purchased  Bonds,  from 
other  persons,  to  the  amount  of  5,000/.    The  Plaintiff 
having  borrowed,  of  Mr.  Rothschild,  two  Sums  of  Money, 
first  of  all  the  sum  of  8,500  /.,  and  afterwards,  the  sum 
of  4,200 /.,  for  the  purpose  of  securing,  to  Mr.  Rotht- 
child,  the  payment  of  the  two  Promissory  Notes  which 
the  Plaintiff  had  given  for  those  two  Sums,  he,  in  the 
first  instance,  deposited  with  Mr.  Rothschild,  11,000/. 
of  Bonds,  and  next,  6,000/.  Bonds.    So  that  there 
was  an  actual  deposit  made  of  Bonds,  to  the  amount  of 
17,000/.  and  these  Bonds  are    specifically  described 
in  the  Schedule  to  the  Answer,  and  it  appears  that  they 
comprehended  the  15,000  /.  Bonds  purchased  of  other 
persons,  and  2,000/.  Bonds  of  those  which  were  pur- 
chased with  the  produce  of  the  20,000  French  Rentes. 
In  the  month  of  October,  an  Account  was  made  out 
which  showed  what  was  due  in  respect  of  the  50,000/. 
Bonds.    In  December  following,  all  the  Bonds,  both 
the  50,000/.  Bonds  and  the  17,000/.  Bonds,  were  sold 
at  the  rate  of  75  per  Cent.    The  consequence  was  that 
the  Plaintiff  suffered  a  considerable  loss,  because  he 
had  purchased  the  Bonds,  on  the  average,  at  about  81 
per  Cent. ;  and  he  sold  at  75  per  Cent.    With  the  pro- 
duce of  the  Bonds  the  Promissory  Notes  for  41,500/. 
and  8,500/.  were  considered  as  satisfied;  but  there 
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rBmained  the  ProBlussory  Note  for  4,200  L  in  respect  of 
which  the  deposit  of  the  6,000/.  Bonds  was  made :  and 
inasmach  as  the  proceeds  of  the  67,000/.  Bonds  would 
not  pay  off  that,  as  well  as  the  two  other  Promissory 
Notes  for  41,500/.  and  8,500/.,  the  Plaintiff  made  a  fur- 
ther deposit,  with. Mr.  Rothschild,  of  some  Bonds,  to  the 
amoontof  5^00/.,  which  were  afterwards  disposed  of; 
and  thereby,  the  Promissory  Note  for  4,200/.  was  paid, 
and  the  surplus  of  the  Proceeds  was  accounted  for  to 
the  Plaintiff.  It  is  observable  on  this  part  of  the  trans* 
action,  that  there  was  no  Money  whatever  paid,  by  the 
Plaintiff,  in  the  first  instance ;  and  the  way  in  which 
the  Plaintiff  has  suffered  an  injury  has  been,  that  he 
has  been,  in  effect,  compelled  to  pay  the  difference  be- 
tween the  price  of  the  50,000/.  Bonds  and  the  price 
at  which  they  were  sold,  out  of  the  Proceeds  of  the 
5,500/.  Bonds  which  he  last  deposited,  because,  by  the 
means  of  the  produce  of  those  Bonds,  and  by  those 
means  only,  was  there  ultimately  made  a  liquidation 
and  payment  of  the  three  Promissory  Notes. 
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Now  the  question  is,  whether  this  transaction  shall 
stand ;  in  other  words,  whether  the  Plaintiff  is  not 
entitled  to  have  repaid  to  him  such  Sums  of  Money  as 
he  has  loat  in  the  way  I  have  described. 


I  apprehend  that  it  was  absolutely  necessary,  in  order 
to  topport  the  transaction,  that  it  should  appear  that 
there  was  a  bona  fide  purchase  of  50,000  /.  Bonds.  But 
I  think  that  it  does  appear,  most  distinctly,  from  what 
the  Defendant  himself  represents  in  his  Answer,  that 
&tte  was  no  bona  fidt  purchase  of  50,000  /.  Prussian 
Bonds ;  because,  in  his  Answer,  he  himself  states  that 
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he  never  selected  any  Bonds  in  respect  of  the  50^000  /. 
Bonds.  According  to  the  construction  which  I  put  on 
the  Letters  that  passed,  and  the  Broker's  Evidence, 
there  ought  to  have  been  a  selection  of  50,000  /.  Bonds, 
and  an  appropriation  of  them.  There  should  have  been 
a  statement,  made  to  the  Plaintiff,  of  what  were  the 
numbers  of  the  Bonds,  for  a  reason  (amcmgst  others) 
that  struck  me  very  forcibly  when  I  read  the  scheme  for 
the  Prussian  Loan,  namely,  that  the  Prussian  Bonds 
were  liable,  from  time  to  time,  to  be  redeemed,  and  there 
was  a  particular  course  to  be  taken  for  the  redemption 
of  them ;  and  it  was  necessary,  therefore,  that  every 
person  should  distinctly  know,  by  the  numbers  of  the 
Bonds,  what  were  the  Bonds  in  which  he  had  an 
interest.  But  it  was  quite  impossible  for  the  Plaintiff, 
at  any  time  during  these  transactions,  to  know  what 
were  the  specific  Bonds  which  it  was  represented  had 
been  purchased  for  him.  1  take  it,  upon  the  Evidence, 
to  be  perfectly  manifest  that  thefe  was  no  purchase,  at 
all,  of  the  50,000/.  Prussian  Bonds.  The  transaction, 
therefore,  is  bottomed  in  a  representation  which  turns 
out  not  to  be  true ;  and,  from  the  effect  of  that  transac- 
tion, I  apprehend  the  Plaintiff  has  a  right  to  be 
relieved,  on  the  plain  principle  which  has  always  been 
acknowledged  in  a  Court  of  Equity,  namely,  that  man- 
kind shall  be  bound  by  the  representations  they  make, 
and,  if  they  make  false  representations  to  those  who 
deal  with  them,  they  must  take  the  consequences  of 
their  own  false  representations.  1  apprehend,  there- 
fore, that,  on  this  part  of  the  Case,  the  Plaintiff  is 
entitled  to  be  reUeved  by  having  the  Account  opened, 
so  that  there  shall  be  repaid  to  him  that  Sum  with 
which  he  was  charged  by  way  of  Loss,  in  the  manner 
I  have  stated. 
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I  observe  that,  as  to  this  part  of  the  Case,  the  Plaintiff 
has  asked  such  relief  as  I  cannot  think  he  is  altogether 
entitled  to  receive,  because  he  asks  relief,  on  the  supposi- 
tion that  the  50,000  /.  Bonds  themselves  were  sold  in 
a  way  that  he  did  not  authorize.  But  if  the  transaction 
is  to  be  considered  as  one,  which  fails  altogether,  by 
reason  of  there  never  having  been  any  purchase,  it  is 
quite  impossible  to  give  relief  on  that  supposition. 
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In  respect  of  the  Sale  of  the  1 7,000/.  Bonds,  the  Bill 
prays  that  Mr.  Rothschild  may  be  charged  with  the 
actual  value  or  price  of  the  17,000/.  Prussian  Bonds, 
with  Interest  thereon  at  5  per  Cent,  from  the  time  Mr. 
Rothschild  actually  sold  the  saitie.    With  respect  to  that 
part  of  the  transaction,  it  seems  to  me  that  I  am  not  at 
liberty  to  give  any  relief;  because  a  passage  of  the  Answer 
that  was  read  for  the  Plaintiff,  states,  most  distinctly,  that 
the  Plaintiff  himself  consented  to  the  sale  of  the  1 7,000  /. 
Bonds,  on  the  representation  that  Mr.  Rothschild  made 
to  him,  that  at  any  time  he  might  have  Bonds  of  an 
equal  amount.    He  says  that  when  the  Bonds  were 
deposited  with  him,  he  stated  that  he  might  have  occa- 
lion  to  deliver  out  Prussian  Bonds  to  purchasers,  and 
that,  2^  he  wished  to  avoid  signing  more  than  were 
necessary,  he  mentioned  to  the  Plaintiff  that  he  should, 
in  case  of  need,  use  his  Bonds,  and  that  the  Plaintiff 
ga?e  his  full  consent  to  his  doing  so,  it  being  under- 
stood that  the  Defendant  would  give  him  other  Bonds 
of  similar  amount  at  any  time  when  required.    Now 
this  is  positively  sworn  to  in  a  passage  in  the  Answer 
that  was  read  by  the  Plaintiff,  in  order  indeed,  that  he 
i&ight  make  use  of  it  for  another  purpose ;  but  the 
Passage  was  read,  and  there  is  no  Evidence  to  contradict 
It:  and  my  opinion  is  that  the  Defendant  is  entitled  to 
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Iiave  the  beiie6t  of  it;  aiid,  therefore*  with  regfocl  to 
these  17,000  h  Bonds,  there  caniK>t  be  any  relief. 

I  shall  take  this  occasion  to  remark  that  the  Defend- 
ant has,  in  his  Answer,  stated,  generally,  that  the 
Plaintiff,  at  the  time  he  paid  the  Balance,  on  the 
final  settlement  of  the  Accounts  b^ween  him  and 
the  Defendant,  knew  of  all  the  circumstances  of 
the  transactions  which  took  place  between  him 
and  the  Defendant  But  I  must  $ay  that  this  ge- 
neral declaration  standi  in  a  very,  different  situ- 
ation from  the  statement  as  to  the  17,000  /•  Bppds ;  for, 
on  looking  at  the  Evidence,  there  appears  to  be  no 
ground  whatever  to  suppose  that  the  Plaintiff  could 
have  known  aU  the  real  circumstances  a£  the  case  with 
tespect  to  which  the  defendant  says  he  had  knowledge. 
The  whole  course  of  proceeding  shows  that  the  Plaintiff 
was  acting  on  the  supposition  that  the  representations, 
from  time  to  tim^,  made  to  him,  were  true ;  and^  ^ere- 
fore,  though  I  give  the  Defendant  the  benefit  of  the 
Statement  which  he  has  made  with  respect  to  that  one 
transaction,  I  think  it  right  to  withhold  from  him  the 
benefit  of  the  Statement  as  to  the  Plaintiff's  knowledge 
of  all  the  transactions. 


The  last  part  of  ^e  Case  was  this.  In  the  end  of 
1818,  and  the  beginning  of  1819,  there  was  an  Agree- 
ment that  the  Plaintiff  should  purchase  a  large  quantity 
of  French  Rentes,  which,  were  not  to  be  paid  for,  till 
the  month  of  June ;  and  a  representation  was  made,  to 
the  Plaintiff,  that,  at  different  times  and  in  various 
Sums,  French  Rentes  had  been  purchased  to  the 
amount,  altogether,  of  1 15,000  fiancs.  In  the  month 
of  May  1819, 5,000  francs  of  these  Rentes  were  sold 
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to  Mr.  Blakesley,  and  the  price  of  them  was  paid  to 
Mr.  Roihschiid.    The  Plaintiff  wishing  to  sell  the  re- 
mainiag  110,000  Rentes,  by  the   recommendation  of 
Mr.  Rothschild,  an  Express  was  sent  to  Paris,  and  the 
remaining  Rentes  were  sold,  and  thereby  a  loss  was  sus-. 
tamed^  by  the  Plaintiff,  to  the  amount  of  4,830  Li8s.6d. 
Thd  Plaintiff  was  desirous,  soon  afterwilrds,  to  have 
a    le-investment    of    the    produce    of  the    110,000 
Rentes;  and  he  was,  afterwards,  informed  that  the  pro- 
ceeds had   been  invested  in  the  purchase  of  105,500 
Rentes.    In  the  month  of  September  the  Plaintiff  waa 
induced  to  go  to  Paris,  with  his  Broker,  for  the  purpose 
of  having  the  105,500  French  Rentes  sold.    Commu- 
nications took  place  there,  between  the  Plaintiff  and 
MessiB.  R^hscMld,  Brothers,  and,  on  the  22d  of  Sep- 
tember, Che  105,500  French  Rentes  were  stated  to  have 
been  sold.    Hie  Plaintiff  was  a  gieuner  upon  this  last 
tKnsactioti,  but  not  to  a  sufficient  amount  to  counter- 
nil  his  loss  xkpon  the  preceding  one;  and, when  the 
Aocount  was  finally  made  out,  in  the  month  of  De- 
cember 1819,  it  appeared  that  there  was  a  sum  of 
1,614  '•    19  ^*  ^  ^«  ^^^*  ^^  which  the  Plaintiff  paid  toi 
Nr.  Roihschild.     The  question  then  is  whether,  in 
respect  of  the  circumstances  that  relate  to  this  alleged 
Parchasei,  and  Sale,  alleged  Re-purchase  and  Rensale, 
the  Plaintiff  is  entitled  to  relief.    That  will  depend  on 
the  questions,  was  there  any  Purchase,  was  there  any 
Sde,  was  there  a  Re-purchase,  and  was  there  a  Re-sale  ? 
1q  the  first  place,  the  Plaintiff  has  expressly  charged, 
by  bis  Bill,  that  all  these  Sales  and  Re-sales  were  false 
and  fictitious ;  and,  on  reading  the  Defendant's  Answer, 
I  do  not  perceive  that  he  ventures,  in  direct  terms,  to 
tMMe  that  aQegation.    Now  it  is  remarkable  that  the 
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Defendant,  himself^  has  stated,  in  his  Answer,  a  circmn* 
stance  which  would  have  afforded  a  very  easy  method 
of  proof  whether  the  Sales  were  true  or  false.  For  he 
says,  in  his  Answer,  that,  in  all  Sales  of  French  Rentes 
it  is  necessary  for  the  Seller,  in  whose  name  the  Rentes 
are  inscribed,  to  give  over  the  Certificates  denoting  the 
Inscriptions  to  have  been  made  in  his  name,  ¥ntb  a 
Power  of  Attorney,  to  the  Purchaser,  to  have  the  Rentes 
transferred  into  his  name.  Consequently,  if  there  had  been 
this  first  Purchase  and  this  Sale,  and  this  Re-purchase  and 
Re-sale,  it  would  have  been  easy,  by  producing  the  Cer- 
tificates and  Power  of  Attorney,  to  have  manifested  that 
that  really  took  place  which  the  Plaintiff  says  did  not, 
and  which  I  do  not  perceive  that  the  Defendant  says, 
in  express  terms,  did  take  place.  The  Plaintiff  has 
entered  into  Evidence  to  show  that,  in  point  of  fact,  no 
such  transactions  took  place.  I  am  quite  willing  to  give 
efiect  to  the  observation,  made  by  the  Defendant's 
Counsel,  that  the  Evidence  offered  by  the  Plaintiff,  on 
this  point,  is  not  the  most  cogent  and  conclusive  that 
might  have  been  obtained ;  but  it  is  some  Evidence,  and 
I  am  of  opinion  that  the  onus  of  proving  that  the  trans- 
action was  real,  lay  on  the  Defendant ;  but  I  looked 
over  the  Defendant's  Evidence,  in  vain,  to  find  one 
particle  which  goes  to  show  that  any  one  part  of  this 
transaction  was  real. 


There  are,  too,  circumstances  of  suspicion  attending  the 
correspondence,  which  cannot  fail  to  make  on  the  mind 
of  any  person  who  reads  it,  an  impression,  and  a  very 
strong  one,  that  there  was  something  that  was  unreal, 
which  it  was  an  object  with  Mr.  Rothschild  and  his 
Brothers  to  have  concealed;  because,  in  that  Letter 
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which  was  written,  on  the  20th  of  September  i8ig,  by 

Messrs.  Rothschild,  Brothers,  to  Mr.  Rothschild  in  this 

country,  there  is  this  expression :  *'  Due  attention  will     Brookmajt 

be  paid  to  your  cautions  respecting  Mr.  Bell  and  Mr.  ^'  . 

»»         MAI..    1  /.  .^1^      R0TH8CI11HI  * 

Urookman.      And  it  does  not  appear,  from  any  of  the 

Letters,  or  Copies  of  Letters,  that  were  produced,  what  '    ^      ^ 

were  the  cautions  which  had  been  so  communicated  to 
Messrs.  Rothschild,  Brothers,  by  Mr.  Rothschild.    It  is  * 

evident,  therefore,  that  something  took  place  which  does 
not  now  appear;  and  that  Mr.  Rothschild  himself 
thought  it  necessary  to  give  cautions  respecting  this 
matter,  which  if  it  were  simply  a  matter  taking  place  in 
the  way  in  which  it  was  represented,  it  would  have  been 
absolutely  unnecessary  to  give  any  caution  about.  My 
opinion  therefore  is  that,  on  this  part  of  the  transaction 
Mr.  Brookman  is  entitled  to  be  relieved,  by  having  re- 
paid to  him  all  those  Sums  of  Money  which,  in  respect  of 
these  alleged  transactions,  he  did  actually  pay  to  Mr. 
Rothschild ;  (and  as  the  course  of  the  dealing  between  the 
parties,  was  to  charge  5  per  Cent.)  I  think  all  the  Sums 
of  Money  which  have  been  so  paid,  whatever  thay  were, 
ought  to  be  repaid,  vnth  Interest  at  5  per  Cent.,  from 
the  time  they  were  paid. 

It  has  been  said,  on  the  part  of  the  Defendant,  that 
the  Plaintiff  has  applied  a  great  deal  too  late,  to  the 
Court,  for  relief.    There  would  be  something  in  the  ob- 
servation, provided  it  could  have  been  made  out  that  the 
Plaintiff  might  have  applied  sooner.     But  there  is  no 
Evidence  whatever,  that  the  Plaintiff  did  know,  long 
prior  to  the  filing  of  the  Bill,  what  the  real  transactions 
^ere.    The  Letters  which  he  wrote  in  the  end  of  the 
year  1823,  and  in  the  month  of  January  1824,  convey  to 
xay  mind  the  most  satisfactory  Evidence  that  the  Plain- 
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tiff  did  not  know  the  real  nature  of  the  tranflfictiaBd. 
Eb  writes  in  a  most  homble  manner,  supplicating  for 
a  small  loan,  because  of  the  state  of  extreme  penury  to 
which  he  had  been  reduced ;  and  he  statea  that,  in  look- 
ing oyer  his  Papers,  he  found  some  trifling  amount  of 
Interest  which  had  not  been  allowed,  and  in  respect  of 
which  he  makes  a  claim.  It  appears  that  a  small  Sum 
had  been  sent  to  him,  firom  Messrs.  BothsckUd^  Brothers, 
that  the  application  was  renewed  to  Mr.  N.  M.  Roiksehiid, 
which  was  not  noticed;  and  the  consequence  was  tbit 
the  Bill  was  fifed.  Now  the  conduct  of  men  appean  tb 
me,  generally  speaking,  to  be  much  better  evideoea  of 
the  real  state  of  a  Case,  than  what  they  say:  ami* here 
I  find  this  person  putting  himself  in  the.  fonn  of  a  sup^ 
pliant,  asking  for  a  gratuity,  and  demanding  a  small 
pittance  in  respect  of  a  miscalculation  of  Interest.  It 
is,  therefore,  evidence  to  my  mind,  that  the  man.whp 
so  wrote  could  notreally  have  known  what  was  the  mag- 
nitude of  his  legitimate  demand  against  Mu  IUlh$ekiiL 
My  opinion,  therefore  is,  that  the  Plaintiff  has  come  to 
the  Court  with  sufficient  speed,  and  that  he  is, entitled 
to  have  the  relief  which  I  have  pointed  out,  as  to  the 
different  portions  of  the  Case,  as  I  have  gone  through 
them.  I  think  also^  considering  the  nature  of  the  Case, 
that  the  Plaintiff  is  entitled  to  have  his  CoaU  paid*v 


*  This  DecitioQ  was  affirmed  by  tb^  House  of  Lords,  io 
March  1831. 
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BROWN  V.  CLAXTON. 

1829. 

I3tb&i7ili 
JJAME  Margaret  Brown,  by  her  Will,  dated  the  31st      Novettber, 

of  May  1779,  and  duly  executed  and  attested  to  pass 
Freehold  Estates^  gave   an  Annuity  of  300/.  a  year, 
clear  of  Land-tax,  to  the  Plaintiff,  Sir  William  Jugustus      A  Testatrix, 
Brown,  for  his  Life;  and^  after  giving  several  Legacies  ^tSq  ^ve  an 
of  Money  and  Stock,  she  gave  four  Annuities  to  different  Annuity  to  J.B. 
Persons^  which  she  charged  on  her  Real  Estates;  and  ^li^^*"^  **^ 
then  she  devised  those  Estates,  subject  to  the  aforesaid  j|/,  and  bis  Sons, 
Annuities,  to  Humphrey  Morice,  for  Life,  with  remainder  in  strict  Settle- 
to  Tni^ees  to  preserve,  &c.,  with  remainder  to  the  first  ™^  juS  k 
and  other  Sons  of  Humphrey  Morice,  successively  in  Personal  Elstate 
tail-male,    with  the    ultimate    remainder    to   Edward  to  M.  absolutely. 
GandieF,  in  iee ;  and  she  gave  the  Residue  of  her  Per-  ^^  Annuity  was 
aonal  Estate,  after  payment  of  her  Debts,.  Legacie8>and>  paid  by  the  Per- 

FnBeial  Expenses,  to  Humphrey  Morice:  ^"^^^P^^^^^'rion of  t£^ 
him  aad  JoAn  Cfook$kank$  her  Ex6CUt(M»..  Estates,  and  no 

Fund  for  pay- 

In  Ptebruary  ,  782.  the  Testetrix  died,  and,  in  Marcb  ^^t'^'ti 
of  the  same  year,  the  Executors  proved  her  Will,  and :  apart  out  of  the 
possessed  her  Personal  Estate,  which  was  more  than :  ^^^^  Estate  ^" 
sufficient  to  pay  her   Debts,  Legacies,  and  Funeral  although  that 

Expenses ;  and  Humphrey  Morice  entered  inta  the  Pos-  ^^}^  ^*f  ^'  . 

1      *7  mmistered  in  a 

session  of  her  Real  Estates.  Suit  instituted 

by  her  Legatees, 

No  Fund  for  payment  of  the  Annmty  given  ^^^'^J^^f^'^* 

Pbdntiff,  was  ever  set  apart  out  of  the  Testatrix's.  Per^  and  in  which 

the  Annuity 
was  erroneouitly  considered  as  not  primarily  charged  upon  the  Testatrix's 
Personal  Estate.     M.  bequeathed  his  Personal   Estate  to  L.  and  died. 
L.  afterwnrd9  died,  and  one  of  the  Defendants  was  her  Executrix :  Held 
that  A,  B*.hmi  no  ci^i/a^  uponL.'s  Estate,  io  respect  oiius  Annuity. 
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1829.  sonal  Estate;  but^  down  to  the  25th  of  March  1821, 

*        "*  ^     that  Annuity  was  paid,  by  Humphrey  Morice,  and  the 

Brown  Persons  who  successively  became  entitled  to  the  Testa- 

^       *  trix's  Real  Estates  under  her  Will. 

In  1785,  Humphrey  Morice  died,  having,  by  his  Will, 
dated  the  24th  of  July  1 782,  devised  part  of  his  Real 
Estates,  to  J.  Claxton,  in  fee,  and  the  remainder  to 
William  Burrell  and  John  Claxton,  in  Trust  to  sell,  and 
after  paying  his  debts,  to  invest  the  proceeds  and  the 
Residue  of  his  Personal  Estate  in  the  usual  Securities ; ' 
and  to  pay  the  Interest  thereof  to  Levina  Luther,  for  life; 
and  after  her  decease,  to  divide  the  Capital  between 
Elizabeth  Bull  and  Catherine  J3tiZ/,  and  he  appointed 
Burrell  BXid  Claxton  lAs  Executors;  and  those  Gentle- 
men proved  his  Will,  and  performed  theTrusts  thereof. 

In  May  1787,  Levina  Luther,  Elizabeth  Bull  and 
Catherine  Bull  agreed  to  divide  equally  among  them- 
selves the  Property  to  which  they  were  entitled  under 
the  Will  of  Humphrey  Morice.  On  the  6th  of  Decem- 
ber 1787,  Crookshanks  rendered  a  final  Account,  to 
Burrell  ^  Claxton,  of  his  Receipts  and  Payments  in 
respect  of  Lady  Brown's  Estate,  and  paid  to  them 
3»035'*  7^*  5^*1  the  Balance  of  his  Account,  which 
was  afterwards  paid  over  to  Levina  Luther,  Elizabeth 
Bull  and  Catherine  Bull,  and  the  Accounts  and  Papers 
relating  to  Lady  Brorvh's  Estate  were,  about  the  same 
time,  delivered  up  to  those  Ladies.  Burrell  4r  Ctax- 
torn,  at  different  times  afterwards,  received,  from  Lady 
Brovm*s  Estate,  Sums  of  Money,  which,  including  the 
3,035  /.  7  5.  5  d.,  amounted  to  4,836  /.  2  5.  4  d. 

Burrell  died  in  the  lifetime  of  Claxton.    In  1795, 
Crookshanks  died,  and  his  two  Daughters  were  his  Per- 


CASES  IN  CHANCERY. 


227 


mttl  Representatives.  They  both  died  before  the  Bill 
was  filed.  In  the  latter  end  of  the  year  17959  Catherine 
Bull  diedf  having  by  her  Will  given  her  Real  and 
Personal  Estates  to  Richard  BtUl  and  Elizabeth 
Bull,  and  appointed  them  her  Executor  and  Exe- 
catriz,  and  they  afterwards  proved  her  Will.  In  1805 
the  Real  Estates  of  Morice  devised  to  be  sold,  were  sold ; 
and  on  the  23d  of  March  in  that  year,  Levina  Luther, 
EUzabeth  Bull  and  Richard  Bull  executed,  to  John 
Claxion,  a  Deed  whereby  they  released  and  indemnified 
him  in  respect  of  any  act  which  he  had  done  as  the  surviv- 
ing Executor  of  H.  Morice,  in  respect  of  accounting  for 
and  paying  over  the  residue  of  the  Real  and  Personal 
Estates  of  H.  Morice ;  but  that  Deed  had  no  reference 
to  the  Annuity  of  300/.  In  February  1806,  Richard 
Bull  died,  intestate,  leaving  Elizabeth  Bull  his  Heir  at 
Law,  and  she  took  out  Letters  of  Administration  to  him. 
Elizabeth  Bull  died  in  i8og,  having  appointed  Richard 
Henry  Alexander  Bennett  and  Levina  Luther  her  Exe- 
cutor and  Executrix ;  and  they  afterwards  proved  her 
WilL  On  the  19th  of  February  1815,  Mr.  Bennett 
died ;  and  in  April  following  Mrs.  Luther  took  out 
Letters  of  Administration  de  bonis  non,  to  Richard 
Bull.  In  1811  Claxton  died,  having  appointed  his 
Wife,  the  Defendant,  Elizabeth  Claxton,  his  Executrix. 
She  proved  her  Husband's  Will,  and  possessed  his 
Personal  Estate.  Mrs.  Claxton  also  became,  upon  her 
Husband's  decease,  the  Personal  Representative  of 
Humphrey  Morice.  She  did  not  possess  any  part  of  his 
Personal  Estate ;  but  she  entered  into  the  possession  of 
a  Real  Estate,  which  had  been  devised  by  him  to  her 
late  Husband.  Levina  Luther  died  in  January  1822, 
liaving  bequeathed  the  whole  of  her  Property  to  the 
J)efendant,  Elizabeth  Amelia  Bennett,  and  appointed 
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thflft  IjitAf  her  Ekeoatrtr.  Mtb.  Bemieti  phyred  i&t  WiK, 
iuid  possessed  the  Personal  Estate  of  Leifina  Luiher ; 
but  she  did  not  possess  herself  of  any  part  of  the  Per- 
sonal Estates  either  of  EKtabeih  Ballot  Catherine  Butt, 
the  same  having  been  paid  oyer  to  the  Residuary  Legatees 
nttder  their  Wills:  nor  did  Mrs.  Bennett  possess  any  of 
the  Assets  either  of  Lady  Broum  or  Humphrey  Mcrke. 

In  Febniaiy  1794  a  Commission  of  Lmiaey  issued 
i^nst  the  Plaintiff,  Sir  William  Augustus  Brown, 
under  which  he  was  found  to  have  been  a  Lunatic,  from 
the  14th  of  January  preceding;  arid  the  Plaintiff^ 
Tretxfr  Hull  Lethem,  was  appointed  his  C6ta!tiSiilee. 

The  Bin  stated  that  Lm/iaEnMer  was  possessed  of 
▼ery  considerable  Personal  Estate,  consisting,  in  a 
great  degree^  of  what  had  been  received  by  her  in 
respect  of  her  Sh«'e  of  the  Residue  of  the  Real  and  Per- 
sonal Estates  of  Humphrey  Mariee ;  and  it  contained 
similar  allegations  with  respect  to  EHxabeih  and  Catherine 
Bull.  It  further  stated  that' it  was  supposed  that  Sir 
W.  A.  Brofon*^  Annuity  was  charged  upon  Lady 
Bromf%  Real  Estates,  by  her  Will ;  that  that  Annuity 
continued  to  be  piud,  up  to  the  25th  of  March  1821,  by 
the  persons  suooessively  entitled  to  those  Real  Estates^ 
and  that,  in  consequence  thereof,  the  attention  of  Sir 
W.  A.  Brown  was  not  called  to  the  necessity  of  re- 
quiring that  a  Fund  should  be  set  apart,  out  of  Lady 
Brown's  Personal  Estate,  possessed  by  Morice  to  secure 
the  growing  payments  of  that  Annuity:  that,  some  time  in 
the  year  1821,  it  was  intimated,  by  the  person  in  posses- 
sion of  Lady  Broum^s  Real  Estates,  that  the  Annuity  had 
been  paid,  by  mistake,  by  the  Owners  of  such  Estates, 
and  that  such  payments  would  thenceforward  be  dis- 
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coniinoedt  and  that  the  same  were  discontinued  accord- 
ingly ;  that  there  had  been  no  Personal  Representative 
of  Lady  Brawn,  since  the  decease  of  John  Crookshanks, 
and  that  the  Plaintiffs  were  advised  that  the  Defendants^ 
Mn.  Claxtqn  and  Mrs.  Benneti,  or  one  of  them,  were 
or  was  entitled  to  take  out  Letters  of  Administration  to 
Lady  Brawn,  but  that  they  declined  to  apply  for  thc^ 


The  Bill  prayed  that  the  Defendants,  Mrs.  Claxton 
and  Mn^.  Bennett,  or  one  of  them^  might  be  decreed  to 
pay  to  the  Plaintiff,  Sir  William  Augustus  Brawn,  the 
Arrears  of  the  Annuity  of  300  /.,  and  to  secure  the 
fotare  payment  thereof;  that  an  Account  might  be  taken 
of  the  Personal  Estate  of  Lady  Brown,  possessed  by 
Hmmphny  Morice,  or  by  John  Claxton,  after  his  decease^ 
and,  also»  of  the  Personal  Estate  of  Morice,  possessed 
by  William  BurreU  and  John  Cktxton,  and,  if  such  Per-. 
Mmal  Estate  should  appear  to  be  insufficient  to  pay  his 
FonerBl  Expenses  and  Debts,  then  that  the  deficiency 
might  be  made  .good  by  means  of  his  Real  Estates,  which 
were  charged  by  his  Will  with  the  payment  of  his  Debts ; 
and  that  an  Account  might  be  taken  of  the  Rents  and 
Purchase-monies  of  those  Estates  which  had  been  re- 
ceived by  Butr^ll  is  Claxton ;  and,  if  necessary,  that  an 
Account  might  be  taken  of  the  Personal  Estate  of  John 
Cltixtpn,  and  also  of  the  Personal  Estates  of  Catherine 
£uU,  Elizabeth  Bull,  Richard  Bull,  and  Levina 
Imker^ 
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Mrs.  Claxton,hj  her  Answer,  denied  that  she  had  pos- 
sessed any  partofthePersonal  Estate  of  ifiimpAre^ Morice, 
cmd  said  that  she  believed  that,  for  upwards  of  30  years, 
»M) Claim  was  evev  made,  by  or  on  fr.^  y^.t  oJ  f ??  Plain- 
tifis,  eiiaer  to  i^er  laic  Husband  or  to  John  d'coJahanks, 
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for  payment  of  the  Annuity  of  300  /.,  and  that  the  Pro- 
perty of  Lady  Brown  and  Humphrey  Morice  had  been 
distributed,  and  disposed  of,  or  dealt  with,  upon  the  faith 
or  supposition  that  no  such  Claun  existed  ;  and  she  sub- 
mitted that  she  ought  not  to  be  compelled  to  Answer 
such  Claim.     Both  Mrs.  Claxton  and  Mrs.  Bennett  set 
forth,  in  their  Answers,  the  proceedings  in  a  Cause, 
commenced  in  this  Court,  in  December  1784,  by  Anne 
Cecil  and  some  of  the  other  Legatees  under  the  Will 
of  Lady  Brown,  against  her  Executors  and  the  Exe- 
cutors of  Sir  James  Brown,  who  claimed  to  be  Creditors 
to  a  very  large  amount  upon  the  Estate  of  Lady  Brown, 
and  also  against  the  Plaintiff  Sir   William  Augustus 
Brown,  the  Son  and  Heir  of  Sir  James  Brown,  for  the 
purpose  of  having  the  Legacies,  given  by  Lady  Brown*s 
Will,  paid.     At  the  commencement  of  this  Suit  the 
Plaintiff,  Sir  fVilliam  Augustus  Brown,  was  20  yean 
old.    On  the  igth  of  June  1786  the  Cause  was  heard, 
before  which  time,  he  had  attained  the  age  of  21.     By 
the  Decree  in  that  Cause  it  was  referred,  to  the  Master, 
to  take  an  Account,  of  what  was  due  to  the  Creditors  of 
the  Testatrix,  Dame  Margaret  Brown,  for  their  Debts* 
The  Master  reported  that  he  had  been  attended  by  the 
Solicitors  for  the  Plaintiffs  and  Defendants,  except  for 
the  Defendant  Sir  fVilliam  Augustus  Broton,  for  whom 
no  one  had  attended,  although  duly  summoned :  that 
no  Debt  had  been  claimed  before  him  save  a  Debt 
amounting  to  400,000  /.  and  upwards,  on  the  part  of  the 
Executors  of  Sir  James  Brown ;  but  that  he  did  not  find 
that  anything  was  due  in  respect  of  the  Claim.    The 
Claimants,  thereupon,  took  Exceptions  to  the  Report ; 
and,  on  the  16th  of  May  1 787,  the  Cause  was  heard  on 
the  Exceptions  and  for  Further  Directions ;  and  the  Ex- 
ceptions were  then  overruled:  and  Humphrey  Morice B,nd 
John  Crookshanks  haying  sdmiitod  that  the  Testatrix  died 
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posBessed  of  Bank  3  per  Cent.  Annuities^  sufficient  to 
answer  the  seyeral  specific  Bequests  of  like  Annuities  to 
the  several  persons  named  in  her  Will,  and  also  admit- 
ting Assets  of  the  Testatrix  to  answer  and  pay  the 
several  Pecuniary  Legacies  given  by  her  Will,  and  the 
several  Annuities  thereby  given,  to  which  her  Personal 
Estate  was  primarily  liable ;  it  was  ordered  that  John 
Crookshanks,  the  surviving  Executor  of  the  Testatrix* 
diould  transfer  and  pay  the  several  specific  Legacies 
therein  mentioned:  And  the  Master  was  directed  to 
take  an  Account  of  the  Testatrix's  Pecuniary  Legacies, 
and  the  Arrears  of  the  Annuities  that  were  primarily 
a  charge  on  her  Personal  Estate :  and  Crookshanks  was 
ordered  to  pay  what  should  be  found  due  for  such  Arrears 
and  Legacies.  And  it  was  also  ordered  that  the  Master 
should  appropriate  and  set  apart  sufficient  of  the  Tes- 
tatrix's Personal  Estate  to  answer  the  Annuities  which 
he  should  find  were  primarily  charged  on  the  Personal 
Estate  of  the  Testatrix,  and  that  what  should  be  so 
appropriated  should  be  paid,  into  the  Bank,  to  the  credit 
of  the  Cause.  And  the  Court  declared  that  the  clear 
Residue  of  the  Testatrix's  Personal  Estate  belonged  to 
Humphrey  Morice,  and  ordered  that  the  same  should 
be  assigned  to  William  Burrell  and  John  Claxton,  his 
Executors. 


Browm 

V. 
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The  Master,  by  his  Report,  made  in  pursuance  of 
the  last  mentioned  Order,  on  the  7th  of  July  1787,  cer- 
'tified  that  he  had  been  attended  by  the  Solicitors  for  the 
several  Parties  interested,  and  that  the  Stock*  Legacies 
;|>ayable  under  the  Testatrix's  Will,  amounted,  in  the 
"^hole,to  37>300  /.  3  per  Cent.  Consol  Bank  Annuities,  and 
^at  the  Interest  thereon  amounted,  in  the  whole,  to  the 
«Qm  of  6,154/.   10  s.    The  Master  also  set  forth  an 
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Acoottnt  of  the  soTcaral  Peeuniary  Legacies  given  by 
the  Testatrixj  and  the  Interest  due  thereon,  amounting 
together,  m  the  whcde,  with  such  Interest,  to  the  Sum  of 
6,692/.  25.  ^d;  and  the  Master  certified  that  he  did  not 
find  that  there  was  any  Annuity  given  by  the  TestatriiL 
which  was  primarily  charged  on  the  Testatrix's  Per- 
aonal  Estate.  The  Master  then  certified  thai  he  had 
taxed  the  Costs  of  Sir  William  Augustiis  Brown,  at  the 
Sum  therein  mentioned.  This  Report  was  afteilRraids 
oonfirmed* 

The  Defendants,  Mrs.  Bennett  and  Mrs.  Claxtcm, 
submitted  that  the  Plaintiff,  Sir  W.  A.  Brown,  being 
a  party  to  the  Suit  of  Cecil  ▼*  Morioe,  and  being 
of  full  age  at  the  time  of  the  Decree,  and  not  being 
a  Lunatic  at  the  time  of  any  of  the  proceedings 
therein,  was  competent,  with  the  advice  and  assist- 
imee  of  his  Professional  Agent,  to  attend  to  and  proteet 
his  own  interest ;  and  that  he  or  his  Agent  would  not 
have  suffered,  or  the  Court  have  permitted  Lady  Broio»^ 
Personal  Estate  to  be  disposed  of  and  distributed  as  it 
was,  mthout  {m>viding  for  his  Annuity,  if  the  same  had 
been  chargeahte  on  Lady  Broi&n's  Personal  Estate ;  and 
they  also  submitted  that  that  Annuity  was  primarily 
chargeable  upon  Lady  Browti's  Real  Estates,  and  that 
it  was  so  considered  and  treated  and  adjudged  in  the 
Suit  of  Cedl  V.  Morice ;  but,  if  the  Court  should  he  of 
opinion  that  Sir  W.  A^  Brown^s  Annuity  was  not  prt- 
manly  charged  on  Lady  Brown's  Real  Estates^  then  thftt 
it  ought  to  be  presumed,  from  the  length  of  time  during 
which  that  Annuity  had  been  paid  out  of  her  Real 
Estates,  and  from  the  proceedings  in  the  Suit  of  Cecil 
V.  Morke.  t':a  roine  arrangement  had  been  made  be- 
tween Sir  W.  A.  Brown  and  the  several  other  penons 
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iBteiested,  by  which  the  Annuity  was  agreed  to  be 
chaiged  upon,  and  made  payable  out  of  Lady  Brown's 
Real  Estates :  and  that,  at  all  events^  as  the  Personal 
Estate  of  Lady  Brown  had  been,  many  years  ago,  ap- 
plied and  distributed,  under  the  directions  of  the  Courts 
in  that  Suit,  to  which  Sir  W.  A.  Brown  was  a  party, 
he  could  not  object  to  any  of  the  proceedings  therein, 
or  disturb  the  disposition  of  Lady  Brcnm's  Property  as 
arranged  and  settled  in  that  Suit,  but  was  bound  by 
the  proceedings  therein,  and  that  he  was  not  entitled  to 
any  relief  so  far  as  regarded  Lady  Brown's  Personal 
EaUte. 
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When  the  Cause  came  on  to  be  heard,  it  was  objected, 
far  the  Defendants,  that  the  Suit  was  defective,  on 
account  of  there  being  no  Personal  Representative  of 
Lady  Brown  before  the  Court.  Upon  which  the  Vice- 
Qutncellor  ordered  that  the  Cause  should  stand  over : 
and  KF.  H.  Allen  having  afterwards  taken  out  Letters  of 
Administration  de  bonis  non  to  Lady  Brown,  the  Plaintiffs 
filed  a  Supplemental  Bill  against  him.  Jllen,  by  his 
Answer,  denied  that  he  had  received  any  part  of  Lady 
Brown's  Personal  Estate,  and  said  that  he  believed  that 
her  Executors  had  received  the  whole  of  it. 

The  Original  and  Supplemental  Causes  now  came  on 
U>  be  heard. 


The  SolkUor-General  and  Mr.  Tinney,  for  the  Plaintiffs, 

^^id  that  the  Cause  of  Cecil  v.  Morice  had  no  reference 

the  question,  whether  Sir  JV.  A.  Brown's  Annuity 

charged  on  Lady  Brown's  Real  Estates ;  that  it 

instituted,  by  her  Legatees,   for  the  purpose  of 

•having  their  demands  satisfied,  because  the  Executors 

Vol.  IIL  r 


CASES    IN   CHANCERY. 

had  said  that,  by  a  Claim  of  a  Debt  of  400,000/.  and 
upwards,  their  hands  were  stopped  :  that  the  Statute  of 
15 now N         Limitations  was  not  relied  on,  in  the  Answers  in  this 
^  Cause,  as  a  bar  to  the  PiaintifPs  Claim :  and  they  cited 

ClAXTON.  ti       f      /.    Tfc         /•  t  ^7 

Earl  of  Pomfret  v.  JA>rd  Windsor  (a). 

Mr.  Home,  Mr.  Knight,  and  Mr.  Sanders,  for  the 
Defendant  Mrs.  Bennett,  said  that,  according  to  the 
true  construction  of  Lady  Brown's  Will,  the  Annuity  of 
300  /.  a  year  was  charged  on  her  Real  Estates  :  that  it 
was  given  clear  of  Land-tax :  that  it  had  been  decided,  in 
the  Suit  of  Cecil  v.  Morice,  that  that  Annuity  was  not  pri- 
marily charged  on  the  Personal  Estate  :  that  Sir  IF.  A. 
Brown  was  a  party  to  that  Suit,  and  might  have  except- 
ed to  the  Report ;  but  that  he  allowed  it  to  be  con- 
firmed absolutely  :  that  the  Court  could  not  hold  that 
the  Annuity  was  charged  upon  Lady  Brown^s  Personal 
Estate  without  overruling  the  Decree  in  Cecil  v.  Morice^ 
which  the  Vice-chancellor  had  no  Jurisdiction  to  do : 
that,  in  1 785,  Humphrey  Morice  died ;  and  that  then  the 
two  Funds  became  separated,  the  Real  Estates  going  to 
the  Devisees  under  Lady  Brown's  Will,  and  the  Per- 
sonal Estate,  to  Mrs.  Luther  and  the  Misses  Bull:  that 
Sir  W.  A.  Brown  had,  for  a  long  period  of  years,  elected 
to  look,  to  the  Real  Estates,  for  the  payment  of  his 
Annuity,  and  induced  the  Owners  of  the  Personal 
Estate  to  consider  themselves  discharged  from  that  in- 
cumbrance ;  and  that  the  Assets  of  the  Testatrix  could 
not  be  followed,  after  so  great  a  lapse  of  time,  especially 
as  they  had  been  distributed  under  a  Decree  of  this 
Court. 

(rt)  2  V-ez.  472. 
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(The  Vice-Chancellor : — Does  Mrs.  Bennett  admit  that 
he  has  possessed  Assets  of  Lady  Brown.) 

Certainly  not. 

Mr.  Pepys,  for  the  Defendant  Mrs.  Claxton,  said  that 
the  Plaintifis  were  entitled  to  no  relief,  as  against  her ; 
and  that  therefore  they  must,  at  all  events,  pay  her  her 
Costs. 

The  Vice-Chancellor  : — 

In  this  Case  the  Bill  is  filed  by  Sir  William  Augustus 
Brown,  a  Lunatic,  and  his  Committee,  against  the  De- 
ifQdanta  EUzabeth  Claxton  and  Elizabeth  Amelia 
Bemneit,  for  the  purpose  of  having  an  Account  of  the 
Penonal  Estate  of  Lady  Brown,  who  by  her  Will,  gave 
«n  Annuity  to  Sir  William  Augustus  Brown. 

One  of  the  questions  that  has  been  made  in  the 
Cause,  is  whether  the  Annuity  was  chargeable  on  the 
Personal  Estate  of  Lady  Brown.  It  appears  to  me 
diat  it  is  impossible  to  entertain  a  doubt  upon  that 
question ;  for  the  Annuity  is  given  without  any  express 
irords  charging  it  on  Real  Estate,  and,  indeed,  without 
any  reference  to  Real  Estate  whatever,  except  such  as 
may  be  implied  from  the  expression :  '^  free  from  Land- 
tax^,  an  expression  which,  to  say  the  most  of  it,  is  am- 
higiious,  and  which,  therefore,  cannot  have  the  effect  of 
making  that  which,  in  itself,  is  a  mere  gift  of  an  Annuity 
pa^rable  out  of  Personal  Estate,  chargeable  upon  the 

Real  Estate. 

It  appears  that  Lady  Brown  appointed   Humphrey 
^orice,  and   John   Crookshanks,  her  Executors,  and 

R  2 


235 

1829. 

Brown 

V. 

Claxton* 


1849. 

^- M 

Brown 
Claxton. 


CASES    IN    CHANCERY. 

devised  her  Real  Estates  to  Humphrey  Morice,  for  life, 
with  remainders  over ;    and  Humphrey  Morice  was  also 
her  Residuary  Legatee.      She  died  in  the   month  of 
February    1782.    Morice  S^   Crookshanks    proved    her 
Will,  and,  after  her  death,  a  Bill  was  filed,  by  several 
persons  who  claimed  as  Legatees,  against  her  Execu- 
torsy  for  the  purpose  of  having  satisfaction  of  their 
Legacies,  and  of  the  Annuities  which  were  chai^d  on 
the  Personal  Estate.    This  Bill  became  necessary  in  con- 
sequence of  a  Claim,  made  by  two  of  the  Defendants 
in  the  Cause,  against  her  Personal  Estate,  to  the  amount 
of  upwards  of  400,000  /.     When  the  Bill  was  filed  Sir 
William  A.  Brown,  the  Annuitant,  was  an  Infant;  but 
sliortly  afterwards  he  attained  the  age  of  21.    Humphrey 
Morice  put  in  his  Answer,  and  then  died,  whereupon 
his  Executors,  William  Burrell  and  John  Claxton,  were 
made  Parties  Defendants/  by  Bill  of  Revivor.    After 
there  had  been  the  usual   Decree,  by  which  it  was 
referred  to  the  Master,  to  take  an  account  of  what  was 
due  to  the  Creditors  of  Lady  Brown,  the  Master  pro- 
ceeded on  what  was  referred  to  him,  and  stated  in  his 
report  that  he  had  been  attended,  by  the  Solicitors  for 
the  Defendants,  except  the  Defendant  Brown,  for  whom 
no  one  attended,  although  duly  summoned,  and  then 
he  reported  against  the  Claim  of  those  persons  who 
made  that  large  demand  against  the  Personal  Estate  of 
Lady  Brown.     These   persons  then  excepted  to  the 
Report,  and  the  Exceptions  were  overruled ;   and  then 
the  Court  ordered  the  Master  to  take  an  Account  of  the 
Testatrix's  pecuniary  Legacies,  and  the  Arrears  ef  the 
Annuities  that  w€re,  primarily,  a  Charge  on  her  Per- 
sonal Estate :  and  the  Master  was  to  compute  Interest 
oh  the  Legacies :  and  Morice  4r  Crookshanks  having,  by 
their  Answers,  admitted  Assets  to  paythe  Legacies  and  the 
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Annuities  which  were  primarily  charged  on  the  Personal 
Estate^it  was  ordered  that  Crookshanks  should  pay  what 
should  be  found  due  for  the  Arrears  of  such  Annuities,         Brown 
to  the  Annuitants,  and  that  the  Master  should  appro- 
priate and  set  apart  sufficient  of  the  Testatrix's  Personal 
Estate  to  answer  the  Annuities   which  he  should  find 
were  primarily  a  Charge  on  the  Personal  Estate  of  the 
Testatrix ;   and  what  should  be  so  appropriated  was  to 
be  paid  into  the  Bank  in  the  usual  manner  :   and  then 
the  Court  declared  that  the  clear  Residue  of  the  Testa* 
trix's  Personal  Estate  belonged  to  Humphrey  Morice,  and 
ordered  that  the  same  should  be  paid,   assigned  and 
tiansferred  to  Burrell  Sf  Claxton,  his  Executors. 

It  is  perfectly  clear  that  the  object  in  making  this 
Decree,  was  to  provide,  in  the  first,  place,  for  these 
Charges,  in  the  way  of  Annuities  and  Legacies,  which 
existed  on  the  general  Personal  Estate  of  Lady  Brown -y 
80  that  that  being  ascertained,  and  provision  being 
made  for  them,  the  clear  Residue  of  the  Personal  Estate 
might  be  handed  over  to  the  Representatives  oC 
fl.  Morice. 

In  pursuance  of  the  last-mentioned  Order,  the  Master^ 

made  his  Report  on  the  7th  of  July  1787,  and,  after 

stating  that  he  had  been  attended  by  the  Solicitors  of 

tlie  several  Parties  interested,  and  had  caused  Advertise- 

^nents^to  be  published  for  the  Annuitants  and  pecuniary 

I^e^tees  of  the  Testatrix  to  come  in  before  him  to  claim 

tlieir  respective  Annuities  and  Legacies,  he  found  that 

certain  of  the  Legacies  remained  to  be  satisfied :  and 

tlien  he  stated,  that  he  did  not  find  that  there  was 

^ny  Annuity  given  by  the  Testatrix,  which  was  primarily. 

a.  Charge  on  her  Personal  Estate. 
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Now  no  Eyidence  was  giyen,  in  the  Causey  to  account 
for  the  fact  that  no  Claim  was  made,  before  the  MoMter, 
in  respect  of  die  Annuity  that  was  given  t*  the  Plaintiff 
Sir  William  At^ustus  Brown.    It  has  been  said  that  the 
reason  why  no  Claim  was  made,  was  that  there  was 
a  mistaken  notion  of  what  was  the  construction  of  the 
Testatrix's  Will    That  might  have  been  so ;  but  it  may 
also  have  happened  that  there  was  an  Arrangement; 
between  the  Plaintiff,  Sir  William  Augustus  Broum,  and 
those  who  represented  the  Estate  of  Humphrey  Morice^ 
which  had  the  effect  of  inducing  Sir  William  Augusim 
Brown,  not  to  make  that  Claim  which  he  might  have 
made.  Whether  the  Non-claim  by  him  arose  firom  mistake 
or  firom  arrangement,  or  from  any  other  cause,  at  this  dis- 
tance of  time,  it  is  impossible  to  tell,  and  it  is  usekas,  as 
it  appears  to  me,  to  conjecture.    But  the  fact  was  that 
the  Mastef^9-  Report,  having  been  so  made,  was  absiH 
lutely  confirmed,  according  to  the  usual  course  of  tlie 
Court,  all  Persons  having  been  duly  served  with  Notice 
preparatory  to  making  the  Order  Mst,  absolute.    The 
effect  of  that,  therefore,  was  that,  by  the  Decree,  which 
never  was  impeached  or  disturbed,  those  Persons  who 
represented  the  Testatrix,  Lady  Brown,  were  obliged  to 
hand  over,  the  clear  Residue  of  her  Estate,  to  the  Repre- 
sentatives of  Humphrey  Morice. 


Humphrey  Morice,  by  his  Will,  had  given  the  Residue 
of  his  Personal  Estate  to  Levina  Luther,  for  her  life, 
and,  after  her  decease,  to  Catherine  and  EHzabeth  JBicff ; 
and  it  is  represented  that  these  three  Ladies  agreed  to 
divide,  among  themselves,  the  Personal  Estate  of 
Humphrey  Morice,  and  it  is  also  represented  that,  on 
the  6th  of  December  1 787,  Mr.  Croolahanks,  havii^ 
rendered  a  final  Account,  of  Lady  Brown*u  Estate,  to 
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fktj/  Morice,  which  was  approved  by  Levitia  Luther  '  "^ 
and  Catherine  and  Elizabeth  Bull,  a  certain  Sum  was  Bnox^ii 
paid  to  Claxton,  and  the  Papers  and  Accoui^ts  were 
delivered  to  those  Ladies;  and  Claxton  paid  over  to 
them,  iix  thirds,  the  Sum  which  he  had  so  received,  and, 
from  time  to  tinie,  other  Sums  were  paid  over  to  them, 
in  like  manner. 

Burrell  died  in  the  lifetime  of  Claxton ;  and  Claxton 

died  in  1811 ;  and  Elizabeth  Claxton  was  his  Executrix. 

With  respect  to   the  Persons  who  were  beneficially 

entitled,  it  appears  that,  in  the  year  1795,  Catherine 

BuU  died,  and  Bichard  Bull  and  Elizabeth  Bull  were 

her  Executors,  and  both  of  them  proved  her  Will. 

EHzabeih  Bull  died  about  the  year  1809 ;  and  R.  H.  A. 

Bennett  and  Levina  Luther  were  her  Executors.  Bennett 

proved  her  Will,  and  died  in  the  year  1815.    Levina 

Lather  then  proved  the  same  Will,  and  then  she,  who 

was  the  ultimate  taker,  by  means  of  the  Arrangement 

and  Gift,  of  the  Personal  Estate  of  Humphrey  Morice, 

which  included  the  Residuary  Personal  Estate  of  Lady 

JBroum,  died  in  the  year  1822,  and  she  made  Elizabeth 

Amelia   Bennett  her  Executiix,  who  thereby  became, 

abo,  the   Personal  Representative    of  Catherine    and 

£Uzabeth  BuU. 

Now  it  is  represented  that  the  last  transaction  regard- 
ing the  Personal  Estate  of  Lady  Brown,  which  had 
l)ecome  the  Personal  Estate  of  Humphrey  Morice,  took 
place  in  the  year  1805,  when  the  final  Account  was 
irendered.     With  respect  to  the  Annuitant,  he   had 
Vccome  of  age  before  the  first  Decree  was  made  in  the 
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Cause  of  Cecil  ▼.  Morice.  In  the  year  1 794,  he  became 
a  Lunatic ;  ahd  the  Annuity  was  paid,  after  the  death  of 
Morice,  not  by  the  person  who  represented  the  Peraonal 
Estate  of  Lady  Brown,  but  out  of  her  Real  Estates,  up 
to  the  year  1821 :  and  then  it  was  that  those  who  owned 
the  Real  Estates,  discovered  that  they  had  been  making 
payments  id  their  own  wrong;  and,  without  doubt,  they 
had  been  doing  so,  unless  there  was  some  anrangement 
of  which  I  know  nothing. 


The  present  Bill  was  filed  in  the  year  1823;  and 
the  question,  for  the  consideration  of  the  Court,  is 
whether,  after  this  lapse  of  time,  it  is  or  is  not  the  right, 
of  the  Annuitant  and  his  Committee,  to  have  an  Account 
of  those  Personal  Assets,  which  have  been,  at  varioto 
times,  handed  over  to  those  who  were  beneficially 
entitled  under  the  Will  of  Humphrey  Morice ;  or,  whether 
the  lapse  of  time,  coupled  with  the  proceeding  in  the 
Cause  of  Cecil  ▼•  Motice,  is  not  a  sufficient  bar  to  the 
Claim. 


Supposing  that  it  ever  was  the  intention  of  Sir 
William  Augustus  Brown  to  insist  on  having  provision 
made  out  of  the  Personal  Assets  of  Lady  Brown,  for  the 
payment  of  his  Annuity,  it  was  his  bounden  duty  to 
have  brought  forward  his  Claim,  at  any  rate,  before  the 
Report  was  confirmed  absolutely :  and  my  opinion  is 
that  it  must  be  taken  that  he  did,  knowingly  and  wil- 
fully, allow  that  Report  to  be  confirmed  absolutdy, 
which  was  so  confirmed  for  the  purpose  of  enablinjg 
the  Representatives  of  Lady  Brown  to  hand  over  what 
then  appeared  to  be  the  clear  Residue  of  her  Peraoaal 
Estate. 
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Bat  it  has  been  said  that  he  ought  not  to  be  pre- 
jddiced  by  the  length  of  time,  because  there  has  been 
a  mistake.  In  the  first  place^  there  is  no  proof  of 
a  mistake ;  but  it  was  his  duty  to  prevent  there  being  a 
itiistake.  On  whom  did  the  onus  lie  to  make  a  claim,  but 
himself.  It  appears  that  the  Master  was  actually  at- 
tended by  the  persons  interested,  he  being  one  of  them. 
It  is  a  general  Rule  of  this  Court,  as  it  is  the  Rule  of 
a  Court  of  Law,  not  to  assist  those  who  do  not  assert 
their  own  Claim,  but  to  let  parties  take  the  consequence 
of  their  own  Laches. 
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V ' 

Brown 

V. 

Claxtok. 


The  Case  of  Earl  of  Pomfret  v.  Lord  Windsor  (b) 
appears  to  me  to  have  no  relation  to  the  present  Case ; 
bat  I  observe  that  Lord  Hardwicke,  in  giving  Judg- 
ment, states  this :  **  It  is  true  that  Courts  of  Equity  do 
discottrage    Suits  for    old   stale  Accounts,  and  very 
rightly.    But  every  Case  of  that  kind  must  be  consi- 
dered on  its  circumstances,  and  ought  to  be  determined 
by  the  Justice  and  Equity  of  that  particular  Case, 
arising  from  those  circumstances."    Now  the  very  last 
dealing  which  is  represented  to  have  taken  place  vnth 
regard  to  the  Assets  of  Lady  Brown,  was  a  transaction 
that  took  place  in  the  year  1805.    'I'he  Parties  to  that 
transaction  are  all  dead  ;  and  a  Suit  is  now  instituted 
against  the  Representative  of  Mrs.  Luther,  in  order  to 
compel  her  to  account  for  all  that  was  received  by  Mrs. 
Luther,  and  by  Elizabeth  Bull  and  Catherine  Bull,  the 
present  Defendant,  standing  only  in  the  situation  of  Per- 
sonal Representative,  and  being  utterly  unable  to  give 
any  account  of  what  has  been  done.     It  appears  to  me, 
therefore,  that  it  would  be  a  case  of  the  greatest  pos- 


(b)  Sec  2  Vez.  483. 
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Bible  hardship  on  the  Person  who  so  represents  the 
Estate  of  those  three  different  Ladies*  to  compel  her 
to  account,  after  such  a  lapse  of  time.  And,  when  I 
couple  the  lapse  of  time,  with  the  consideration  that 
these  three  Ladies  and  those  who  claim  beneficially 
under  them,  must  have  arranged  their  affairs,  on  the 
supposition,  that  they  were  beneficially  entitled  to  thiB 
Personal  Estate,  it  appears  to  me  that  I  should  be 
doing  an  act  of  irreparable  injustice,  if  I  was  to  allow 
this  Claim  of  the  Plaintiff  to  succeed. 


My  opinion  is  that  the  Plaintiff  was  not  only  not 
sufficiently  vigilant,  but  that  he  has,  by  his  own  act, 
produced  those  Orders  in  the  Cause  of  Cedl  t.  Morice, 
which  were  not  only  a  justification,  but  imposed  a  duty 
on  those  who  represented  the  Personal  Estate,  to  deal 
with  it  in  the  way  they  did :  and,  on  the  whole  of  the 
Case,  my  opinion  is  that  this  BiU  ought  to  be  disTiVBaed 
with  Costs. 
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1839. 

FRY  V.  LORD  SHERBOllNE.  20th  Nov.  and 

5th  Dec. 


XjY  Indentures  of  Lease  and  Release,  bearing  date  the        Portions. 
4tli  and  6th  of  July  1771,  being  the  Settlement  exe-     Construction. 
cuted  previously  to  the  Marriage  of  Estcourt  Cresswell,      By  a  Marriage 
fiaq.  with  Anna  Maria  Wotton,  the  Release  being  made  Settlement  a 
between  ITunnas  Estcourt  Cresswell,  Esq.  and  Anna  his  created  for  raia- 
Wife,  and  Estcourt  Cresswell,  the  Son  and  Heir  Appa-  ing  Portions  for 

rent  of  Thomas  Estcourt  Cresswell  and  Anna  his  wife,  of  daughters  in 

case  the  Father 
the   first  part,  jinna  Maria  Wotton  of  the  second  part»  should  die 

Sir  Wm.  Guise,  Bart,  and  Richard  Colchester,  Esq.  of  the  without  Issue 
third  part,  and  several  other  Persons,  after  reciting  the  tjong'to  be  paid' 
intended  Marriage,  certain  Manors,  and  other  Heredita-  at  91  or  Mar- 
*^iwit»  were  conveyed  unto  Sir  Wm.  Guise  and  Richard  !^^      hi 
Colchetter,  their  Heirs  and  Assigns,  (after  certain  Uses  in  should  attain 
^which  was  included  a  Limitation  to  Estcourt  Cresswell,  ^^^  age  or  be 
during  his  life,  and  a  Limitation,  after  his  death,  of  part  of  lifetime  of  the 
the  Hereditaments,  to  Andrew  Grote  and  George  Watts,  Father,  then 
for  500  years,  in  Trust,  to  raise  10,000/.  for  the  Portions  JJ^l'L^^ 
of  younger  Children,  in  case  there  should  be  Issue  Male  his  decease, 
of  the  Marriage,  all  which  preceding  Uses  had  determined  ^"^  if  ^  ^he 
or  become  incapable  of  taking  effect,)  to  the  use  of  the  \^^^  (j^^^ 
first  and  other  Sons  of  Estcourt  Cresswell  and  his  intended  Portions  became 

Wife  successively,  in  TaU  Male,  with  remainder  to  the  Pf  jaWe,  then 

^  o  i_  •    -^        ^®  fund  was 

xise  of  Charles  Barrow  and  George  Savage,  their  Exe-  not  be  raised. 

cntors.  Administrators  and  Assigns,  for  1,000  years,  upon  There  was  Issue 
the  Trusts  thereinafter  mentioned,  with  Remainder  to  ^ DaughteraSd 
Estcourt  Cresswell  in  Fee  :  and  it  was  declared  that  the  only  Child  ;  she 
Premises  were  limited,  to  Barrow  and  Savage,  for  the  ^J^^^^  ^^^^ 

afterwards  died  in  her  Father's  lifetime :  the  Father  died  without  Issue 
Male:  Held,  nevertheless,  that  the  Daughter's  Representatives  were  en- 
titled to  her  Portion. 
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term  of  1,000  years,  upon  Trust,  (in  case  Esicaurt  Cress- 

well  should  die  without  Issue  Male  of  his  body,  on  the 

^^^  body  of  his  intended  Wife,  born  in  his  lifetime,  or  after 

w    *  his  decease,  or,  there  being  such  Issue  Male,  all  of  them 

Sherborne,     should  die  without  Issue  Male,  and  before  any  of  them 

attained  the  age  of  21  years,  and  there  should  be  Issue 
one  or  more  Daughter  or  Daughters  of  the  Marriage,  -at 
the  time  of  such  failure  of  Issue  Male  as  aforesaid,  or 
at  any  time  afterwards,)  by  Sale  or  Mortgage  of  the 
Premises  comprised  in  the  term,  or  by  or  out  of  the 
Rents,  Issues  and  Profits  thereof  in  the  meantime,  to 
raise  such  Sum  or  Sums  of  Money,  for  the  Portion  and 
Portions  of  all  and  every  such  Daughter  and  Daughters, 
to  be  applied  and  disposed  of  as  aftermentioned,  (that 
is  to  say)  if  there  should  be  any  such  Daughter  or 
Daughters,  then  the  Sum  of  20,000  /.  should  be  raised  and 
paid  as  and  for  the  Portion  or  Portions  of  such  Daughter 
or  Daughters,  if  more  than  one,  and,,  if  there  should  be 
two  or  more  such  Daughters,  then  the  said  Sum  of 
20,000  /.  should  be  equally  divided  between  or  amongst 
such  Daughters,  and,  if  but  one,  then  the  whole  to  be 
paid  to  such  Daughter,*  the  same  Portion  or  Portions  to 
be  paid,  unto  such  Daughter  or  Daughters  respectively, 
at  her  or  their  respective  age  or  ages  of  21  years,  or 
day  or  days  of  her  or  their  respective  Marriage,  which 
should  first  happen  after  the  decease  of  Estcourt  Cress-- 
well,  and  failure  of  Issue  Male  of  his  body  by  his 
intended  Wife;  and,  if  any  of  the  said  Daughters 
should  attain  her  or  their  respective  ages  of  21  years, 
or  be  married   in  the  Ufetime  of  Estcourt  Cresswell^ 

*  This  part  of  the  Settlement,  seems  to  be  inaccurately^ 
worded.  It  is,  however,  correctly  copied  from  the  Papers  in 
the  Cause. 
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tben  such  Portion  or  Portions  should  be  paid,  to  such 
Daughter  or  Daughters' respecttvely,  within  Six  Months 
ctfter  his  decease. 

Lord 
And    upon   further   Trust,    after    the    decease    of    gHERBOBKi. 

.£ticaurt  Crtstwell  and  failure  of  Issue^  Male  of  the 
IMarriage.,  in  the  mean  time  and  until  such  Portion  or 
Portions  of  the  said  Daughter  or  Daughters,  should 
l)ecome  payable  as  aforesaid,  to  raise,  out  of  the  Rents 
mnd.  Profits  of  the  Premises,  such  yearly  Sum  and  Sums 
of  Money,  for  the  Maintenance  and  Education  of  such 
Daughter  and  Daughters,  as  should  amount  to  the  In- 
terest of  the  Portions  thereby  for  them  respectively  pro- 
vided, after  the  rate  of  3  /.  per  Cent,  per  Annum,  the 
Sums  for  maintenance  to  be  paid  to  such  Daughter  and 
Daughters  respectively,  on  the  days  therein  mentioned, 
the  first  payment  thereof  to  be  made  upon  such  of 
the  said  days  as  should  first  happen  aft;er  the  decease 
of  Estcaurt  Cresswell  and  failure  of  Issue  Male  of  the 
Marriage. 

Provided  that,  in  case  anjr  of  the  Daughters  should 
die  before  her  or  their  Portion  or  Portions  should  be- 
come payable,  by  virtue  of  the  Trusts,  then  the  Portion 
or  Portions  of  her  or  them  so  dying,  should  go  and  be 
paid  unto  the  Survivors  or  Survivor  of  them,  to  be  equally 
divided  between  them,  share  and  share  alike,  when  the 
original  Portion  or  Portions  of  such  surviving  Daughter 
or  Daughters  should  become  payable  in  pursuance 
thereof.  Provided  also  that,  if  any  such  Sum  or  Sums 
Money,  should,  by  virtue  of  the  lastmentioned  proviso, 
vest  in  and  devolve  upon,  any  of  such  Child  or  Children, 
by  way  of  Survivorship  or  Accruer  as*  aforesaid,  then 
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1899.  8^^^  ^^°^  <^d  Sams  of  Money  shoidd,  firom  time  to 

* " — ^     time,  as  the  case  should  happen,  be  subject  and  liable 

^*^  to  such  right,  condition  and  contingency  of  Accruer  or 

^'  SunriTorship,  in  favour  and  for  the  benefit  of  the  sur- 

g         ORHB.     ^^S  Daughter  and  Daughters  of  the  Marri^e,  as 

was  before  declared  concerning  the  original   Poitiim 
or  Portions   of   any  Daughter  or  Daughters  of  the 


Provided  also  that,  in  case  all  the  Daughters  should 
die  before  any  of  their  Portions  should  become  payable, 
then  the  Sum  or  Sums  of  Money  thereby  appointed  to  be 
raised,  for  the  Portions  of  such  Daughter  or  Daughters  as 
aforesaid,  or  so  much  thereof  as  should  not  then  be 
raisedt  should  not  be  raised,  but  should  cease  for  ibe 
benefit  of  the  Person  or  Persons  entided  to  the  Estate 
and  Inheritance  in  the  Premises,  upon  the  determinatioQ 
of  the  term  of  1,000  years,  and  then  also  such  Sum  and 
Sums  of  Money  as  should  be  then  raised,  for  or  towards 
such  Portion  or  Portions,  should  be  paid  unto  the  Person 
or  Persons  next  in  reversion  or  remainder  expectant  upon 
the  determination  of  the  term  of  1 ,000  years.  Provided 
also  that  no  such  Sale  or  Mortgage  as  aforesaid,  should 
be  made,  until  some  or  one  of  the  Portions  should  be- 
come payable  under  the  Indenture  of  Release. 

Provided  also  that,  in  case  Estcourt  Crt$swM  should, 
in  his  lifetime,  give,  to  his  said  Daughter  or  Dai^hten, 
or  any  of  them,  any  Sum  or  Sums  of  Money,  for  or 
towards  her  or  their  advancement  or  preferment  in 
Marriage  or  otherwise,  or  the  said  Daughter  or  Daugh- 
ters, or  any  of  them,  should  receive  or  be  entitied  to  any 
Portion  or  Portions  to  be  raised  by  virtue  of  the  Trusts 
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declared  of  the  term  of  500  years^  or  if»  by  or  after  the  tSsg. 

death  of  Estcourt  Cresswell,  there  should  come  unto  or 
descend  upon  the  said  Daughter  or  Daughters,  or  any 
of  them,  any  Lands,  Tenements,  or  other  Hereditaments, 
of  or  from  Estcourt  Cresswell^  then  such  Sum  or  Sums  of 
Money,  and  the  value  of  such  Lands,  Tenements  and 
Hereditaments  to  be  sold,  should  be  accounted  for  and 
deemed  as  part  of  the  Portions  thereby  for  them  provid- 
ed, unless  Estcourt  Cresswell  should  by  writing  under  his 
hand,  declare  the  contrary. 

And  it  was  declared  that,  Barrow  4*  Savage,  should 
permit  such  Person  and  Persons  respectively  to  whom  the 
next  and  immediate  reversion  or  reminder  of  the  Pre- 
xaises  expectant  upon  the  determination  of  the  term  of 
t/XK)  years,  should,  for  the  time  being,  belong,  by  virtue 
of  the  Limitations  therein  contained,  to  take  the  Surplus 
of  the  Profits  of  the  Premises,  over  and  above  so  much 
thereof  as  should  be,  from  time  to  time,  paid  for  the 
Maintenance  and  Education  of  the  said  Daughter  or 
Daughters  respectively,  until  some  or  one  of  the  Portions 
should  become  payable.    Provided  also  that,  in  case  of 
the  failure  of  Issue  Male  of  Estcourt  Cresswell  by  his  in* 
tended  Wife,  there  should  happen  to  be  no  such  Daugh- 
ter or  Daughters^  of  their  two  bodies,  or,  there  being  any 
such,  all  of  them  should  happen  to  die  before  any  such 
I>aughter  or  Daughters  should  be  entitled  to  her  or  their 
Portion  or  Portions  by  virtue  of  the  said  Indenture,  or  in 
case  all  the  Trusts  of  the  term  of  1,000  years  should  be 
fully  performed,  then  the  term  should  cease. 

In  September  1772  Anna  Maria,  the  Wife  of  Estcourt 
Cresswell,  died :  and  there  was  Issue  of  the  Marriage  one 
Child  only,  Ann  Cresswell.    In  1794,  after  Jnn  Cresswell 
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i89c^         h^  attained  21,    a    family    arrangement  was  made, 

'        ^       ^      between  her  and-  her  Father,  by  which  she  agreed  to 

FaT  accept,  fronj  the  Trustees  of  the  term  of  1,000  yean, 

^'  when  the  20,000/.  should  become  payable,  the  Sum  of 

Lord  ,  ,       ,  f  J        ' 

Sherboek..    lo-ooo/.  only. 

In  September  1802  Ann  CressweU  intermarried  with 
the  Plaintiff  Thoma$  Fry.  By  the  Settlement  preyioiiB 
to  their  Marriage,  the  1 0,000  /.  was  assigned,  to  Trlistee8» 
for  the  separate  use  of  Mrs.  Fry.  By. an  Indenture  of 
March  1806  Mrs.  JPry,  in  exercise  of  a  Power  contained 
in  her  Marriage  Settlement,  appointed  the  1 0,000  L^  to  her 
Husband  absolutely.  In  November  181 L  Mrs.  Fry  died 
without  Issue.  By  the  Settlement  previous  to  the  mar- 
riage of  Mr.  Fry  with  Margaret  Henrietta  Middleiom, 
and  dated  on  the  19th  of  October  1812,  Mr.  Fry  assign- 
ed the  10,000/.  toTrusteesforthebenefit  of  himself  and 
his  intended  Wife,  and  their  Issue.  After  the  death  of . 
jtnna  Maria  Creswell,  Estcourt  Cre$sweU  married  agaio,^ 
and  had  issue  several  children.  In  September  1814  ^ 
made  a  Settlement  of  the  Estates,  comprised  in  the  Set- 
tlement of  1771,  on  himself,  for  life,  remainder  to  his 
Son  Richard  Estcourt  CressweU  for  life,  with  seveftJ- 
remainders  over,  under  which  ITunnas  Estcourt  MoreUm. 
Corbet  CressweU  was  the  first  Tenant  in  TaiL  Ixt  June- 
1B23,  Estcourt  CressweU  died. 

The  Bill  was  filed  by  Mr.  and  Mrs.  Fry  and  their 
Children,  against  R.  E.  CressweU  the  Elder,  T.E.  M.  C. 
CressweU  and  other  Parties,  praying  that  the  Trusts  of 
the  term  of  1,000  years  might  be  performed,  and  that 
the  lOyOOo/.  might  be  raised  and  paid  to  the  Trustees 
of  Mr.  and  Mrs.  Fry's  Settlement.* 
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The  Defendants  R.  E.  Cresswell  and  T.  E.  M.  C. 
Cmmell,  by  their  Answer,  submitted  that  the  Portion 
of  20,000/.  (which  was  afterwards  reduced  to  1 0,000/.) 
was  payable  in  the  event  only  of  some  Daughter  of         Lord 
Eiteourt  Cresswell  2Lnd  Anna  Maria  his  first  Wife,  sur-     Shebborne. 
▼iving  E.  Cresswell,  and  there  being  a  failure  of  Issue 
Hale  of  that  Marriage,  and  thai,  BsAnn  Fry  died  in  the 
lifetime  of  E.  Cresswell^  her  Father^  the  term  of  1,000 
years  did  not  take  effect  in  possession,  but  that  the 
Hune,  or,  at  any  rate,  the  Trusts  declared  thereof,  be- 
came incapable  of  taking  efi^ect ;  and  consequently  that 
the  Plaintiffs  were  not  entitled  to  the  10,000/. 

The  Cause  now  came  on  to  be  heard. 

Mr.  Home  and  Mr.  Wray,  for  the  Plaintiffs : 

The  question  is  whether  Ann  Cresswell,  who  attained 
21  and  married,  did  not  acquire  a  vested  Interest  in  the 
10,000/.  notwithstanding  she  died  before  that  Sum  was 
payable.  The  only  person  who  could  dispute  her  right, 
was  her  Father,  who  was  entitled  to  the  Reversion  in 
Pee  of  the  Estates,  charged  with  the  Portions.  On  the 
&ilare  of  Issue  Male  the  right  of  the  Daughter  accrued. 
The  payment  of  the  Money  was  postponed,  for  the  mere 
purpose  of  protecting  the  Father's  Life-estate  from  the 
charge.  It  would  be  monstrous  to  put  a  construction 
upon  this  Settlement,  the  effect  of  which  would  be  that, 
if  the  Daughter  married  in  her  Father's  lifetime,  but  did 
not  survive  him,  she  would  be  deprived  of  all  provision. 
The  Settlement  contains  a  clause  for  the  maintenance 
of  the  Daughters,  which  has  always  been  a  ground  for 
holding  Portions ^to  be  vested.  The  only  rational  con- 
struction that  can  be  put  on  the  Clause  in  which  the 

Vol.  III.  s 


Fry 

Lord 
Shxrbornb. 


CASES   IN  CHANCERY^ 

Trasts  of  the  term  are  declared,  is  to  read  the  word 
**  payable"  as  "  vested **  (a). 

The  Solicitor  General,  Mr.  Pepys,  and  Mr.  ISlison, 
for  the  Defendant  Richard  Estcourt  Cresswell, 
and  the  other  Parties  interested  in  the  Estates 
under  the  Settlement  of  September  1814  : 

In  this  Case,  none  of  the  Trusts  of  the  term  of  1,006 
years  arose,  as  there  was  no  Daughter  living  at  the  death 
of  Estcourt  Cresswell,  without  Issue  Male.  There  is 
nothing  in  the  Settlement  to  show  that  the  Portions  are  to 
vest  at  21  or  marriage,  or  at  any  time  except  the  time 
of  payment.  All  the  Trusts  contemplate  the  existence 
of  a  Daughter  at  the  death  of  the  Father  without  Issue 
Male.  The  rule  is  always  to  relieve  the  Estate  from  the 
Portion,  unless  the  Child  is  living  at  the  time  when  it 
requires  the  Portion.  In  Schenck  v.  Legh,  and  the  Cases 
of  that  class,  the  Owner  of  the  Inheritance  had  no 
interest  in  the  question;  but  the  dispute  was  be- 
tween the  surviving  Children  and  the  Representatives  of 
a  deceased  Child.  The  Case  of  Wingrave  v.  Palgravt(fi) 
is  exactly  this  Case.  Hotchkin  v.  Humfrey^c),  and 
Fitzgerald  v.  Field  {d),  are  also  decisions  in  our  favour. 

Mr.  Home  in  reply  said  that,  in  Wingravey.  Palgrave, 
the  Trusts  of  the  term  were  not  to  arise  unless  the  Father 
died  without  Issue  Male,  leaving  a  Daughter ;  and  that, 

(a)  See  Emperor  v.  Rolfe^  l  Vez.  908 ;  Chofmonddey  ▼• 
Meyrick,  3  Bro.  C.  C.  253 ;  Woodcock  v.  The  Duke  o/Dortei, 
3  Bro.  C.  C.  569  ;  Hope  v.  Lord  CHfden,  6  Ves.  499 ;  Sckemck 
¥•  Legk^  9  Ves.  300 ;  Bayard  v.  Smithy  14  Ves.  470 ;  WUtU  ▼• 
WiUiSf  3  Ves.  51 ;  Fowis  v.  Burdett^  9  Ves.  428 ;  Howgrmoe 
V.  Cartier,  3  V.  &  B.  79  ;  King  v.  Hake,  9  Ves*  438, 

(jb)  1  P.  Wms.  401.     (c)  2  Madd.  65.    (d)  1  Rois.  430. 
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by  the  Proviso,  the  tenn  was  to  cease  if  the  Father  iSap. 

should  not  have  a  Daughter  living  at  his  death ;  and 

that,  therefore,  no  one  could  doubt  that  the  Daughter 

could  not  be  entitled  to  a  Portion,  unless  she  was  living  Lord 

at  the  decease  of  the  Father.  Shxrborns. 

Mr.  Wilbraham,  Mr.  Btenman,  Mr.  Hall,  and  Mr. 
WalcoU  appeared  for  the  other  Parties. 

The  Vice-Chancellor  : — 

The  question  in  this  Case,  is  whether,  in  the  events 
that  have  happened,  the  Portion  that  was  provided  for 
the  Daughter,  ii'ho  was  the  only  child  of  the  Marriage 
of  Mr.  and  Mrs.  Cresswell  became  raisable. 

Tliere  is  no  allusion,  in  the  recitals  of  the  Settlement 
of  1771^  to  the  intention  of  making  provision  for  the 
issue  of  the  Marriage ;  which  I  notice,  because  I  observe 
that,  in  some  of  the  Cases  upon  this  subject,  the  fact  of 
there  being  such  a  recital,  has  been  considered  as  being, 
in  some  degree,  material. 

The  events  that  happened  in  this  Case,  were,  that 
the  Wife  died,  in  September  1772,  without  Issue 
Male,  but  leaving  one  Daughter;  that  Daughter  at- 
tained the  age  of  21,  and  married  in  her  Father's 
lifetime,  and  then  died;  and,  at  the  death  of  the 
Father,  therefore,  there  was  no  child  of  the  marriage 
m  e$m ;  and  the  question  is  whether,  inasmuch  as  the 
Daughter  attained  21  and  died  in  the  lifetime  of  her 
Fath^,  she  became  entitled  to  the  Portion  which  was 
laiaable  under  the  Trusts  of  the  term  of  1,000  years. 
The  Trusts  of  that  term  were,  in  case  Estcourt  Cresswell 

s  2 
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1829.  should  die  withoat  Issue  Male  of  his  Body»  oii  tin 

body  of  his  intended  Wife,  bom  in  his  Ufetime,  or  aftc 
his  decease,  or,  there  being  such  Issue  Male,  all  of  then 
Lord  should  die  without  Issue  Male,  and  before  any  of  then 

S0BRBORNE.     should  attain  21,    and  there  should  be  Issue  one  o 

more  Daughter  or  Daughters  of  the  marriage,  at  th* 
time  of  such  failure  of  Issue  Male,  or  at  any  time  aAei 
wards,  to  raise  such  Sums  of  Money  for  the  Portioift 
of  every  such  Daughter,  to  be  applied  and  disposed  o 
as  thereinafter  mentioned,  (that  is  to  say)  if  there  sbouk 
be  any  such  Daughter,  then  the  Sum  of  20,000/.  shook 
be  raised.  Now,  upon  this  first  Declaration  oftlii 
Trusts  of  the  term,  it  is  observable  that  the  event  tool 
place,  in  which,  according  to  the  words  which  I  hxn 
read,  the  Sum  of  20^000/.  would  be  raisaUe ;  becanR 
the  events  that  were  described  were,  in  case  the  Hus* 
band  should  happen  to  die  vnthout  Issue  Male  of  hif 
Body  bom  in  his  lifetime,  or  after  his  decease ;  wUd 
was  the  event  that  actually  happened.  The  Deed  goei 
on  to  specify  another  alternative ;  that  there  mi^t  be 
Issue  Male,  all  of  whom  might  happen  to  die,  without 
Issue  Male,  and  before  any  attained  the  age  of  21  yean; 
that  event,  however,  never  happened,  because  there  wai 
no  Issue  Male. 

Then  it  was  provided  that  if  there  should  be  Issue 
one  or  more  Daughter  or  Daughters  of  the  marriage  at 
the  time  of  such  failure  of  Issue  Male ;  which  event 
happened:  and  therefore  this  Case  is  free  from  the 
difficulties  which  have  arisen,  in  several  Cases,  in  the 
course  of  the  last  110  years,  in  this  Court:  because,  in 
those  Cases,  the  persons  who  were  alleged  to  be  the 
objects  of  the  Bounty,  or  the  persons  who  were  to  triie 
the  Portions  did  not  completely  answer  the  descripticm 
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<M>Btained  in  the  Instruments  under  which  they  claimed. 
I  make  that  observation  with  reference,  particularly,  to 
4he  Case  of  Woodcock  v.  The  Duke  of  Dorset  (e),  and 
other  Oases  which  I  shall  presently  notice.  j 
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In  the  Case  of  Woodcock  v.  The  Duke  of  Dorset,  the 
Children  who  were  to  take  were  described  as  those  whom 
Lord  John  and  Lady  Frances  should  leave  at  the  death 
of  the  survivor.  It  appears,  from  that  Case,  that  Lady 
TTkanety  who  was  one  of  the  two  Children  of  Lord  John 
Bnd  Lady  Frances,  survived  her  Father.  She  then 
attained  the  ao;e  of  21,  and  died  in  the  lifetime  of  her 
Mother :  and  Lord  Thurlow  held  that  the  Administrator 
of  Lady  Thanet  was  entitled  to  the  Portion  :  and  yet  it  is 
obvious  that  she  did  not  come,  completely,  within  the 
description.  Lord  Thurlow  there  decided  upon  what  he 
called  the  honour  and  truth  of  the  Case,  and  upon 
certain  words  which  are  found,  almost  as  a  matter  of 
course,  in  Settlements  which  direct  that  Portions  shall 
be  raised  for  younger  Children. 

In  the  Case  of  Hope  v.  Lord  Clifden,  the  Trusts  were 
to  take  effect,  in  case  there  should  be  any  Child  of  the 
marriage  living  at  the  decease  of  the  Husband,  or  after- 
wards bom  alive,  other  than  such  as  should  be  Heir 
"Male  of  his  body ;  and  the  event  was  that  Mary^  the 
Daughter  under  whom  the  Plaintiff  claimed,  died  in  the 
lifetime  of  her  Father ;  and,  by  reason  of  that  event, 
she  did  not  strictly  answer  the  description  of  the  persons 
for  whom  Portions  were  provided ;  yet  Lord  Fldon  held, 
that,  upon  the  purview  of  the  whole  Settlement,  she 
was  entitled  to  a  Portion. 

(f)  3  Bro.  C.  C.  569. 
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1829.  There  are  other  Cases  ofa  similar  kind.  The  strongest, 

I  think,  is  that  of  Potois  v.  Burdett  (f).    There  the 
limitation  was  to  the  use  of  Lord  Denbigh  for  life,  and. 
Lord  ^^^^  ^^^  death,  in  case  he  should  leave  one  or  more 

Shjb&bormp.     I)c^ughter  or  Daughters,  younger  Son  or  Sons,  to  raise 

12,000/.  for  their  Portions,  to  be  paid  them  at  the 
usual  periods.  And  it  was  provided  that,  if  all  the 
younger  Sons  and  Daughters  should  die  before  their 
Portions  should  become  payable,  then  no  part  of  the 
12,000  /.  should  be  raised.  There  were  two  Children  of 
the  marriage.  Lord  Fielding,  who  was  the  eldest  Son, 
and  Charles  John  Fielding,  The  Mother  died  leaving 
both  these  Children  surviving;  but  Charles  John  Ftddmg 
died  in  the  year  1789,  and  the  question  was  whether  he 
was  entitled  to  the  12,000  /.,  and,  although  it  is  plain 
that  Charles  John  Fielding  did  not  literally  answer  the 
description,  yet  Lord  Eldon  held,  upon  a  view  of  the 
whole  of  the  Settlement,  that  Charles  John  Heldis^ 
attained  a  vested  Interest  in  his  Portion. 

It  is  observable  that,  where  the  description  is  only  d 
a  loose  nature,  the  Court  has  felt  itself  at  liberty  to 
look  at  the  whole  of  the  Settlement,  and  to  put  a  con- 
^  struction  on  the  words  which,  in  some  degree,  is  difier- 
ent  from  their  literal  meaning :  but,  at  the  same  time, 
where  it  is  manifest,  upon  the  face  of  the  Settlement^ 
that  the  object  of  the  Parties  is,  that  no  Child  shall  take 
except  in  the  event  of  its  actually  surviving  both  the 
Father  and  Mother,  the  Court  has  not  indulged  itself  in 
the  liberty  of  breaking  through  the  express  and  plain 
words. 

(f)  9  Ves.  428. 
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In  Hotchkin  y,  Humfrey  (g)  the  Trasts  were,  in  1849. 

case  Lebbeus    Humfrey    should   leave    one    or    more 
Daughter  or  Daughters,  younger   Son  or  Sons  that 
alonld  be  livinp^  at  the  decease  of  the  Survivor  of  him  ij^fn) 

«uid  his  intended  Wife,  that  then  2^000  /.  should  be  raised     Sherbobhx. 
r  their  Portions :  and  there  it  was  held  that  the  Children 
ho  did  not  survive,  could  not  take.    The"^  Case  of 
JPUzgerald  v.  Field  (A)  was  a  similar  Case :  it  had  words 
^^rery  much  the  same,  and  met  with  the  same  decision. 

With  respect,  however,  to  the  present  Case,  it  appears 
"Co  me  that  there  are  quite  sufficient  words,  in  the  first 
^MLrt  of  the  Declaration  of  the  Trusts  of  the  term,  to 
show  that,  in  the  event  that  happened,  the  Portion  was 
'So  be  raisable ;  and  that  the  difficulty  arises  more  upon 
^e  subsequent  words  of  the  declaration  of  Trust.     It 
5s  declared  that  the  20,000  /.  shall  be  raised  and  paid 
amongst  the  Daughters,  equally,  if  more  than  one,  and, 
:if  but  one  then  the  whole  to  be  paid  to  such  Daughter, 
^e  same  Portion  or  Portions  to  be  paid,  unto  such 
Daughter  or  Daughters  respectively,  at  her  or  their 
lespective  age  or  ages  of  21  years,  or  day  or  days  of 
her  or  their  respective  marriage,  which  shall  first  happen 
after  the  decease  o{  Estcourt  Cresswell,  and  failure. of 
Issue  Male  of  the  marriage;  and,  if  any  of  the  said 
Daughters  should  attain  21,  or  be  married  in  the  life- 
time of  Estcourt  Cresswell,  then  such  Portion  or  Portions 
shonld  be  paid  to  such  Daughter  or  Daughters,  within 
six  months  after  the  decease  of  the  sBxdEstcourt  Cresswell. 
Now  there  appears  to  be  some  degree  of  inconsistency 
between    these    two    Clauses :  because,    in    the  first 
instance,  it  is  directed  that  the  Portion  shall  be  paid  to 

{g)  2  Madd.  65.  {h)  1  Russ.  430. 
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i8sg.         a  Daughter  attaining  the  age  of  21   years  or  beiDg 
married^  which  shall  first  happen  after  the  decease  ol 
Estcourt  Cresswell :  and,  if  that  Clause  had  stood  alonf 
jj^^j^  it  certainly  would  appear  that  there  was  no  time  ol 

Sherborne,     payment  except  that  which  should  happen  after  the 

death  of  Estcourt  Cresswell:  but  then  there  comes  a  Clause 
which  d^Iares  that,  if  any  Daughter  or  Daughten 
should  attain  the  age  of  21  years,  or  be  married,  in  the 
lifetime  of  Estcourt  Cresswell,  then  such  Portion  or  Por- 
tions should  be  paid,  to  such  Daughter  or  Daughters, 
within  six  months  after  his  decease.  Now  it  is  upon 
words  of  that  kind  that  most  of  the  Cases  in  the  books 
have  turned. 

In  the  Case  of  Wtngrave  y.  Palgrave  (t)  (which 
I  believe  is  the  first  Case  on  the  subject),  on  the 
marriage  of  Augustine  Palgrave  with  Barbara  Gosoom, 
a  term  was  created  in  order  to  raise  Portions :  and  the 
trust  of  it  was  declared  to  be,  if  Augustine  Palgrmve 
should  die  without  Heir  Male  of  his  body  by  his  Wife^and 
leaving  a  Daughter  or  Daughters,  then  such  Daughter 
or  Daughters  should  have  3,000/.,  if  but  one,  and,  if 
more,  the  3,000  /.  was  to  go  amongst  them,  and  to  be 
payable  at  21  or  marriage,  with  a  Proviso  that,  if  the 
Father  should  not  have  any  Daughter,  by  his  Wife, 
living  at  his  death,  then  the  term  should  cease.  In 
that  Case  it  was  held  that,  in  the  event  that  happened 
of  there  being  only  one  Child,  Elizabeth,  who  attained 
21,  and  married,  and  survived  her  Mother,  but  did  not 
survive  her  Father,  the  Portion  was  not  raisaUe.  Lord 
Cowper  founded  his  Decision  upon  this :  that,  by  the 
express  words  of  the  Proviso,  the  term  was  made  to 

(/)  1  P.  Wnis,  401. 
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cease,  if  the  Husband  should  not  have  a  Daughter  1829. 

living  at  his  decease.    And,  certainly,  if  the  term  by 

xaeans  of  which  the  Portion  is  to  be  raised,  has  itself 

ceased,  this  Court  has  no  authority  to  revive  it.  Lord 

Sherborns. 

In  the  Case  of  Emperor  v.  Rolfe  (Jc),  the  term  was 
limited  to  take  effect,  in  possession,  after  the  Mother's 
€3eath.    The  Trustees  were  to  raise  Daughters'  Portions, 
%p  grow  due  and  payable  at  21  or  marriage;   and,  if 
^ny  of  the  Daughters  should  die  before  their  Portions 
lecame   due  and  payable,  then  it  was  directed  that 
'their  Portions  should  survive.    There  were  two  Daugh- 
^rs:  both  attained  21  and  married;  one  died  in  the 
Mother's  lifetime  ;  and  it  was  held  that  her  Represen- 
tatives, and  not  her  surviving  Sister,  were  entitled  to 
lier  Portion. 

In  Willis  V.  Willis  {I)  Lord  Roslyn  says:  "These 
Clauses  were  framed  to  obviate  the  difficulty  arising 
from  the  determinations  that  charged  the  Reversion,  by 
permitting  Interest  to  be  carried  on  from  the  age  of 
21,  though  there  was  an  Estate  for  Life.  As  soon  as 
these  Clauses  came  forward,  in  Emperor  v.  Rolfe,  Lord 
Hardwicke  put  a  just  construction  upon  them ;  and  he 
referred  the  word  '^  payable,"  to  the  time  in  respect  of 
the  quality  of  the  Child,  distinguishing  between  that 
and  the  time  when,  ex  necessitate,  the  Money  was  to  be 
de  facto  raised."  In  other  words.  Lord  Hardwicke  held 
that,  where  there  were  such  words  as  I  have  read, 
directing  that,  if  any  of  the  Daughters  should  attain 
the  age  of  21  or  be  married,  in  their  Parent's  lifetime, 

Qc)  1  Vez.  308.  (0  3  Ves.  51. 
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1839.  then  their  Portioii8  should  be  paid,  those  words, ''  or  be 

payable''  *^  or  be  due"  shall  signify ''  vested/'  So  that  the 
whole  construction  shall  be,  that  the  Child  shall  attaia 
jj^^j^  A  vested  Interest,  though  it  die  in  the  lifetime  of  the 

SHEaBoxMB.     Father;   and   yet  the  Portion  shall  not  be   payable 

until  after  the  death  of  the  Father ;  preserving,  there- 
fore, the  interest  of  the  Child  in  the  Portion,  without 
throwing  upon  the  Estate  for  Life  of  the  Father,  the 
necessity  of  keeping  down  the  Interest  upon  the  Por- 
tion, which  was  not  intended  to  be  payable  till  after 
the  death  of  the  Father. 

It  was  observed,  in  the  course  of  the  argument  in 
this  Case,  that  the  Cases,  some  of  which  were  men- 
tioned, and  others  of  which  were  generally  alluded  to, 
were  Cases  in  which  the  question  before  the  Court  was 
merely  a  question  of  Survivorship,  where  there  were 
several  Children  some  of  whom  would,  undoubtedly, 
be  entitled  to  Portions,  and  the  only  doubt  was 
whether  those  who  pre-deceased  in  the  lifetime  of  the 
Parent,  should  be  entitled.  That,  however,  does  not 
seem  to  be  an  accurate  representation  of  the  Cases. 
Because,  in  Jeffreys  y.  Reynous  (m)  it  appears  that  Ex- 
chequer Annuities  were  settled  upon  the  Husband  and 
Wife,  for  their  lives,  and,  after  their  death,  for  the 
Children  of  the  Marriage,  in  equal  Shares,  to  be  assigned 
and  made  over,  to  the  Children  respectively,  at  their 
respective  ages  of  21  years,  happening  after  the  death 
of  the  Survivor  of  the  Husband  and  Wife,  (almost  the 
very  same  words  as  are  found  in  the  first  part  of  the 
Clause  upon  which  I  am  now  commenting),  and  if  any 
of  the  Children  should  attain  21  during  the  joint  lives 

(m)  6  Bro.  T.  C,  398. 
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^  the  Husband  and  Wife,  or  in  the  lifetime  of  tiie 

Survivor,  then  their  Shares  of  the  Annuities  were  to  be 

paid,  assigned  and  made  over  to  them,  within  Three 

Months  after  the  death  of  the  Survivor  of  the  Husband 

Lord 

and  Wife,  unless  they  or  the  Survivor  of  them  should  Sheebohme. 
direct  the  Shares  of  any  of  the  Children  to  be  paid 
sooner;  with  a  Proviso  for  Survivorship,  «mong  the 
Children,  if  any  should  die  before  their  Shares  sIlfHild 
be  assignable:  and  there  was  another  clause  which 
provided  that,  if  there  should  be  no  Child,  or,  there 
being  such,  all  of  them  should  die  before  their  Shares 
should  become  transferrable  as  af(Mresaid,  then  the 
Thistees  should  stand  possessed  of  the  Annuities  in 
Trust  for  the  Husband  and  Wite,  and  the  Survivor  of 
them,  and  the  Executors  and  Administrators  of  such 
Survivor.  In  that  Case  there  was  only  one  Child,  a 
Son.  That  Son  attained  21,  but  died  in  the  lifetime 
of  his  Mother,  who  had  survived  her  Husband  :  and  it 
was  first  of  all  determined  by  the  Master  of  the  Rolls, 
and  afterwards  by  the  Lord  Chancellor,  and,  ultimately 
by  the  House  of  Lords,  that  the  only  Child  was  entitled 
to  the  Exchequer  Annuities.  In  Powis  v.  Burdett, 
there  was  but  one  Child ;  and  yet  that  Child  was  held 
entitled.  It  appears  to  me,  tiierefore,  that  I  am  com- 
pelled to  hold  that,  where  a  Portion  is  provided  for  a 
Son  on  attaining  21,  or  for  a  Daughter  on  attaining  . 
that  age  or  being  married,  and  those  events  happen  in 
the  lifetime  of  the  Parent,  the  Child,  though  it  dies 
in  the  lifetime  of  the  Parent,  has  acquired  an  absolute, 
irested  interest  in  the  Portion,  or,  in  other  words,  that 
the  word  "  payable"  means  "  vested.'* 

There  is  then  a  further  Trust  in  the  same  Clause. 
[His  Honor  here   read  the  Clauses  for  Maintenance 
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1899.  and  Sunrivorship.}    It  is  manifest  tirom  the  use,  \a  thii 

^    ~^      part  of  the  Settlement,  of  the  expression  "  to  vest  ii 

^*^  and  devolve  upon,  &c.'*  that  the  framers  of  the  Deed 

had  not  a  very  accurate  notion  of  the  meaning  of  th( 

S     RBOR  E      *®"^  "  ^^^ »"  because  the  term  is  employed  as  denoting 

that,  in  the  first  instance,  if  one  of  the  Daughters  died 
before  the  time  appointed  for  payment,  her  Shan 
should  go  over  to  and  vest  in  the  others ;  yet,  in  du 
same  Clause,  it  is  provided  that  that  very  same  thii^ 
shall  go  oyer  again.  Then  it  is  provided  that,  in  case 
all  the  Daughters  should  die  before  any  of  their  Poitioni 
should  become  payable,  the  Sum  or  Sums  of  Money 
appointed  to  be  raised  for  the  Portions  of  such 
Daughters  or  Daughter,  or  so  much  thereof  as  should 
not  then  be  raised,  should  not  be  raised,  but  should 
cease  for  the  benefit  of  the  person  entitled  to  the  Inhe- 
ritance, and  that  then  such  Sum  and  Sums  of  Money  as 
should  be  then  raised  for  or  towards  such  Portion  cs 
Portions  should  be  paid  to  the  person  next  in  re- 
mainder. 

That  is  a  very  remarkable  Clause,  because  it  assumes 
that,  though  the  Daughters  may  not  liave  arrived  at  the 
time  when  their  Portions  would  be  payable,  yet  part  of 
the  Portions  might  have  been  raised :  for  it  directs  that 
the  Sum  which  shall  be  raised  for  or  towards  such  por- 
tion or  Portions,  shall  be  paid  to  the  Person  next  in  re* 
mainder.  Then  it  is  provided  that  no  Sale  or  Mortgage 
shall  be  made  until  some  or  one  of  the  Portions  should 
beoome  payable  by  virtue  of  the  Settlement. 

It  is  quite  clear  here,  that  the  Parties  did  sup- 
pose that  there  was  something  in  the  antecedent 
part  of  the  declaration  of  Trust,  which  might  make  the 
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Portions  payable  in  the  lifetime  of  the  Father;  and  ao-  1829. 

cordiDgly  there  is  an  express  Proviso^  that  no  Sale  or  '' 

IMortgage  should  be  made  until  some  or  one  of  the  Por-  '  *^ 

an 

^008  should  become  payable  under  the  Settlement.  ^ ' 

Sherbobns. 
Then  there  is  a  Proviso,  that  in  case  Estcourt  CresS" 

-^oe// should,  in  his  lifetime,  give  to  his  said. Daughter  or 

Daughters,  8cc.  It  is  therefore  clear  that  when  the  Parties 

Tised  the  expression,  ''said  Daughter  or  Daughters," 

they  alluded  to  a  Daughter  or  Daughters,  who  might 

not  survive  the  Father ;  for,  if  the  only  Daughters  who 

were  contemplated  by  the  settlors  were  the  Daughters 

that  should  survive  their  Father,  there  would  have 

been  very  little  necessity  for  introducing  this  Proviso 

in  the  way  in  which  it  is  introduced. 

[His  Honor  then  read  the  Clause,  directing  that  the 
Persons  entitled  in  remainder  expectant  on  the  term 
of  1 ,000  years,  should  receive  the  surplus  Profits,  and 
the  Proviso  for  the  Cesser  of  the  term.] 

Now,  if  this  Proviso  were  couched  in  such  terms  as 
that,  notwithstanding  the  expression  .that  I  have  before 
alluded  to,  the  term  had  ceased,  there  would  have  been 
an  end  of  the  question. 

I  observe  that  Lord  Eldon,  in  reasoning  the  Case  of 
Hope  V.  Lord  Clifden,  takes  notice,  that  the  term  there 
continued,  that  whatever  might  be  the  construction  put 
upon  the  words  directing  the  raising  of  the  Portions, 
yet,  in  the  event  that  happened,  there  was  a  legal  exist- 
ing term,  by  means  of  which  the  Fund  was  to  be  raised, 
out  of  which  the  Portions  were  to  be  paid. 
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1849.  Here  the  words  are, ''  Provided  that,  in  case  of  failure 

'        ^      ^     of  Issue  Male  of  *E.  Cresswell,  by  the  said  A.  M.  Wotton, 

^^^  there  should  happen  to  be  no  such  Daughter  or  Daugh- 

X/)Rx>  ters  of  their  two  bodies,  (an  event  which  did  not  happen) 

Sherborne,    or,  there  being  any  such,  all  of  them  should  happen  to 

die  before  any  such  Daughter  or  Daughters  shall  be 
entitled  to  her  or  their  Portion  or  Portions  by  virtue  of 
these  presents,  or  in  case  all  and  every  the  Trusts  here- 
inbefore declared  of  and  concerning  the  said  term  of 
1,000  years,  shall  be  fully  performed,  then  the  said  term 
shall  cease  and  determine.*' 

My  opinion  is,  upon  the  previous  words,  that  the 
event  did  not  happen,  namely,  of  all  the  Daughters 
dying  before  any  one  became  entitled  to  her  portion: 
because,  having  regard  to  all  the  Cases,  1  am  bound  to 
say  that  this  Lady  did  not  die  before  she  became  en- 
titled to  her  Portion.  The  consequence,  therefore,  is 
that  the  term  at  Law,  which  was  originally  a  term  well 
created  in  Remainder,  still  continues;  and  my  opinion 
is,  that  under  the  Trusts  of  this  term,  she,  or  rather  the 
Plaintiffs  who  claim  under  her,  are  entitled  to  have  the 
Portion  of  10,000  /•  raised. 
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SANDILANDS  v.  INNES,  .^i^^r. 

IS  1805  Erskine  Nimmo  died,  intestate,  at  Madras:        jMMmt 

and  in  March   iSo6,  William  Fairlie,  who  was  then  

resident  at  Calcutta,  and  was  a  Creditor   of  the  de-      A  Creditor  of 
ceased,   procured    Letters    of  Administration    of  the  ^^^  intestate  in 
deceased's  Effects,  to  be  granted  to  him  by  the  Supreme  IndiOf  took  out 

Court  of  Judicature  at  Madras,  and    the  Effects   at  ^^^"  ^f  ^^' 

mmistradoo  to 

Madras   were  got    in   by  a  mercantile   house    there,  the  deceased,  in 
whom    Fairlie  had  employed  as  his  Agents   for  that  that  Country, 
purpose.     Fairlie  afterwards  returned  to  England;  and  ^g^gi^g^  ^nd 
in  December  1812  took  out  Letters  of  Administration  obtained  Letters 
to  the  deceased  from  the  Prerogative  Court  of  Canter-  ^b^fr"^^' 
htry.     In  1815  the  Plaintiff,  who  was  one  of  the  next  Prerogative 
of  Kin  of  the  deceased,  returned  to  England  from  the  Court.    After- 
West  Indies,  where  he  had  been  long  resident,  and  pro-  intestate's  next 
cored  the  Letters  of  Administration  which  had  been  of  Kin,  procured 
granted  to  Fairlie  by  the  Prerogative  Court,  to  be  re^  ~j^     to  ^'*" 
foked,  and  fresh  Letters  of  Administration  to  be  granted  revoked,  and 
to  himself.     He  then  filed  a  Bill  against  Fairlie,  (to  ^^^^°^^'^° 
which  the  other  next  of  Kin  of  the  Intestate,  who  were  himself.     Held 
Ii?ing  at  Madras,  were,   in   the  first   instance,   made  that  the  Indian 

Defendants,  but  their  names  were  afterwards    struck  .      l!"ln  S*^ 
'  18  compeuabie 

oat  by   amendment),   praying   for  an  account  of  the  to  account  to 
Effects  of  the  Intestate,   both  in  India  and  in   this  ^J^^^Jl^"*** 
Country,  which  had  been  possessed  by  Fairlie,  and  that  ^^i^ellasin 
fairlie  might  be  decreed  to  p^y,  to  the  Plaintiff,  as  the  thi8Country,ina 
•ole  Legal  Personal  Representative  of  the  Intestate,  what  hrm^w^^n^^ 
should  be  found  coming  from  him  on  the  taking  of  the  Representative 
Account,  and  might  also  be  directed  to  deliver,  to  the  ®°^y  ^^  ^®  ^°' 
I^laintiff,  as  such  Personal  Representative,  such  parts  of  which  the  other 
the  Intestate's  Effects  as  were  then  in  his  possession  or  next  of  Kin,  who 

TK>wer,  and  to  transfer,  to  the  Plaintiff,  as  such  Personal  V\^  resident  in 
*"  '  .  Inata,  were  not 

Representative,  a  certain  Sum  of  Camatic  Stock,  part  Parties. 
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1829.  of  the  Intestate's  Estate.    After  the  cause  was  at  issue, 

'        ^        '      Fairlie  died :  and  the  Plaintiff  revived  the  Suit  against 

Sandilands    ^jjg  Defendants  Lmes  ^  Clark  his  Executors. 

p. 

Inhes,  jyj^  p^^^  ^j  j^^  CoUinson  for  the  Plaintiff. 

The  Solicitor-General  and  Mr.  Wakefield  for  the 
Defendants : 

The  Bill,  as  it  now  stands,  is  filed,  by  the  Plaintiff^ 
in  the  character  of  Personal  Representative  only  of  the 
deceased,  and  not  in  that  character,  and  as  one  of  the 
next  of  Kin  also ;  and,  therefore,  he  is  not  entitled  to 
sue  for  an  account  of  the  Assets,  of  the  deceased, 
possessed  by  Fairlie,  in  India,  but  only  of  the  Assela 
possessed  by  that  genUeman  in  this  Country.  The 
Plaintiff  could  not  have  compelled  Fairlie  to  account 
for  the  Assets  possessed  in  India,  unless  he  had 
filed  his  Bill  as  one  of  the  next  of  Kin  of  the  deceased, 
and  made  the  other  next  of  Kin  parties.  Although 
the  Court  should,  in  this  Suit,  decree  an  Account  to  be 
taken  of  the  Assets  possessed  under  the  Madras  ad- 
ministration, a  similar  Bill  may  be  filed  by  the  other 
next  of  Kin,  and  then  the  Defendants  will  be  decreed 
to  render  the  Account  a  second  time. 

The  Vice-chancellor  said  that,  if  Fairlie  had  brought 
any  of  the  Intestate's  Assets  from  India  to  this  Country, 
the  Plaintiff  would  clearly  be  entitied  to  have  an 
Account  taken  as  to  tliem ;  and  that  the  taking  of  that 
Account  would,  incidentally,  make  it  necessary  to  have 
an  Account  taken  of  all  the  Assets  possessed  by  Fairlie 
or  his  Agents  in  India. 
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HANBURY  V.  KIRKLAND.  1829. 

96th  Nov. 

-mjY  an  Indenture,  dated  the  ist  of  June  1818,  and 

•tuade  between  J.  Jones  and  P.  Bartleit,  of  the  first  Cestui gue  Trust, 

part,  Cape/  Hanbury,  Esq.  of  the   second  part,  JE//en  

•Banbury,  then  £/2eii  Franklin,  Spinster,  of  the  third  riaire^a^Sum^of 
'part,  and  N.  Kirkland,  A.  George  Milne  and  Charles  Stock  was  set- 

Kaye,  of  the  fourth  part,  (beine  the  Settlement  previous  ^^^  ^^"^  ^^®    ^ 

IT        >        o  i       ^        separate  use  of 

to  the  marriage  of  Capel  Hanbury  with  Ellen  his  Wife),  ^he  Wife  for 

it  was  declared  that  Kirkland,  Milne  and  Kaye  should  life*  remainder 

stand  possessed  of  the  Sums  of  7^.00  /.  Navy  5  per  Cent  ^^^  ^a^  ^^ 

Annnities,  and  100  /.  Three  per  Cent.  Consolidated  An-  mainder  for 

nuities,  which  shortly  before  had  been  transferred  into     .  /  Children, 

''  with  Power  to 

thenr  names,  upon  Trust,  after  the  solemnization  of  the  change  Securi- 

marriage,  to  suffer  those  Sums  of  Stock  to  remain  in  their  ^^^  ^*'^  consent 
then  state  of  investment ;  or,  with  the  joint  consent  in  Dividends  on 
writing  of  Mr.  and  Mrs.  Hanbury  during  their  joint  the  Stock  being 
lives,  and,  after  the  decease  of  either  of  them,  with  the  [^  7^;^?^ 
like  consent  of  the  survivor,  and,  after  the  decease  of  whom  Uie  Hus- 
the  survivor,  then  at  the  discretion  of  the  Trustees  for  hajid  and  Wife 
the  time  being,  to  sell  and  dispose  of  the  said  Sums,  or  ^^^  and  who  ' 
either  of  them,  or  any  part  thereof ;  and  to  lay  out  and  with  his  Part- 
invest,  the  Monies  to  arise  by  such  Sale,  in  the  names  °®"».^^  .their 
of  the  Trustees  for  the  time  being,  in  the  Public  Funds,  formed  his  Co- 
or,  at  interest,  upon  Government  or  real  Securities  in  Eng-  Trustees  that  he 
iand  or   Walesy  and  from  time  to  time,  with  such  con-  tunity  of  wwat- 
sent  in  writing,  or  at  such  discretion  as  aforesaid,  (as  jog  the  Property 
the  case  might  be)  to  alter,  vary  and  transpose  the  *"  ^  Moi^g^ 

Trust-monies  so  to  be  laid  out,  and  the  Stocks  and  and,  with  the ' 

consent  of  the 
Husband  and  Wife,  requested  his  Co-Trustees  to  execute  a  Power  of 
Attorney  to  enable  him  to  sell  the  Stock.    The  Co-Trustees,  without 
inquiring  into  the  matter,  complied :  the  Trustee  sold  the  Stock  and 
absconded.    Held  that  the  Co-Trustees  were  liable. 

Vol.  in.  T 
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1829.  Securities,  in  or  upon  which  the  same  should,  for  the 

'        ""        '     time  being,  be  laid  out,  for  or  into  other  Stocks  or  Secu- 

liAXBURT      rities  of  the  like  nature ;  and  it  was  declared  that,  sub- 

»  iect  and  without  prejudice  to  the  several  Trusts  aforesaid. 

the  Trustees  should  stand  possessed  of  the  Trust-monies, 
Stocks  and  Securities,  upon  Trust,  during  the  joint  Ures 
of  Mr.  and  Mrs.  Hatibury^  to  pay,  the  Interest  and 
Dividends  thereof,  to  Mrs.  Hanbury, for  her  separate  use; 
and,  after  the  decease  of  either  of  them,  upon  Trust  for 
the  survivor  of  them,  for  life ;  and,  after  the  decease  of 
the  survivor,  upon  Trust  for  the  Child  or  Children  of  the 
marriage.  And  the  Trustees  were  empowered,  during 
the  joint  lives  of  Mr.  and  Mrs.  Hanbury y  upon  their 
application,  to  advance  and  lend,  to  Mr.  Hanbury, 
any  part  of  the  Trust-monies  not  exceeding  i^ooL 
upon  the  security  of  his  Bond.  And  it  was  declared 
that  the  Trustees  should  be  charged  for  such  Monies 
only  as  they  respectively  should  actually  receive  by 
virtue  of  the  Trusts,  notwithstanding  their  giving  or 
signing,  or  joining  in  giving  or  signing  any  Receipt  or 
Receipts,  for  the  sake  of  conformity ;  and  that  any  one 
or  more  of  them  should  not  be  answerable  or  account- 
able for  the  other  or  others  of  them,  or  for  involuntary 
Losses. 

This  Settlement  was  prepared  by  Messrs.  JCoye, 
Freshfield 4r  Kaye,  who  were  Mrs.  Hanbury^s  Solicitors : 
and  Mr.  Charles  Kaye  had  become  one  of  the  Trustees, 
at  tlie  request  of  the  friends  of  Mrs.  Hanbury ;  and 
after  the  marriage  he  received,  for  her,  the  Dividends 
on  the  Stock,  and  he  was  the  person  in  whom  she  and 
her  Husband  principally  confided  and  communicated 
with,  in  all  matters  relating  to  the  Trust^property. 

Soon  after  the  marriage,  the  1 ,500  /.  was  raised  under 
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the  power  in  the  Deed,  and  lent  to  Mr.  Hanbury.  The 

whole  of  the  lOo/.  Three  per  Cents,  and  part  of  the 

7i40o/,were  sold  for  that  purpose;  and  in  1822  the 

tooainder  of  that  Sum  was  converted,  by  Act  of  Parlia. 

ooity  into  6^9  iL  8  s.  7  d.  New  4  per  Cents. 

In  oonsequence  of  the  reduction  of  the  Income  of  the 
Tnist-property,  caused  by  this  conversion,  it  was  ar- 
ranged between  Mr.  Hanbury  and  Mr.  C.  Kayt  that  the 
Stock  should  be  sold,  and  the  Money  laid  out  on 
Mortgage :  and,  on  the  8th  of  July  1822,  Mr.  Hanbury 
wrote  to  Mr.  MUne  as  follows :   **  Mr.  Kaye  has,  in 
the  kindest  manner,  undertaken  to  lend  out  the  Trust- 
money,  on  Mortgage,  at  5  per  Cent.    As  this  will  be  a. 
my  great  object  for  us  to  accomplish,  I  shall  take  it 
exceedingly  kind  if  you  will  second  his  ideas  on  the 
tobject.    Mrs.  Hanbury  unites  with  me,  &c."    On  the 
sd  of  August  1822,  Mr.  C.  Kaye  vnrote  a  Note,  to  Mr. 
iifkUmd,  stating  that  he  then  had  an  opportunity  of 
investing  the  Trust^property  upon  good  Landed  Secu- 
rity, at  o  P^  Cent. ;  and  that,  as  the  Settlement  em- 
p9)weied  the  Trustees  to  lend  the  Money  on  such 
Security,  he  had  had  a  Power  of  Attorney  taken  out, 
irom  Mr.  Kirkland  and  Mr.  Milne,  to  himself,  so  that 
Ike  transfer  might  be  made  on  the  Security  being 
completed,  which  would  be  done  by  Monday  or  Tues- 
day then  next :  and  Mr.  Kaye  then  requested  Mr. 
Kirkkmd  to  execute  and  return  the  Power,  if  Mr.  Kirhr 
Imd  concurred,  with  him  and  Mr.  Milne,  in  the  pro- 
ppeed  arrangement.    Mr.  Kirkland,  accordingly,  exe- 
cuted the  Power  of  Attorney,  and  returned  it  to  Mr. 
Kaye.     On  the  6th  of  August  1822,  Mr.  Kaye  sold  out 
the  Trust-stock,  and  applied  the  proceeds  to  his  own 
Use,  but  he  continued  (until  some  time  in  the  year 
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i8ap.  i826>  when  he  abseonded),  to  pay  to  Mr.  and  Mrs. 

'        ''        '      Hanbuty  the  amount  of  the  Dividends,  as  if  the  Stock 
Hanbury      Ijj^  remained  unsold.    In  1823,  Mr.  Hanbury  V9Tote,  to 

Mr.  Kaye,  to  inquire  if  he  had  procured,  or  was  Ukdy 
to  procure  an  eligible  Mort^^e  for  the  Trust-fund: 
to  which  Mr.  Kaye  replied  that  he  had  failed  in 
obtaining  the  Mortgage  that  he  had  had  in  view,  but 
was  still  in  hopes  to  invest  the  Trust-fund  on  another 
security  equally  desirable. 

The*  Bill  was  filed,  by  Mr.  and  Mrs.  Hanbury  and 
their  infant  Child,  against  Mr.  Kirkland,  Mr,  MUne  and 
Mr.  Kaye,  (who  was  out  of  the  jurisdiction  of  the 
Court).  It  prayed  that  the  execution  of  the  Power  of 
Attorney  and  the  Sale  of  the  Stock,  might  be  declared 
a  breach  of  trust  by  the  Defendants,  and  that  they 
might  be  decreed  to  replace  the  Stock. 

Mr. Knight  and  Mr.  Wakefield  for  the  Plaintiffs: 

Mr.  and  Mrs.  Hanbury,  in  consequence  of  the  reduc- 
tion in  their  Income  that  took  place  in  1822,  expressed 
a  wish  to  have  the  Stock  sold,  and  the  proceeds  laid 
out  on  a  Mortgage.  There  ended  their  privity  to  the 
transaction.  In  1822  Mr.  Kaye  transmitted  a  Power  of 
Attorney,  to  his  Co-trustees,  to  enable  him  to  sell  out 
the  Stock :  they  executed  it  and  sent  it  to  Mr.  Kaye. 
He,  without  a  Mortgage  being  obtained,  sold  out  the 
Stock,  and  pocketed  the  Money.  This  his  Co-trustees 
enabled  him  to  do;  and  they,  therefore, ' have  been 
guilty  of  a  breach  of  trust.  Chambers  v.  Minchin{a), 
Lord  Shipbrook  v.  Lord  Hinchinbrook{b). 

(a)  7  Ves.  186. 

(J>)  11  Ves.  252,  and  16  Ves.  477. 
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The   Solicitor-General  and   Mr.  Beames,  for    the  1829. 

Defendant  Kirkland :  '        "        ' 

XI^KBURT 

In  this  case  the  misfortune  originated  in  the  conduct 
of  Hanbury  himself.     He  continued  to  receive  the  Divi-     Kirkland. 
dends    without  making  any  communication  either  to 
Mr.  Kirkland,  or  to  Mr.  Milne.    The  execution  of  the 
Power  of  Attorney  was  justified  and  required  by  the 
Settlement    The  Letter  of  the  8th  of  July  1822,  shows 
that  the  Husband  and  Wife  required  the  Securities  to 
be  changed.    Is  then  a  Trustee  to  be  made  responsible 
because  an  act  which  he  has  lawfully  done  has  led  to 
a  Loss  ?     Massey  v.  Banner  (c).     There  is  no  Case  in 
the  Books  that  comes  up  to  this.    There  is  no  Case  in 
which   a  Trustee  has   been  held   to  have  committed 
a  breach  of  Trust,  except  where  an  act  has  been  impro- 
perly done  by  him.    If  all  the  Trustees  had  gone  to  the 
Bank,  and  sold  out  the  Stock,  one  of  them  only  could 
have  received  the  Money.    There  must  be  some  interval 
between  the  receipt  and  the  payment  of  the  Money.    If 
Kqye  had  received  it  for  the  purpose  of  paying  it  to  the 
Mortgagor,  his  Co-trustees  would  have  been  discharged. 
He  was  the  Solicitor  of  the  Parties,  as  well  as  one  of 
their  Trustees.    The  Cases  that  have  been  cited  for  the 
Plaintiffs,  relate  to  Executors.    Now  there  is  this  dis- 
tinction between  Executors  and  Trustees :  each  Executor 
may  do  an  act;  and  if  they  join,  they  do  so  without 
occasion :  but  Trustees  must  all  join  in  the  act.    There 
has  been  no  wilful  default  on  the  part  of  the  Defendants, 
and  therefore  they  are  protected  by  the  clause  of  In- 
demnity, in  the  Settlement.    There  was  no  breach  of 
Trust,  until  after  the  Stock  had  been  sold. 


(c)  1  J.  &  W.  241. 
o 
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Mr.  Fepys  and  Mr.  Walker  for  the  DefendaM 
MUfie : 

The  Settlement  authoriaes  the  Trostees  to  change  the 
Securities  with  the  consent  of  Mr.  and  Mrs.  Hanbunf. 
Mr.  Kctt/e  was  their  Solicitor  and  Agent:  and  therefore 
in  dealing  with  him,  we  were,  in  fact,  dealing  with  the 
Principals.  The  Note  from  Mr.  Kaye  to  Mr.  Kirldtmd, 
and  the  Letter,  of  the  8th  of  July  1822,  from  Mr.  HaMt- 
bury  to  Mr.  Milne,  were  a  sufficient  consent  in  writing 
within  the  terms  of  the  Settlement.  That  Letter  clearly 
manifests  Mrs.  Hanbury*s  concurrence  in  the  proposed 
change  of  Securities.  Any  writing  emanating  from  the 
parties,  would  have  been  sufficient  to  authorise  the  Trus- 
tees to  change  the  Funds  :  it  was  not  required  that  the 
writing  should  be  under  the  hands  of  the  Husband  and 
Wife.  Bacon  v.  Bacon  (d).  Mr.  Kaye,  their  Ageoi, 
informed  the  Trustees  that  a  specific  Security  was  in 
contemplation,  and  that  it  would  be  completed  by  the 
Monday  or  Tuesday  following :  and,  as  the  Trustees  had 
an  authority  in  writing  to  vary  the  Funds,  they  are  dis- 
charged from  all  liability.  Mr.  Kaye  had  received  the 
Dividends  on  the  Stock  and  paid  them  to  the  Plaintiflfa ; 
and  the  Trustees  were  therefore  justified  in  supposing 
that  he  received  the  Interest  on  the  Mortgage:  and  con- 
aequently  there  was  nothing  to  lead  to  the  discovery  that 
the  Money  had  not  been  laid  out  on  the  Mortgage. 
Confidence  must  be  placed  in  some  one.  Here  the 
party  trusted  was  the  Solicitor  to  the  Trustees*  Be- 
cause they  trusted  him,  can  they  be  said  to  have  been 
guilty  of  culpable  n^ligence ;  and  unless  that  is  made 
out  these  Defendants  cannot  be  made  responsible.  If 
a  Fund  is  placed  in  the  control  of  one  of  the  Trustees, 


\(f)  r,  Vcs.  331. 
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yet  if  that  act  is  done  in  the  proper  execution  of  the 
Tmst,  the  party  is  not  liable :  Ex  parte  Griffin  (f).  In 
Chambers  v.  Minchin,  a  Decree  had  been  made  for  the 
administration  of  the  Assets,  and  the  Sale  of  the  Stock 
^ras  not  required  for  the  purposes  of  the  Trust.  In  Lord 
Shipbrook  r.  Lord  Hinchinbrook  the  Co-executor  had 
a  large  Balance  in  his  hands,  which  was  amply  sufficient 
!br  all  the  purposes  of  the  Trust.  In  Brice  t.  Stokes  {f) 
a  Trustee  was  charged,  because,  after  the  Money  had 
been  received  by  bis  Co-trustee,  he  permitted  it  to  le^ 
main  in  his  hands  in  a  long  course  of  misapplication. 
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The  Vice-Chancellor: 

The  Trustees  in  this  case  have  been  guilty  of  most 
colpable  negligence. 

'   In.  July  182^,  Mr.  Hanbury  writes  a  Letter  to  Mr« 
MUne,  in  which  he  says  :  "  Mr,  Kaye  has  in  the  kindest 
manner,  &c."    Upon  the  receipt  of  this  Letter,  it  was 
the  duty  of  the  Trustees  to  inquire  what  was  the  in- 
tended Security,  and  who  was  to  be   the  Mortgagor; 
But  they  did  not  bestow  a  thought  upon  the  subject. 
Then  comes  the  Note,  of  the  2d  of  August  1822,  fronv 
Kaye  to  Kirkland,  in  which    he  says  that  he  has  ai^ 
opportunity  of  investing  the    Trust-stock  upon   good 
Landed  Security,  and  requests  Mr.  Kirkland  to  execute 
the  Power  of  Attorney,  to  enable  him  to  make  the 
Transfer,  on  the  Security  being  completed,  which  might 
be  done  by  the  Monday  or  Tuesday  following :  and  the 
Trustees,  without  further  inquiry,  without  exercising  a 
single  act  of  discretion,  execute  the  Power  of  Attorney. 
It  appears  that  Mr.  and  Mrs.  Hanbury  never  could  have 


(e)  2  Glyn  &  Jam.  114. 


(/)  11  Ves.  319. 
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known  that  the  Sale  had  taken  place»  because  they 
continaed  to  receive  the  Dividends  as  before. 

If  this  Case  is  to  be  decided  by  the  rule  laid  down  in 
Brke  v.  Stokes,  that  rule  would  condemn  the  Trustees : 
for  they  have  taken  no  care  of  the  Property. 

This  case  is  unlike  Bacon  v.  Bacon :  for  there  the 
Executor  to  whom  the  application  was  made,  knew  that 
there  virere  Debts  owing  to  Persons  living  in  Kirby^u 
neighbourhood :  that,  therefore,  was  a  good  subsiratum 
of  fact  on  which  he  might  exercise  his  discretion.  In 
Ex  parte  Griffin,  the  Assignee  was  justified  in  what  he 
did,  by  the  necessity  of  the  case.  Here  there  is  no 
substratum  of  fact  upon  which  these  Trustees  can  rdy. 
They  took  for  granted  the  representation  made  to  them 
by  Kaye,  who  was  not  their  SoUcitor,  but  vras  the 
Solicitor  of  Mrs.  Hanbury. 

I  am,  therefore,  of  opinion,  that  the  Trustees  have 
been  guilty  of  most  culpable  negligence ;  and  it  is  my 
duty  to  decree  that  they  do  re-invest  the  Stock,  and 
account  for  the  Dividends  since  the  last  payment,  and 
pay  the  Costs  of  the  Suit 
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WOOD  V.  BEADELL.  iggg. 

10th  November. 


-An  Injanction  was  asked  for  in  the  Prayer  of  the  Bill, 
but  not  in  the  Prayer  of  Process :  and,  by  reason  of  that       Practice. 
omission,  an  application,  for  an  Injunction,  made  on  the      InjuncHon. 
merits  confessed  in  the  Answer,  had  been  refused ;  but  ^q  iDjunction 
the  Plaintiff  had  leave  to  amend,  for  the   purpose  of  ^^a^  prayed  for 
supplying  the  omission.    The  Bill  was  amended  accord-  |^^  gm  ^^^i^^ 

ingly ;  and,  shortly  afterwards,  the  motion  was  renewed,  omitted  in  the 

Pkayer  of  Pkt>* 

Mr.  Pepyt  and  Mr.  Wood  appeared  in  support  of  ^^  ****  ^ 

the  motion.  Motion  for  an 

Injunctioo  was 

Mr.  Knight  and  Mr.  Patisson  opposed  it,  and  said  |^^^  ^^  givea 

%]iat,  as  the  Bill  had  been  amended,  the  Plaintiff  was  to  amend.    The 

Xiot  entitled,  according  to  the  practice  of  the  Court,  to  ?*^  ^^^ded^' 

XuoTe  for  an  Injunction,  until  the  time  for  answering  the  and  on  the  Mo- 

^unended  Bill  had  expired :  that,  if  the  Court  was  bound,  tionbeipgre- 

•  newed.  it  w&s 

this  case,  to  inquire  into  the  materiality  or  imma-  gbjected  that  the 

._iality  of  the  Amendment,  the   same  duty  would  be  Application 
S.mposed  upon  it,  in  every  case  similarly  circumstanced  :  <^<^|^°®*  ^  ^ 
\mt  that,  if  the  materiality  of  the  Amendment  was  to  be  tjme  for  answer- 
'taken  into  consideration,  none  could  be  more  important  iog  the  amended 
than  that  which  converted  a  Bill  not  praying  an  Injunc-  ^^  ^^  objection 
^on,    into  a    Bill    which   did    pray    for    that  Writ.^  was  over-ruled. 
Iforris  v.  Kennedy  (a) ;  James  v.  Doumes  (ft) ;   Vipan  v. 
Mortlock  (c) ;  Savory  v.  Dyer  (rf). 

The   Vice-chancellor  said,  that  this  Case  was  dis* 
tinguishable    from  the  Cases   that  had    been    cited ; 

(a)  11  ¥68.565.  (6)  18  Yes.  522. 

(c)  2  Mer.  476.  {d)  Arab.  70. 
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because  the  Injunction  was  prayed  for  in  the  original 
BiU^  and  the  only  alteration  that  had  been  made  in  it. 
Wood  ^^^g  ^jj^  insertion  of  a  Prayer  for  that  Writ  in  the 
Prayer  of  Process  :  and  that,  therefore,  he  should  hear 
the  Motion  on  the  merits. 


V. 
Be  A  DELL. 


o  ALLEN  V.  WILLES. 

-  '  IN  this  Case  the  Defendant's  Counsel  had  moved  to  dis- 

Practice.        '^^  ^^  ^^  ^^^  want  of  prosecution.    The  Plaintiff  ap- 

Cmutrucium  of    peared,  by  Counsel,  upon  the  Motion,  and  undertook  to 

^  *         speed  the  Cause.  There  was  sufficient  time  to  file  a  Repli- 

Defendant  cation  on  the  day  on  which  the  Motion  was  made ;  bui  no 

moved  to  dis-  Replication  was  filed  until  the  following  day.  The  ques- 
miss.    Plaintiff     .   '^  ,11  ,-      ^    m\  ^         ••• 

undertook  to        ^^^  ^^*  whether  that  proceeding  had  been  taken  within 

speed.    There     the  time  prescribed  by  the  16th  of  the  New  Orders, 
was  time  suffi- 
cient to  file  a 
Replication  The  Vice-Chaticellar  said,  that  the  word  ''  forthwith" 

OD  the  same  jjj  ^j^j^j.  Order,  meant  as  soon  as  could  be  done,  adverting: 
day:  but  none      .      -  _   .  .    1       .#.  •      i.-    r^ 

was  filed  till  the  ^  ^^  state  of  circumstances :  and  that  if,  m  this  Case, 

next  day :  Held  the  Replication  had  been  filed  on  the  day  on  which  the 

ant  wM  entiUed"  ^^*^^^  ^^  made,  it  would  have  been  done  within  suffi- 
to  draw  up  the  cient  time :  but  that^  as  there  was  time  to  file  it  on  that 
Order  of  Dis-      j^y,  but  the  Plaintiff  neglected  to  take  that  step  until 

the  day  following,  the  Defendant  was  entitled  to  draw 

up  an  Order  to  dismiss  the  Bill. 
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LOVELL  V.  KNIGHT.  iSag. 

i6tb  &  i8lh 

15 Y  an  Indenture  dated  the  2gth  of  August  1825,  and     « ^ 1* 

made  between  Mary  Jersey  Lovell,  then  Mary  Sadler,  Power. 

Spinster,  since  deceased,  of  the  first  part,  the  Plaintiff,  -^ — 

Niehoias  Jersey  Lovell,  of  the  second  part,  and  the  ^yroman  baying 
Defendants,  William  Knight  and  John  Till  Adam  and  power  to  appoint 
Thomas  Jordan,  since  deceased,  of  the  third  part,  (being  g^^iJ^'^J^^'^ 
the  Settlement  made  previously  to  the  marriage  between  will,  executed 
the  Plaintiff  and  Mary  Sadler)  she  assigned,  to  Knighi,  ^^  attested  as 
Adam  vnA  Jordan,  their  Executors,  Administrators  and  Power  but  not 
Assigns,  certain  ^pieces  of  Ground,  Messuages,  Tene-  referring  to  it, 
ments  and  BuUdings  situate  in  the  City  of  Bristol  and  g^^^^j^^he 
the  Suburbs  thereof,  and  then  vested  in  her  for  the  re-  wbole  of  her 
sidoe   of   several  long  terms  of  years.    And  it  was  Property  both 
declared  that,  after  the  marriage,  the  Trustees  should  ^q^^\  ^^^  what- 
stand  possessed  of  the  Premises  so  assignee^,  and  also  soever  she  might 
of  2,000  Z.  Three  per  Cent  Consolidated  Bank  Annui-  ^^^^!  ^eld 
ties,  which  had  been  transferred  by  Mrs.  Lovell  into  not  to  be  an 

the  names  of  the  Trustees,  in  trust,  for  her  separate  use.  Execution  of 

the  Power 
and,  after  her  Decease,  upon  trust,  during  the  life  of 

the  Plaintiff,  to  pay  the  Rents,  Dividends  and  Income 
thereof  to  him ;  and,  after  the  decease  of  the  survivor,  in 
trust  for  the  issue  of  the  marriage,  at  the  usual  periods, 
and  in  default  of  such  issue,  and  if  Mrs.  Loi^ell  should 
survive  her  husband,  then  in  trust  for  the  Executors, 
Administrators  and  Assigns  of  Mrs.  Lovell,  as  part  of 
her  Personal  Estate ;  but  if  she  should  depart  this  life 
in  his  lifetime,  then  upon  and  for  such  trusts,  intents 
and  purposes,  and  with,  under  and  subject  to  such 
powers,  provisos  and  declarations  as  she,  notwithstand- 
ing her  coverture,  by  her  last  Will  and  Testament,  in 
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writing,  or  any  writing  in  the  nature  of  a  Will,  or  any 
Codicil  thereto,  to  be  by  her  signed  and  published  ia 
the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  should,  from  time  to  time,  direct  and  ap- 
point, and  in  default  of  such  direction  or  appointment, 
in  trust  for  her  next  of  Kin. 


Mrs.  Lovett  made  her  Will,  dated  the  13th  of  June 
1826,  which  was  signed  and  published  by  her  in  the 
presence  of  and  attested  by  three  witnesses ;  and  was 
in  the  words  following :  ''  This  is  the  last  Will  and 
Testament  of  me  Mary  Jersey  IjoveU,  wife  of  Nichola$ 
Jersey  LoveU,  Surgeon.  I  give  and  bequeath,  to  my 
dearest  Husband,  Nicholas  Jersey  Loteli,  the  whole  of 
my  Property,  both  Real  and  Personal,  and  whatsoerer 
I  may  possess  at  the  time  of  my  Decease,  the  whole  to 
be  given  up,  immediately,  to  my  Husband,  his  fieirs. 
Executors,  Administrators  and  Assigns,  to  and  for  his 
and  thdr  own  use  absolutely :  and  I  appoint  my  dearest 
Husband  as  his  own  Executor  of  this  my  last  WilL" 

Mrs.  LoveU  died  in  July  1826.  The  only  issue  of 
the  marriage  was  a  Daughter,  who  died  the  day  after  h^ 
birth ;  and  therefore  did  not  become  entitled  to  a  rested 
interest  under  the  Settlement. 


The  Bill  was  filed  by  Mr.  Lovett,  against  the  survi?^ 
ing  Trustees  of  the  Settlement  and  some  of  Mrs.  Lovelts 
next  of  Kin  :  and  it  prayed  that  the  Plaintiff  might  be 
declared  beneficially  entitled  to  the  Leasehold  Premises 
and  Bank  Annuities  for  his  absolute  use,  either  as  an 
Appointee  named  in  the  Will,  or  as  the  Husband  and 
Personal  Representative  of  Mrs.  LoveU;  and  that,  if 
necessary,  the  Will  might  be  declared  to  be  a  valid  exe* 
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cation  of  the  general  power  of  appointment  by  Will,  1839. 

given  and  reserved  to  her  by  the  Settlement,  and  that 

the  surviving  Trustees  might  be  decreed  to  transfer  and 

assisn  the  Leasehold  Premises  and  Bank  Annuities  to       «, 

^  Knight. 

the  Plidntiff,  for  his  absolute  use. 

The  only  Property  liable  to  be  affected  by  the  Will, 
consisted  of  the  Leasehold  Premises  and  Funds  com- 
prised in  the  Settlement,  and  of  the  Sum  of  1 1 2  2.  i8s.Qd. 
or  thereabouts,  which  at  the  time  of  Mrs.  LovelFs  De- 
cease, was  in  the  hands  of  or  due  and  owing  to  the 
Tmstees  of  the  Settlement,  on  account  of  the  Rents 
and  Dividends  of  the  Property  comprised  therein,  but 
in  tmst,  nevertheless,  for  the  separate  use  of  Mrs.  Lo- 
Vfi/;  which  Sum  was  paid  to  the  Plaintiff,  but  was 
xiot  sufficient  to  pay  the  Debts  due,  from  Mrs.  Lovell, 
on  account  of  her  separate  Estate  at  the  time   of 
lier  decease :  which  Debts  he  had  since  paid  and  dis- 
charged. 

The  SoUcUor-General  and  Mr.  Knightt  for  the  Plain- 
tiff: 

The  Testatrix,  being  a  married  woman,  could  have  no 
power  of  disposition,  except  under  the  Settlement,  and 
therefore  it  is  clear  that,  when  she  made  her  Will,  she 
intended  to  exercise  the  Power  given  to  her  by  the  Set- 
tlement. That  Instrument  was  made  a  short  time  only 
before  the  Will.  If  a  Testator,  having  Leasehold  Es- 
tates only,  devises  *'  his  Freehold  Estates,"  the  Lease- 
holds vnll  pass.  This  Lady  clearly  intended  to  dispose 
of  the  Property  which  was  subject  to  the  Power;  and, 
therefore,  although  she  has  made  a  mistake  in  the  de- 
scription of  the  Property,  the  Will  must  be  held  to  be 
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an  execution  of  the  Power.    StandeM  t.  SUtndtm  (a>; 
Wallop  ▼•  Lord  Portsmouth  (b). 

Mr.  Rose,  Mr.  Kinderdey  and  Mr.  Haldane,  for  the 
Defendants,  the  next  of  Kin  of  Mrs.  Lovell: 

The  Courts  nerer  hold  a  Will  to  be  an  execution  of  a 
Power,  unless  it  either  refers  to  the  Power;  or  to  the 
Property  expressly,  or  some  pcut  of  it  ¥rould  be  inopem- 
tive  unless  it  were  held  to  bean  execution  of  the  Power. 
Nothing  can  be  more  general  than  the  Bequest  is  in  thui 
Case.  Althou  h  the  Testatrix  was  a  feme  coverte,  yet 
she  might  have  had  other  Property  settkd  to  her  aepar 
rate  use.  She  had  no  Real  Estate,  and  she  had  Per- 
sonal Property  which  was  not  subject  to  the  Power, 
namely,  the  112/.  i8s.  gd,  Jones  ▼.  Cicrrjr  (c); 
Webb  Y.  Homsor  (d);  Jones  ▼.  Tucker  (e);  Doe  t« 
Roake  (/).  Hie  Will  refers  to  all  the  Proper^  that 
the  Testatrix  might  be  possessed  of  at  her  Death,  and, 
therefore,  it  relates  to  all  the  Property  that  the  Testatrix 
might  afterwards  acquire  ;  Hoste  v.  Blackman  (g). 

The  Solicitor-General,  in  reply,  said  that  the  Will 
was  not  a  disposition  of  Savings,  but  of  Capital,  and 
he  referred  to  Forbes  v.  Ball  {h);  and  added  that  the 
case  of  Doe  y.  Roake  had  been  overruled,  both  in  the 
King's  Bench  and  House  of  Lords  (t). 

(a)  2  Ves.  juD.  589,  aod  6  Bro.  P.  C.  193. 

(b)  Sugd.  Pow.  5th  Edit.  Appendix  No.  11.  p.  762.  See 
abo  Walker  v.  Mackie,  4  Rins.  76,  and  Grant  v.  Lynam^  iUd. 
aga. 

(c)  1  Swanst  66.  (d)  1  Jac.  &  Walk.  359. 

(e)  2  Mer.  533.  (J")  a  Bing.  497- 

(g)  Madd.  &  Gdd.  190.  (i)  3  Mer.  437. 

(t)  5  B.  &  C.  720 ;  and  6  Bing.  475. 
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The  Vice-Chancellob  : — 

In  tluB  Case,  the  question  before  me  is^  whether,  by  the 
Will  of  Mrs.  Jersey  Lovetl,  her  interest  in  the  Property 
inrhich  she  had  a  Power  of  appointing  by  virtue  of  her 
Itfarriage  Settlement,  passed.    By  the  Settlement,  cer- 
'Cain  Leaseholds  for  terms  of  years  were  assigned,  to 
Trustees,  in  trust  for  her  separate  use,  and  then  in  trust 
for  her  Children ;  and,  in  default  of  Children,  she  had 
WL  general  Power  of  Appointment,  which  was  to  be  ex- 
ercised by  a  Will,  or  any  Codicil  thereto,  to  be  by  her 
s^ned  and  published  in  the  presence  of,  and  attested  by 
-two  or  more  credible  Witnesses.    The  Instrument  which 
she  made  was  in  these  words :  **  This  is  the  last  Will 
Slid  Testament  of  me  Mary  Lovell/*  (describing  herself 
as  the  Wife  of  Nicholas  Jersey  Lovelt).    "  The  whole  of 
my  Property,  8cc.  Sec.''  And  that  Will  was  signed  by 
lier  and  attested  by  three  Witnesses.   The  question  then 
is  whether,  upon  this  Instrument,  I  am  authorized  to 
lioM  that  the  Lady  has  executed  her  Power  of  appoint- 
ing, as  to  the  Leaseholds  for  years. 

It  was  argued  that  I  was  authorized  to  come  to  that 
decision,  by  the  authority  of  Standen  y.  Standerif  and 
Wallop  V.  Lord  Portsmouth.  There  the  power  extended 
to  appoint  money  which  should  arise  from  the  sale  of 
Real  Estate,  which  Real  Estate  had  never  been  sold,  but 
remained  to  be,  and  was  enjoyed  as  Real  Estate :  and 
it  was  decided  that  the  words  "  Real  Estate"  used  by 
the  Persons  having  the  Power,  should  be  held  to  refer  to 
that  which  was  de  facto  Real  Estate,  although,  in  the 
contemplation  of  a  Court  of  Equity,  it  was  .substantially 
Personal  Estate:  and  it  was  said  that  the  decisions  in 
those  two  Cases  bear  upon  the  present  Case ;  and  that 
the  Testatrix  having  used  the  expression  ^'  Real  and 
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Personal  Property/'  the  Court  is  at  liberty  to  hold 
that,  by  Real  Property,  she  meant,  not  that  which 
was,  in  fact,  real,  according  to  the  general  meaning 
of  the  term,  but  that  which  savoured  of  the  realty: 
in  other  words,  that  Real  Estate,  as  opposed  to  Personal 
Property,  might  be  held  to  mean  Chattels  Real. 


Now  it  always  has  appeared  to  me  that  the  two  Cases 
to  which  I  have  referred,  have  gone  to  the  very  limit  of 
the  Law,  by  giving  to  the  words  ''  Real  Estate"  that 
meaning  which,  under  the  circumstances  of  the  Property 
in  those  two  Cases,  the  terms  would  not  ordinarily  bear. 
But  I  am  asked  to  go  much  further  in  this  Case,  and  to 
decide  that  where  a  party  evidently  means  to  give  all 
her  Property,  and  has  described  it  as  both  Real  and 
Personal,  I  am,  under  the  term  '*  Real/'  as  opposed  to 
l!be  word  '*  Personal,''  not  to  hold  that  that  which  is 
real  shall  pass,  but  that  which  is  not  real  shall  pass.  It 
appears  to  me  that  that  would  be  doing  a  greater  vio- 
lence to  the  words,  than  was  done  even  in  the  two  Cases 
which  I  have  mentioned. 

The  question,  as  it  appears  to  me,  is  whether  I  can 
take  this  Testamentary  Instrument  to  be  any  thing 
else  than  a  general  Will,  by  the  Testatrix,  mean- 
ing to  dispose  of  all  her  Property  in  general  terms. 
Here  there  is  no  specific  enumeration  of  the  articles  of 
Property  intended  to  be  disposed  of,  but  she  affects  to 
give, "  The  whole  of  my  Property,  both  Real  and  Per- 
sonal, and  whatsoever  I  may  possess  at  the  time  of  my 
Decease/' 


Now  I  do  not  think  that  if  this  person  had  intended 
to  dispose  of  all  her  Property,  more  comprehensive  and 
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general  terms  could  have  been  selected  than  are  here 
used :  and  I  apprehend  it  to  be  perfectly  settled  that, 
wherever  a  Will  is  couched  in  such  terms  as  that^  upon  the 
face  of  it,  it  appears  to  express  an  intention  to  pass  the 
genaral  Property  which  may  belong  to  the  Party  making 
the  Will,  such  a  Will  shall  not  be  deemed  an  execution 
of  the  Power  with  regard  to  any  specific  Property.    In 
the  case  of  J(me$  v.  Curry,  the  Master  q/*  the  Rolls,  in 
giving  Judgment,  says :  *'  This  Will  contains  no  words 
which  will  be  without  operation  unless  referred  to  the 
Power:  on  the  contrary,  the  Testatrix  uses  terms  of 
generality:  'AH  my  Estate  and  Effects  of  whatever 
denomination/    That  Clause  would  embrace  all  her 
Real  and  Personal  Property,  but  would  it  go  beyond 
that?**    In  the  caseofWeiftv.  Honnor,  the  Party  having 
a  Power  to  appoint  a  certain  portion  of  another  person*s 
Estate,  which  was  directed  to  be  laid  out  in  the  Funds, 
made  his  Will,  and,  by  that  Will,  gave  in  these  words  : 
*'  And  as  to  all  and  singular  the  whole  of  my  Personal 
Estate,  consisting  of  Money  invested  in  any  of  the 
Public  Funds,    Household  Furniture,   Plate,  Money, 
Watches,  Trade,  and  all  and  the  whole  of  every  such 
Property,  as  I  may  be  in  possession  of,  or  in  anywise 
entitled  unto,  at  the  time  of  my  decease,  I  do  hereby 
give  and  dispose,  and  bequeath  unto  my  beloved  Wife 
Margaret  Clark.^    The  Master  of  the  Rolfs,  in  giving 
judgment  in  that  Case,  says :    "  In  this  Instrument, 
there  is  nothing  to  show  that  the  Testator  meant  to 
dispose  of  anything  but  his  own  Property.     Every  part 
of  it  is  satisfied  by  giving  all  that  he  was  possessed  of. 
He  speaks  of  his  Personal  Estate,  and  every  word  he 
has  used  ties  it  up  to  the  Property  that  then  belonged  to 
himself,  or  that  he   might,  before  his  death,  become 
entitled  to,"    And  the  Judgment  was,  that  that  Will 
Vol.  III. 
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1829.  was   not   an  execution  of  the  Power,    Now,  in  thaf 

'  Will,  there  certainly  were   no   terms  of   reference  to 

LovELL  Money  in  the  Funds.  In  the  Will  before  me  there  is 
nothing  which,  in  terms,  does  refer  to  Leasehold  Estate 
except  the  very  general  expression  "  Personal  Pro- 
perty/' 

The  Counsel  for  the  Plaintiff  did  not  attempt  to  argue 
that,  by  the  terms  "  Personal  Property"  the  Leasehold 
Estates  would  pass,  but  that  the  Leasehold  Interest 
could  pass  by  the  words  "  Real  Property/'  My  opinion 
however,  is  that  that  is  totally  untenable,  and  the  con- 
sequence is  that  I  must  declare  that  this  Will  is  not  air 
Execution  of  the  Power. 
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HODGSON  V.  MURRAY. 

1  HIS  Case,  as  it  came  before  the  Court  upon  a 
Motion  for  an  Injunction,  is  reported  ante,  2d  Vol. 


1829. 
Hodgson 

V. 
MUBKAT. 


An  appKcati(»i  was  afterwards  made,  to  Lord  LynJU 
hurst,  C,  to  discbarge  the  Viee'Chancellor's  order.  On 
the  31st  of  July  1829,  bis  Lordship  delivered  Judgment 
upon  the  application;  and,  after  stating  the  Circum- 
stances of  the  Case,  at  large,  observed  that,  if  the 
facts  alleged  were  true,  the  Equities  they  disclosed 
would  furnish  a  clear  Defence  in  a  Court  of  Law ;  in 
which  the  question  could  be  tried  in  a  much  more 
satisfactory  manner :  and,  upon  that  ground,  his  Lord- 
ship discharged  the  Vice'Chancellor^s  Order. 


END    OF    PART    II. 


London: 


Frintcd  by  James  &  Luke  G.  Hansard  &  Sons, 
near  Lincoln's  Inn  Ficld:». 
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BEFORE   THE 


VICE-CHAJMCELLOR. 


BRADSHAW  v.  BRADSHAW.  1829: 

lotb  Dec. 


A  Commission  having  issued,  in  this  Cause,  for  the        Witness. 

Examination  of  Witnesses,  one  Higgin,  who  had  in  his  — 

possession  certain   Indentures  of  Lease  and  Release,  ^:  ^^^^  ^[^^ 
*^  with  a  !Subpxna 

which  the  plaintiff  proposed  to  prove,  was  served  with  duces  tecum  to 
^mbpcofia  duces  tecum,  commanding  him  to  produce  those  produce  ^  De^tl 
Indentures  before  the  Commissioners.     Higgin  and  the  ^^^  which  wa« 
subscribing  Witness  attended  before  the  Commission-  to  be  proved  by 
ers;  the  former,  however,  although  he  had  been  paid  ^v^J"^""'])!!"^ 
his  Expenses,  reinsed  to  produce  the  Deeds,  but  did  he  refused ;  or- 

not  assign  any  sufficient  reason  for  such  refusal.  dered  that  be 

ahould  produce 

the  Deed  at  bis 

Upon  a  Motion,  for   tiie    Plaintiff,  made  by  Mr.  own  expense ; 

Pepys  and  Mr.  Walker,  and  which  was  opposed  by  Mr.  J^^  should' It 
Spence  and  Mr.  Sharpe,  on  the  behalf  of  Higgin,  the  tend  at  his  ex- 
Vtcer-Chancellor  said  that  the  sole  question  was  whether  V^^^»  ^^^  ^^** 
a  sufficient  reason  had  been  assigned  for  the  nonpro-  ^\  the  other 
duction  of  the   Deeds:   that  no  sufficient  reason  had  expenses  caused 
been  assigned,   and    that,  therefore,  he  should  order  ^^  ^^*  ^®^"*^^* 
that  Higgin  should  attend  and  produce  the  Deeds  at 
his  own  expense,  before  the  Commissioners  named  in 
Vol.  hi.  x 
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iSsg.         tbe  Commission  issued,  or  to  be  issned,  in  the  Cause, 

'        '      for  tbe  Examination   of  Witnesses :   that   the  sub- 

Bradsiiaw     scribing  Witness  also  should  attend,  at  Higgm**  ex- 

^  pense ;  and  that  Higgin  should  pay  the  Costs  of  the 

Order  for  extending  the  Commission  which  was  then 
in  force,  and  of  obtaining  a  renewed  Commission,  as 
might  be  necessary  ;  and  also  the  Costs  of  the  Ad- 
journed Meeting  of  the  Commissioners,  and  of  any 
other  Meeting  that  might  be  necessary  for  the  above 
purposes,  and  also  the  Costs  of  the  Motion  and  in- 
cident thereto.* 

The  Case  of  Brassington  y.  Brassington  (a),  was 
cited  for  the  Plaintiff,  and  Corsen  y.  Dubois  (i),  for 
Higgin. 


TUNSTALL  v.  TRAPPES. 
1899: 

nth,  mth,  aod  TUNSTALL  v.  TASBURGH. 

M?i Srtth  RAWSON  t,.  TASBURGH. 

1830.  ^ 

*- — '      JtRANCIS  TRAPPES  was  Tenant  for  Life  of  an 

Purchaser.  Estate,  situate  in  the  West  Riding  of  Yorkshire,  called 
ditof —Notice  ^^®  ^idd  Estate,  with  remainder  to  Francis  Michael 
Where  a  Jude-  1^^^PP^^>  ^^'^  eldest  Son  in  tail  male,  and  by  an  Inden- 
ment  is  enter^  tureof  Bargain  and  Sale,  dated  the  igth  of  May  1787, 
CWr^U^^^  ^^  registered  at  Wakefikld  on  the  2d  of  August 
of  which  tbe     '  following,  and  by  a  Recovery  suffered  in  Michaelmas 

Legal  Estate  is    Term  1 787,  the  Estate  was  conveyed  by  them  to  the  use 
outstanding  in  a 

Trustee  or  Mortgagee,  a  Purchaser  who  has  notice  of  the  Judgment  will  be 
bound  by  it,  although  the  Creditor  may  not  have  taken  out  Execution  on 
his  Jddgment. 

*  A  Motion  to  Discharge  this  Order  was  refused  by  Lord 
Brougham,  C.     See  1  Russ.  and  Mylne,  358. 

(a)  1  Sim.  &  Stu.  455.  \h)  FloU's  N.  P.  C  939. 
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oiJohn  Hardcastk,  for  the  term  of  500  years,  for  raising 

500/.  for  F.  M.  Trappes,  and,  subject  thereto,  to  the 

Me  of  F.  Trappes,  for  life,  with  remainder  to  Trustees      Tunstall 

to  preserve,  8cc.y  with  remainder  to  P.  M.  Trappes,  for       Trappes 

life,  with  remainder  to  Trustees  to  preserve,  &c.,  with  

remainder  to  the  first  and  other  Sons  of  F.  M.  Trappes,   Lomtrn's  Case. 

in  tail  male :  and  F.  Trappes  was  empowered,  without 

prejudice  to  the  Term  of  500  years,  to   charge,  the 

Estate,  with  5,000/.,  for   the  benefit  of  his  younger 

Children ;  and  F.  M.  Trappes  was  empowered  to  charge 

the  Estate  with  a  Jointure  of  150/.  per  annum  for  any 

Wife  he  might  marry,  and  with  3,000  /.  for  Portions  for 

his  younger  Children :  and  a  joint  Power  to  revoke  the 

uses  of  the  Deed,  and  to  appoint  new  Uses,  was  given 

to  F.  Trappes  and  F.  M.  Trappes. 

By  Indenture  of  the  28th  of  June  1787,  and  re- 
gistered at  Wakefield  on  the  1 3th  of  November  follow- 
ing, the  Term  of  500  years  was  assigned,  to  Elizabeth 
Drake,  for  securing  to  her  the  repayment  of  500/. 
advanced  to  F.  M.  Trappes, 

F.  M.  Trappes,  by  the  Settlement  on  his  marriage, 
dated  the  3d  of  December  1788,  and  registered  on 
the  15th  of  September  1789,  in  exercise  of  the  power 
given  to  him  by  the  Deed  of  May  1787,  demised  the 
Estate  to  two  Trustees,  for  1,500  years,  for  raising 
3,000 /•  for  his  younger  Children.  In  February  1791 
Francis  Trappes  charged  the  Estate  with  part  of  the 
5,000  /.,  for  one  of  his  younger  children. 

By  Indenture  of  Bargain  and  Sale,  dated  the  20th 
of  December  1794,  and  Registered  on  the  30th  of  the 
same  Month,  JF.  Trappes  and  F.  M.  Trappes  revoked 

X  2 
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18:29.  the  uses  of  the  Deed  of  May  1787,  except  as  to  the 

'        ^        '  Powers  of  jointuring  and  charging,  and,  subject  to  those 

1  UN  STALL  Powers,  appointed  the  Estate  to  John  Masterman,(oi 

Tr     pes  i#ooo  years,  for  securing  the   re-payment  of  3,000/. 

advanced  by  him  to  F.  M.  Trappes,  and,  subject  thereto, 

Lajcion'i  Coie.  to  the  uses  and  subject  to  the  powers  of  the  Deed  <rf 

May  1787. 

Francis  Trappes  died  on  the  14th  August  1803, 
having,  by  a  Deed,  of  the  7th  of  July  1 795,  and  by  his 
Will,  charged  the  Estate  with  the  remainder  of  the 
6,000  /.,  for  the  Portions  of  his  other  younger  Children. 

• 

Between  the  execution  of  the  Indenture  of  the  aoth 
of  December  1 794,  and  of  the  next  mentioned  Inden- 
tures, /'.  Jf.  Trappes  granted  several  Annuities  payable 
out  of  the  rents  of  the  Nidd  Estate,  and  raised  Sams 
of  Money  by  Mortgage  of  that  Estate ;  and^  for  secur- 
ing such  Annuities  and  Sums,  the  Estate  was  conveyed^ 
to  divers  Persons,  for  terms  of  years  determinable  with 
the  life  of  -F.  M.  Trappes,  and  otherwise. 

By  Indentures  of  Lease  and  Release  of  the  30th  and 
31st  of  May  1811,  and  registered  on  the  29th  of  July 
following,  and  by  a  Recovery  suffered  in  Trinity  Term  of 
the  same  year,  the  Estate  was  conveyed  by  F*  M* 
Irappes  and  Francis  Trappes  his  eldest  Son,  and  by  cejtain 
other  Parties,  to  the  use  of  James  Uddes  and  Caiherim 
Galbreath,  for  the  terra  of  1,000  years,  for  securing 
2,000/.  and  Interest*  which  had  been  advanced  to 
F.  M.  TrappeSy  and,  subject  thereto,  to  the  use  of  such 
persons  as  F.  M.  Trappes  should  by  Deed  or  Writing 
appoint, and,  in  default  thereof,  to  the  use  of  JP.  M.  TVoppcf 
for  life,  with  remainder  to  a  Trustee  during  the  life  of 
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F.  M.  IVqspes,  with  remamder  to  JF*.  M.  Trappes  in 
Fee. 

TUHITALL 

In  December  1811  the  2,000/.  and  Interest  were       ^ 

Trappes. 

paid  to  James  Fiddes  and  Catherine  Galbreath,  and  the  

Tenn  of  1,000  years  was  thereupon  assigned,  to  George   L^m^de  Ca$e»^ 
Almon  Hill,  in  Trust  to  attend  the  uses  of  the  Release 
of  the  31st of  May  i&ii. 

By  an  Indaiture  of  the  16th  of  July  1811,  F,  M. 
Trappe$,  in  exercise  of  the  power  reserved  to  him  by  the 
Helease  of  the  sist  of  May  1811,  appointed  the  Estate 
to  the  use  that  John  Davis  might  receive  thereout  an 
Annuity  of  180/.,  and^  subject  thereto,  to  the  use  of 
R.  WUhy  in  Fee ;  upon  Trust,  in  case  the  Annuity 
should  be  in  arrear  for  six  months,  to  sell  the  Premises, 
and»  out  of  the  proceeds,  to  purchase,  for  Davis,  a  Govern- 
ment Annuity  to  the  same  amount,  and  to  pay  over  the 
surplus,  after  discharging  the  existing  Incumbrances  on 
the  Lands  sold,  to  F.  M.  Trappes  \  provided  that,  if 
F.  M.  Trappes,  his  Heirs,  Executors  or  Administrators, 
dKHild  be  desflrouB  of  re-purchamig  the  Annuity, 
and  ihonid  pay  a  eertain  Sum  of  Money,  to  Davit,  hie 
Ezecift<m,  Administrators  or  Assigns,  then  the  Annuity 
dienM  cease,  and  Davit  should,  at  the  costs  and  charges 
of  Trttppes,  bis  Heirs  or  Assigns,  do  all  lawful  acts  for 
extinguishing  the  Annuity,  and  re-conveying  the  Pre- 
ntises  to  Trappes,  his  Heirs  lor  Assigns. 

By  Indentures  of  Lease  and  Release  of  the  4th  and 
gth  of  February  1814,  F.  M.  Trappes  mortgaged  the 
Estate  to  Johm  Boulcott,  in  Fee  to  secure  6,207  /.  a  <•  1  o  J. 
and  Interest ;  and  it  was  declared  that  G.  A.  Hill  should 
stand  possessed  of  the  Term  of  1 ,000  years,  vested  in 
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him  by  the  Indenture  of  the  13th  of  December  1811, 
in  Trust  for  better  securing  the  payment  of  the  last- 
mentioned  Sum  and  Interest,  and,  subject  thereto,  to 
attend  the  Inheritance. 


Lawian's  Case.        In  the  beginning  of  1814,  Richard  Cranmer  agreed  td 

lend  to  F.  M.  Trappes  1 8,000  /.  Reduced  Annuities,  in 
order  to  enable  Trappes  to  clear  the  Estate  from  the 
Incumbrances  thereon,  (so  far  as  it  was  practicable,) 
except  the  portions  secured  to  the  Children  of  Francu 
Trappes  the  Grandfather,  and  of  F.  M.  Trappes  \  and,  ac- 
cordingly, divers  parts  of  the  Bank  Annuities  were  sold, 
and  the  produce  applied  by  Cranmer,  with  the  concur- 
rence and  at  the  request  of  F.  M,  Trappes,  in  the 
discharge  of  several  of  the  Incumbrances  as  after  men- 
tioned. 


By  Indentures  of  Lease  and  Release  of  the  30th 
June  and  1st  of  July  1814,  and  registered  on  the  16th 
of  September  following,  the  Annuity  of  180/.  granted 
to  John  Davis,  was,  in  consideration  of  the  payment,  by 
Cranmer,  of  the  Amount  of  the  Arrears  and  Considera- 
tion Money  for  the  same,  merged  and  extinguished,  and 
the  Premises  charged  therewith  were  conveyed,  by 
Withy,  unto  and  to  the  use  of  Cranmer,  his  Heirs  and 
Assigns, ''  upon  Trust  for  securing  to  him,  his  Executora 
and  Administrators,  certain  Bank  Reduced  Three  per 
Cent.  Annuities,  and  the  Interest  thereof, according  to  the 
Proviso  to  be  contained  in  a  certain  Indenture  of  Mcnrt* 
gage,  intended  to  be  forthwith  executed  by  the  said 
JP.  M.  Trappes,  unto  the  said  R.  Cranmer,  for  securing 
the  Bank  Annuities  lent  and  proposed  and  u 
to  be  lent  by  the  latter  to  the  former." 
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By  ED  Indenture  of  the  8th  of  July  1814,  the  Tenn  of         1 829. 

fioo  years,  created  by  the  Indenture  of  19th  of  May  ' ^       ^ 

1787,  was,  in  consideration  of  the  500  /.  thereby  secured  Tunstall 

being  then  paid  by  Cranmer,  assigned  to  George  Pocock,  ^    ^* 
in  Trust  for  better  securing  to  Cranmer  the  re-transfer 


Trappbs. 
of  the  Bank  Annuities.  Lawion'i  Ckue» 


By  an  Indenture  of  the  20th  of  July  1814  and  re- 
gistered on  24th  October  following,  one  third  part  of 
an  Annuity  of  230  /.,  which  F.  M.  Trappes  had  granted 
^to  Jame$  Slade,  and  of  a  Term  of  99  years,  created  by 
Si  deed  of  the  15th  May  1809,  ^^^  securing  the  same, 
^were,  in  consideration  of  1,000/.  paid  by  Cranmer,  in 
part  discharge  of  the  Arrears  and  Consideration  Money 
of  that  Annuity,  assigned  to  G.  Pocock,  in  Trust  for 
Cranmer,  for  further  securing  the  Bank  Annuities ;  and, 
l)y  another  Indenture  dated  the  22d  of  August  1814, 
and  registered  on  the  same  day  as  the  last-mentioned 
Deed,  in  consideration  of  the  further  Sum  of  1,000/., 
paid  by  Cranmer,  on  further  account  of  the  Considera- 
tion Money  and  Arrears  of  the  last-mentioned  Annuityi 
and  also  in  consideration  of  the  Mortgage,  which  was 
afterwards  granted  for  the  remainder  of  the  Considera- 
tion Money,  and  the  Arrears  of  the  Annuity,  the  other 
two-thirds  of  the  Annuity,  and  of  the  Term  of  99  years 
were  assigned  to  Pocock,  in  Trust,  for  Cranmer,  as 
aforesaid ;  and  by  an  Indenture  of  the  4th  of  August 
1814,  and  registered  on  the  22d  of  September  following, 
the  Term  of  1,000  years  created  by  the  Indenture  of 
20th  of  December  1794,  was  in  consideration  of  the 
3,000  /.  thereby  secured  being  then  paid,  by  Cranmer, 
to  Moiierman,  assigned  to  the  Defendant  John  Innei 
Pocock,  in  Trust  for  Cranmer,  as  aforesaid. 
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By  jthese  means  Cranmer  became  (as  it  was  stated 
in  the  Master's  Report  hereafter  mentioned),  aeised  of 
T0MSTAI.L      |.j,g  jggj^i  pgg  ^f  ^i^^  Estate,  as  a  security  for  the  Bank 

'  Annuities,  to  the  extent  of  the  Sum  paid  in  dischaige 

of  the  Annuity  of  180  /.  subject  to  the  prior  Incum- 

Lmwion's  Case,   brances  on  the  Estate,  and  entitled  to  the  benefit  of  the 

Terms  of  500  years,  i^ooo  years,  and  gg  years  so 
assigned  in  Trust  for  him,  to  the  extent  of  the  sevaral 
Sums  paid  him  as  the  considerations  for  such  Assign- 
ments. In  order  to  enable  jP.  M.  Trappes  to  secure  the 
18,000/.  Bank  Annuities,  to  Cranmer,  Bimlcoit  con- 
sented to  convey  the  Premises  comprised  in  his  Mort- 
gage of  February  1814,  to  F.  M.  2 Voppes,  discharged 
of  such  Mortgage,  and  to  accept  of  a  Mortgage,  of  m 
certain  portion  of  the  Estate,  as  a  security  for  the  Pris- 
cipal  and  Interest  due  to  him :  and,  accordingly,  those 
Premises  were,  by  Indentures  of  Lease  and  Release, 
dated  the  25th  and  26th  of  August  1814,  and  registered 
on  the  I  ith  of  August  1817,  conveyed  to  the  Defendant 
JVm.  Wit  ham,  in  Fee,  in  Trust  for  F.  M.  Trappes,  free 
from  the  Mortgage  for  securing  the  6,207/.  es.  lodL: 
and  the  Term  of  1,000  years,  vested  in  G.  Jt.  Hill,  was 
assigned,  by  him,  to  the  Defendant  G.  Poeoek,  upon 
Trust,  as  to  the  Hereditaments  to  be  comprised  in  the  pm* 
posed  Mortgage,  for  better  securing  the  6,207/.  ft<.  lod. 
to  Boulcott,  and,  as  to  the  remaining  HeredilameBtSy 
for  better  securing  the  Bank  Annuities  to  Crammer. 

By  an  Indenture  of  the  96th  of  August  1814,  after 
reciting  the  last  stated  Indenture,  F.  M.  Trappes  maA 
W.  Wiiham  appointed  and  demised,  a  certain  portion  of 
the  Nidd  Estate,  to  Boulcdtt,  for  600  years,  subject  to 
redemption  on  payment  of  the  Mortgage  Money  end 
Interest. 


TUNSTAIiL 
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By  Ifidentttrei  of  Lean  and  Release,  dated  the  o6th 
and  ft7Ui  of  August  1814,  and  registered  on  the  2ad  of 
Saptember  fidhmng,  the  Rdease  being  made  between 
F.  M.  Trappm,  of  the  first  part,  Ctwnner  of  the  second       Trappes. 

paity  and  Withmn  of  the  third  part,  after  reciting  the  

Indenitires  of  iMse  and  Release  of  the  30th  and  31st    •*^*'*»^''  ^sir. 
cif  May  1811,  and  the  Recovery  suffered  in  pursuance 
thevaof*  the  Appointanent  of  the  16th  of  July  1811, 
that  F.  M.  Truppe9  had  agreed,  with  Cranmer^  for  the 
Loan  of  18,000/.  Reduced  Annuities,  to  enable  him  to 
pay  off  the  Mortgages  and  Annuities    on    the    Nidd 
Estate,  so '  far  as  the  Fund  to  be  lent  would  extend  to 
pay,  and  abo  teciting  the  Lease  and  Release  of  the 
30th  June  and  1st  of  July  1814,  ''and  that  Cranmer  had 
sold  Ae  i8>ooaJ«  Bank  Annuities,  and  had  applied  the 
prodooe  thereof  amounting  to  theSumof  iQ,3«6'ri55. 8^ 
in  diseharge  of  some  of  the  Incumbrances  upon  the 
said  Hereditwnents  and  Premises,  and  otherwise  on 
account  of  the  said  Defendant  F.  M.  Trappes,  in  man- 
ner therein  particularly  mentioned*  :''  Trappes  granted, 
irieased  wid  eonflmied,  the  Mansion  House  and  certain 
parts  of  4he  Nidd  Estate,  to  Cranmer  in  Fee,  subject  to 
redKMptign  on  re^Uansfer  of  the  Bank  Annuities,  and 
payaieflt«f  the  Dividends  whidh  would  have  accrued  if 
th^Stookliadiremainedin'Cniniiier^sname.    In  October 
Noveodber  and  December  1814,  two  of  the  Ann«it»ei| 
and  a  Moftgi^y  which  were  existing  -charges  on  the 
Nidd  Estate,  at  the  date  of  the  last-mentioned  Inden-- 
tares,  were  redeemed  out  of  the  produce  of  the  18,000 1. 
BaidL  Annuities,  «nd  the  terms  by  which  those  An- 

*  The  above  recital  was  copied,  verbatim,  from  the  Master's 
Report ;  ft  did  not  state,  particularly,  how  the  Residue  of  the 
produce  of  tbe  Stock  was  disposed  of. 
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nuities  and  the  Mortgage  Money  were  secured,  weie 

merged;   and    the    Deeds   by  which  those  Chaiiges 

TuNSTALL      ^ei^  created  and  the  Assignments  thereof,  and  also 

^    ^*  the  other  Securities   hereinbefore    mentioned  to  have 

.....  been  assigned  to  or  m  Trust  for  Lranmer,  were  de- 

IjfW9om*$  Ca$e.  livered  to  him  or  his  Solicitors,  and  continued  in  their 

possession  imtil  the  same  were,  together  with  the 
other  Title-deeds  relating  to  the  Estate,  in  their  posses- 
sion^ deposited  in  the  Master^B  Office,  under  an  Order 
of  the  Court. 

The  Nidd  Estate,  and  also  another  Estate  called  Sm»* 
acres,  (which  F.  M.  Trappes  had  purchaised  in  the  year 
1812)  were,  by  Indentures  of  Lease  and  Release  of  the 
igth  and  *20th  of  June  1816,  conveyed,  by  jP.  M. 
Trappes,  to  Michael  Ann  Tasburgh,  Simon  Thomas 
Scroape,  and  Charles  Venner,  in  Trust,  to  sell,  and  to 
stand  possessed  of  the  produce,  in  Trust,  to  pay  off  the 
Incumbrances  on  the  Estates. 

The  Trustees  having  delayed  to  proceed  to  a  Sale, 
the  Bill,  in  the  original  Cause,  was  filed,  by  son^ 
of  the  Children  of  Francis  Trappes,  the  Grandfieither, 
for  the  purpose  of  having  their  Portions  raised  out  of 
the  Estate  charged  therewith.  The  Trustees  afterwards 
entered  into  an  Agreement  with  Rawson  for  the  Sale 
of  the  Nidd  and  Susacres  Estates ;  and,  thereupon  the 
Plaintiffs  filed  a  Supplemental  Bill,  against  Rawson 
and  the  Trustees,  praying  that  the  Sale  might  be 
carried  into  execution  under  the  Decree  of  the  Court. 

Both  these  Causes  were  set  down  to  be  heard  ;  bat 
a  Decree  was  made  in  the  first  Cause  only,  by  which 
it  was  referred  to  the  Master  to  take  an  account  of 
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what  was  dae,  to  the  Plaintiffs  and  the  other  younger 
Children  of  Francis  Trappes,  the  Grandfather,  for  Prin- 
cipal and  Interest,  in  respect  of  the  5,000  /.  charged       Tunstall 
on  the  Premises  comprised  in  the  Deed  of  the  19th  of      x»App£s 

May  1787.    And  the  Master  was  directed  to  take  an  

account    of  the    Liens,  Charges,  and   Incumbrances    LaiMtm's  Case. 
affecting  the  Estates,  and  to  ascertain  their  Priorities, 
and  what  was  due  upon  the  same.    At  the  same  time, 
tiie   Suit,  instituted  against   Rawson,  was  ordered  to 
stand  over,  to  enable  the  Trustees  to  proceed  with  the 
Agreement   for    the    Sale.      Disputes  having  arisen, 
l)etween  the  Trustees  and  Rawson,  in  consequence  of 
the  various  Incumbrances  on  the  Nidd  Estate,  which 
it  vras  difficult  to  adjust,  the  Bill  in  the  third  Suit  was 
filed,  by  Rawson,  for  the  purpose  of  having  his  Con- 
tract rescinded.    By  an  Order  in  that  Suit  the  Title 
Tvas  referred  to  the  Master.    After  various  proceedings 
liad  been  had  upon  this  Reference,  the  Incumbrancers 
agreed  to  join,  without  prejudice  to  their  Claims,  in 
such  a  Conveyance  as  the  Master  should  approve,  upon 
the  Purchase-money  being  paid  into  Court ;  which  was,  * 
at   length,  carried   into    effect;    and   the  Purchase- 
money  was,  by  an  Order  made  in  the  three  Causes, 
paid  into  Court  in  Trust  in  those  Causes. 

Cranmer  submitted,  to  the  Master,  that,  by  means 
of  the  several  Assignments  to  him  and  his  Trustees, 
and  the  Mortgage  to  him,  and  the  possession  of  the 
Title-deeds  of  the  Nidd  Estate,  he  became  and  was 
the  first  Incumbrancer  on  that  Estate,  after  satisfying 
the  Portions. 

Sir  Henry  Lawson,  Bart,  being  a  Creditor  of  F.  M. 
Trappes,  under  a  Judgment  obtained  in  or  as  of  Trinity  • 
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Term  18 is,  and  Registered  at  Wakefield  Cfa  the  1401 
of  November  in  the  same  year,  went  in  before  the 

TuHSTALL      Master  and  proved  that   there  was  doe  ta  him,  fi>r 

Tratpss.      ^°^P^  ^^  Interest,  3,944  /.  1 9  g. 


LtnaaiCi  Catt.  Attempts  having  been  made,  by  Cramner,  to  post- 
pone Sir  Henry  Lawson*B  Security  to  his  own^  on 
account  of  his  having  got  in  the  Legal  Estate  and  oat- 
standii^ Terms,  as  before  mentioned ;  Sir  Henry  Lawscm, 
with  a  view  to  fix  him  with  notice  of  the  Judgnw&t, 
obtained  an  Order  for  liberty  to  examine  Witnesses  in 
support  of  his  Case;  and,  afterwards,  he  obtained 
another  Order  for  liberty  to  examine  George  Pocodt 
and  John  Lmes  Pocock  (who  were  the  Solicitors  both  of 
Cranmer  and  F.  M,  Trappes,  and  also  Trustees  of  the 
Terms  the  benefit  of  which  was  claimed  by  Cranmer^ 
as  to  their  having  had  notice  of  his  Judgment* 

It  appeared,  upon  the  Examination  taken  under  th» 
Order,  that  George  Pocock  was  apprised,  of  the  existence 
of  the  Judgment,  between  the  1st  and  nth  of  Jolj^ 
1814,  when  search  was  made,  under  his  direction,  for 
Judgments  against  F.  Jtf.  Trappes.  The  Master,  bgr 
his  Report,  stated  that  various  Claims  had  been  brou^t 
in  before  him  on  behalf  of  divers  Persons  claiming  to 
be  Incumbrancers  upon  the  Estates ;  but  that,  by  reason 
of  their  adverse  and  conflicting  Claims,  he  had  found 
it  difficult  to  arrive  at  a  satisfactory  result  as  tfo  the 
priorities  of  the  Incumbrances :  that  be  had,  therelbiet 
Aougfat  fit  to  submit  to  die  Court  the  natures  of  the 
several  Charges  and  Incumbrances,  and  to  state  the 
nature  of  the  Claims  for  priority  and  indemnity,  which 
had  been  insisted  upon  before  him,  together  with  the 
opinion  which  he  had  been  able  to  form,  and  the 
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clusioh  which  he  had  anriyed  at  in  respect  of  the  same.  iSsg. 

The  Masier  then,  after  stating  the  suhBtanoe  of  the     '        "" 

Deeds  of  the  soth  and  31st  of  May  1811,  of  the  16th      Tunstah; 

of  July  of  the  same  year,  of  the  30th  of  June  and  ist       j     * 

of  July    1814,  the  Assignment*  of  the   1,000  years  ...^ 

Term,  by  Hill  to  George  Pocock,  and  the  Assignment  Lomon's  Ctue. 

of  the  500  years  Term  to  the  same  person,  in  Trust 

for   Cranmer,  stated   that,  upon  consideration  of  Sir 

Henry  Lawion's  Claim,  and  of  the  Evidence  given  in 

support  of  it,  and  what  had  been  alleged  before  him 

on  behalf  of  Sir  Henry  Lawson,  the  Defendants  the 

Trustees  of  the  Estates,  and  the  Defendant,  Cranmer, 

he  was  of  opinion  that  Sir  Henry  Lawson.  was  entitled 

to  be  considered  as  an  Incumbrancer,  in  respect  of  the 

Judgment,  upon  the  whole  of  the  produce  of  the  Nidd 

Estate,  after  satisfaction  of  the  Portions  appointed^  as 

well  to  the  Children  of  Francis  Trappes^  the  Grandr 

father,  as  to  the  Children  of  the   Defendant  JFl  M. 

Jhippes,  as  hereinbefore  set  forth  ;  and  also  of  the  Sums 

of  500  /.,  and  3,000  /.  and  the  Interest  thereof  secured 

by  the  two  Terms  of  500  years  and  1,000  years,  created 

by  the  Indentures  of  the  19th  of  May  1787,  and  the 

20th  of  December  1794,  and  such  of  the  Incumbrances 

CO  the  Estate  for  Life  of  F.  M.  Trappes  of  and  in  the 

same  Estate,  effected  previously  to  the  Qiat:  of  May 

181 1,  and  on  the  Fee  Simple  of  the  Estates,  by  terms  of 

years  or  otherwise,  from  that  time  to  the  14th  November 

1819,  when  the    Judgment  was  registered,  aa  were 

existing  and  unsatisfied  on  the  14th  of  November  1819* 

And  the  Master  was,  also,  of  opinion  that  ^.Htmy 

Lawton  was  the  first  Incumbrancer  upon  the  prodooe 

of  the  Susacres  Estate. 

The  Causes  now  came  on  to  be  heard  for  Further 
Directions. 
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The  Solicitor-General  and  Mr.  Knight  for  the  De- 
fendant Cranmer  said  that,  at  the  time  when  the  Judg- 
T011  STALL  mgjj|.  ^^  entered  up,  the  legal  Estate  was  in  a  Trostee: 
irp      *  that  the  only  remedy  which  a  Judgment  Creditor  had, 

«  in  such  a  Case,  was  under  the  Statute  of  Frauds :  that, 

LatDson'i  Casf.   to  give  him  that  remedy,  he  must  sue  out  execution 

against  the  Trustee :  and  that,  as  Sir  Henry  Lavnom 
had  not  issued  an  elegit  he  had  no  right  to  be  paid  oat 
of  the  produce  of  the  Estates.  Hunt  v.  Cotes  {a), 
Harris  v.  Booker  (6). 

Mr.  Witham  for  Sir  Henry  Lawson : 

Before  the  Statute  of  Frauds,  a  Judgment  Creditor 
could  not  have  execution  against  any  Lands  of  his 
Debtor,  except  those  of  which  the  Debtor  was  actually 
seised,  and  not  against  those  of  which  he  was  merely 
cestui  que  Trust :  but  he  might  have  filed  a  Bill  in  Equity 
to  remove  any  impediment  to  his  having  execution,  or  to 
redeem  a  prior  Incumbrancer.     But,  if  the  Judgment 
Creditor  did  not  issue  his  elegit,  or  file  his  Bill,  before 
the  Estate  was  conveyed  away,  his  remedy  was  gone, 
unless  the  Grantee  had  notice  of  the  Judgment.    The 
Statute  of  Frauds  enabled  the  Sheriff  to  give  execution 
of  Trust  Estates,  in  the  same  manner  as  he  could  pre- 
viously have  done  of  legal  Estates  (c).  But  it  was  decided 
in  Lyster  v.  DoUand  (d)  that  an  Equity  of  Redemption  is 
not  within  the  Statute.    Where  then  would  be  the  use 
of  issuing  an  elegit,  as  an  Equity  of  Redemption  is  not 
extendable  ?    Besides,  the  circumstance  of  the  Pococks, 
who  were   Cranmer^s  Trustees,  having  notice  of   the 
Judgment,  removes,  at  once,  every  objection  to  Sir 

(a)  Com.  Rep.  236. 

(i)  4  Bing.  96 ;  and  see  Sugd.  Vendors,  8th  ed.  478,  et  seq. 

(c)  sgCar.  3,  c.  3,  s.  10. 

(d)  3  Bro.  C.  C.  478,  S.  C;  1  Ve».jun.  431. 
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H.  Lawson'sk  claim.  Bacon  ▼.  Ashby  (e),  Davis  ▼. 
The  Earl  of  Strathmore  (/),  Toulmin  v.  Steere  (g\ 
Forth  V.  The  Duke  of  Norfolk  (A).  Tumta  ll 

V. 

The  Vice-chancellor  said,  that  Cranmer  was  entitled  Trappes. 
to  priority  over  Lawson,  in  respect  of  the  Sums  paid  by  ..  "T"ri^^^ 
him  on  procuring  the  Assignments  of  the  Terms  of  500 
years,  1,000  years  and  gg  years,  created  by  the  Deeds  of 
the  igth  of  May  1787,  the  20th  of  December  I7g4, 
and  the  15th  of  May  iSog,  and  for  redeeming  the 
Annuity  granted,  to  Davis,  by  the  Deed  of  the  16th  of 
July  1811;  those  Incumbrances  having  been  created 
prior  to  the  time  when  the  Pococh  had  notice  of  the 
Judgment ;  but  that  Cranmer's  claim  in  respect  of  the 
residue  of  the  produce  of  the  Bank  Annuities,  must  be 
postponed  to  Lawson^s. 


The  next  question  was  whether  Sir  Henry  Lawson  JudgmcnUCre' 

was  entitled  to  Interest  on  his  Debt :  and  it  was  said,  ^i^or. — Interest. 

on  behalf  of  the  Opponents  to  his  Claim,  that  he,  being  A  Judgment- 

-    -  ^     i.  .         •  1   1       T  T  Creditor  18  en- 

a  Judgment  Creditor,  was  not  entitled  to  Interest.     It  iiil^  to  Interest 

appeared  however  that  the  Warrant  of  Attorney  autho-  on  his  Debt* 

rised  the  Judgment  to  be  entered  up  for  double  the  J^^'^f  Attornev 

amount  of  the  Sum  actually  due ;  and  contained  a  De-  authorizes  the 

feasance  on  payment  of  that  Sum,  with  Interest,  on  Judgment  to  be 

^  •     J  rr  J        1  1       xr.  entered  up  for 

a  certain  day.     Under  these  circumstances  the   Vtce^  doable  the 

CArnice/Zor  said  that  Sir  Henry  Lawson  was  entitled  to  amount  of  the 

Interest  on  the  Sum  actually  due  to  him ;  and,  accord-  ^^  ^^      ^ 

ingly,  the  Order  on  Further  Directions,  referred  it  to  the 

Master  to  compute  Interest  on  that  Sum,  but  directed 

that  the  Principal  and  Interest  should  not  exceed  the 

amount  of  the  penalty  of  the  Judgment. 


(e)  Finch,  366.  (/)  16  ¥68.419. 

(g)  3  Mer.  flio.  (A)  4  Madd.  503. 
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1899.  It  was  then  said  that  Sir  H.  Law$on*B  denumd  must 

'        ^        '  be  confined  to  a  Moiety  of  the  produce  of  the  Estate, 

TvMSTALL  because  a  Judgment  Creditor  was  entitled,  at  Law^  to 

Trappss.  ^^^  possession  of  a  Moiety  only  of  the  Lands  of  his 

Debtor  delivered    to  him.    But  the    Vke-ChanceOar, 

Laws(m  sOise.    ^p^j^  ^^  principle  that  a  Judgment  Creditor  was  enti- 

Jtidgmcni-  tkd  to  redeem  the  entirety  of  Lands  comprised  in 

Creditor.  ^  prior  Mortgage,  ruled  that  Sir  H,  Lawson^s  Claim 

18  sold  under  a  extended  to  the  whole  of  the  produce  of  the   Estate 

Decree  of  the  remaining  after  satisfaction  of  the  prior  Charges  (t). 
Court  for  pay- 
ment of  Debts,  a  Judgment-Creditor  will  be  entitled  to  be  paid  out  of 
the  whole  produce  of  the  Estate,  and  not  out  of  a  Moiety  only. 


Judgment*  — — — ^1— i^^— — ^-^ 

Power. 
Where  an  Estate       Mr.  Knight,  for  the  Defendant  Cranmer,  then  said 

ifsSuiSo^tor  ^^^'  ^^^  ^^^  ^-  ^^*^*s  Judgment  was  entered  up. 
Dower,  and  then  F*  ^'  Trappes  had  exercised  the  Power  reserved  to  him 
a  Judgment  is  by  the  Recovery  Deed  of  the  31  st  of  May  1811,  whereby 
affainst  S^  *^®  ^^  which  was  vested  in  him  was  displaced,  and 

Owner  of  Uie       die  Judgment  defeated  (k) :  that  the  question  whether 

Estate,  and  be-  ^^  execution  of  a  Power  defeated  the  Lien  of  a  Jude- 
lore  fixecutioD-  ^ 

is  taken  oot  the   ment  Creditor,  was  then  pending  before  the  Court  or 

Owaor  of  the       King's  Bench,  in  a  Case  of  Doe  v.  Jones. 

Estate  appomtfr 

ittoaPurebaser, 

the  Jodgmeot-         The  Vice-Chancellor  referred  to  the  Cases  of  Maun- 

^^s  Ben  is  ^^//  ^^  Maundrell  (/),  and  Ray  v.  Pung  (m),  and  ex- 

(t)  See  Siikman  v.  AMomy  %  Atk.  477  dr  608. 

(jc\  This  argument  seems  to  be  founded  npoo  the  «MMmptii?n 
that  the  Mortgage  to  Cranmer  (like  that  to  BodcoU),  yoat^ 
ported  to  be  an  appointment.  But  that  does  not  appear  to  have 
been  the  fact. 

(/)  loVes.  246. 

(m)  5  Madd.  310;  and  5  B.&  A. 561. 
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pressed  it  to  be  his  opinion  that,  under  the  circumstances 
stated  by  Mr.  Knight,  Sir  H.  Lawson's  Judgment  was 
defeated :  but  his  Honor  said  that  it  would  be.  im- 
proper for  him  to  decide  the  point,  as  the  Judges  of  the 
K.  B.  had  not  yet  decided  upon  the  Case  that  had 
been  mentioned  to  be  then  before  them. 


1829. 


The  Cause  subsequently  came  before  the  Court,  to  be 
spoken  to  upon  the  Minutes  of  the  Decree  on  Further 
Directions;  and  it  was  then  stated  that  the  Judges  of 
K.  B.  had  decided,  in  the  Case  of  Doe  v.  Jones  (n), 
that  the  Lien  of  a  Judgment  Creditor  was  defeated  by 
the  execution  of  a  Power  of  Appointment,  Upon 
"which  Mr.  Witham,  for  Sir  H.  Lawson,  stated  that, 
"by  the  Proviso  in  the  Deed  of  the  16th  of  July 
181 1,  the  Estate  was,  on  the  Annuity  granted  to  Davis 
being  redeemed,  to  be  re-conveyed  to  F.  M.  Trappes,  his 
Heirs  and  Assigns ;  and  that  Trappes  having  exercised 
liis  Power,  became  seised  of  the  Equity  of  Redemption 
in  Fee,  upon  which  the  Judgment  attached :  and  the 
Vice-chancellor  decided  that  Sir  H.  Lawson^s  Claim  was 
entitled  to  the  Priority  assigned  to  it,  as  before-men- 
tioned. 


TlINSTALL 

r. 

TllAPPES. 


LawiOHS  Case. 


Goslings  Cast. 


Judgment" 

A  Qu  ESTiON,  similar  to  the  one  in  the  preceding  Case,   ^^H'T  ^^'^^' 

as  to  the  effect  of  notice  of  an  un-registered  Judgment,  Notice  to  a  So-    / 

arose  upon  a  Claim  made  by  Messrs.  Goslings  Sf  Sharpe,  hcitor  is  actual 

,     ,\_    ^  „      .         .         \  notice  to  the 

under  the  foUowmg  circumstances  :  Client. 

Notwithstanding  the  West  Riding  Register  Act  directs  that  no  Judg- 
ments shall  afibct  Lands,  but  only  from  the  time  when  the  Judgment 
shall  be  registered,  a  Purchaser,  with  notice  of  an  unregistered  Judg- 
ment, will  be  bound  by  it. 

Where  a  Warrant  of  Attorney  authorizes  a  Judgment  to  be  entered 
up  for  double  the  sum  actually  due,  and  the  Judgment  is  entered  up 
accordingly,  Interest  will  be  allowed  on  the  Debt. 

Xn)  10  Barn,  and  Cress.  459. 
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1839.  ^7  Indentures  of  I«ease  and  Release,  of  the  igth  and 

20th  of  June  i8i6»the  Release  being  made  between 
TuHSTALL      jp   j^f  Trappes  of  the  first  part,  Cranmer  of  the  second 
Trappes.      P*^»  ^^^  Captain  Nicholas  Pocock,  since  deceased,  of 

the  third  part,  a  certain  portion  of  the  Premises  com- 

GoiHng'i  Case,  prised  in  the  Deed  of  the  1st  of  July  1814,  bat  whidi 

was  not  comprised  in  the  Deed  of  the  27th  of  August 
of  the  same  year,  was  appointed  by  Tnqtpesg  in  exer- 
cise of  his  Power,  under  the  Deed  of  the  31st  of  May 
1811,  and  was  also  conveyed  by  him  and  Cranmer,  to 
Nicholas  Pocock,  in  Fee,  in  Trust  to  sell,  and,  out  of 
the  proceeds,  to  re-purchase  2,000/.  Stock,  lent  by 
N.  Pocock  to  Trappes ;  and  Trappes  charged  the  Equity 
of  Redemption  of  the  Premises  comprised  in  the  Deed 
of  the  27th  August  1814,  with  the  re-transfer  of  the 
Stock,  and  covenanted  that,  in  case  the  proceeds  of  the 
Sale  of  the  Premises  comprised  in  the  present  Deed, 
should  be  insufficient  to  re-purchase  the  Stock,  that 
N.  Pocock  should  be  empowered  to  direct  any  other  part 
of  the  Nidd  Estate  to  be  sold :  and  Trappes  declared 
that  Geo.  -  Pocock  and  John  Innes  Pocock^  and  all  other 
the  Trustees  of  the  Terms  of  500  years  and  1,000  yeaiSi 
and  of  any  other  Terms  in  the  Premises  comprised  in 
this  Deed,  should  stand  possessed  of  such  Terms  so  (ar 
as  they  regarded  those  Premises,  in  Trust  for  further 
securing  the  re-transfer  of  the  Stock. 

By  Indentures  of  Lease  and  Release,  of  even  date 
with  the  last-mentioned  Deeds,  and  made  between 
JP.  M.  Trappes  of  the  one  part,  and  Scroope,  Tasburgk  and 
Venner  (who  was  described  as  a  Trustee  appoinied  on 
behalf  of  Cranmer  and  N.  Pocock)  of  the  other  part,  after 
reciting  that  JP.  M.  Trappes  was  desirous  of  vesting  his 
Estates  in  Trustees  for  Sale,  in  order  to  pay  off  the 
Mortgages  to  Cranmer  and  Nicholas  Pocock,  and  the 
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€fher Mortgages  and  Judgments  on  his  Estates,  the  whole 
of  the  Nidd  and  Susacres  Estates  were  appointed  by 
Trappes,  in  exercise  of  his  Power,  under  the  Deed  of 
the  3i8t  of  May  i8x  i,  and  were  also  conveyed,  by  him,       Tbappes 

to  Scroope,  Ta$burgh  and  Vomer,  in  Fee,  upon  Trust,  

in  the  first  place,  to  protect  Cranmer  and  Pocock,  and    Ooding'i  C«k. 
the  Hereditaments  comprised  in  their  respective  Securi- 
iien,  of  ihe  37th  of  August  1814,  and  of  the  20th  June 
then  instant,  from  the  Claims  of  the  several  Portioners, 
Annuity  and  Judgment  Creditors  of  F.  M.  Trappes; 
and  then  upon  Trust  to  sell,  and  out  of  the  Proceeds, 
to  pay  the  Principal  and  Interest  then  due  to  Cranmer 
and  N.  Pocock,  and,  in  the  next  place,  to  pay  off  the 
aeveral  other  Mortgages  mentioned  in  the  Schedule  to 
the  present  Deed,  and  such  other  Mortgages  as  might 
lie  then  charged  on  the  Trust  Premises,  and  then  to 
pay  off  the  Judgment  Debts  of  JP.  M.  Truppes.    A  Judg- 
ment obtained  by  Messrs.  Goslings  6;  Skarpe,  was  one 
of  those  mentioned  in  the  Schedule.    This  Judgment 
was  entered  up  on  the  12th  of  March  1816,  for  600 /«, 
to  secure  the  payment  of  300  L  on  a  certain  day,  and 
which  Sum  was  then  secured,  with  lawful  Interest,  to 
Goslings  if  Sharpe,  by  Trappes*s  Promissory  Note.   The 
Conveyance  to  Scroope,  Tasburgh  and  Venner  was  regis- 
tered   in  October  1820,  but   the  Judgment  was  not 
registered  until  January  1821. 

The  Master  having  reported  as  to  the  priority  which 
John  Lmes  Pocock  and  Geo.  Pocock  (who  were  the  De- 
visees and  Residuary  Legatees  of  Nicholas  Pocock)  were 
entitled  to  in  respect  of  the  latter's  Security,  stated 
that  it  had  been  submitted  to  him,  on  behalf  of  Messrs. 
GosUngs  8f  Sharpe,  that  they  were  entitled  to  be  consi- 
dered as  Incumbrancers,  in  respect  of  their  Judgment, 

Y  2 
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immediately  before,  or  to  stand  ia  the  place  of  the 

Defendants  John  Lines  Pocock  and  Geo.  Pocock,  as  the 

Devisees  of  Nicholas  Pocock ;  inasmuch  as,  previpusly 

,r>     *  to  the  date  and  execution  of  the  first-mentioned  Inden*- 

Trappxs. 


tures  of  the  igth  and  20th  of  June  1816,  N.  Pocock 
Gosling's  Case,  .and    the  last-named   Defendants,  had   notice    of  the 

Judgment;  and  that  the  same  was,  in  consequence, 
mentioned  or  referred  to,  in  the  Deed  of  Trust  for  Sale 
bearing  date  the  same  20th  of  June  1816,  as  an  exist- 
ing Judgment,  and  as  an  Incumbrance  affecting  the 
Estates.  The  Master  then  stated  it  to  be  his  opinioiiy 
that,  inasmuch  as  the  Judgment  was  mentioned  or  re- 
ferred to,  in  the  Conveyance  to  the  Trustees,  as  an 
Incumbrance  then  affecting  the  Nidd  Estate,  and  as 
John  Innes  Pocock  and  Geo.  Pocock  were,  at  the  date  of 
such  Conveyance,  the  Solicitors  for  F.  M.  Trappes,  and 
•also  for  Nicholas  Pocock,  the  latter  must  be  deemed  to 
have  had,  by  means  of  his  said  Solicitors,  notice  of  the 
Judgment :  and  that  Messrs.  Goslings  &-  Sharpe  were, 
therefore,  entitled  to  stand  in  the  Place  of  John  Innes 
Pocock  and  Geo.  Pocock,  as  such  Devisees  as  aforesaid, 
to  the  extent  of  the  Sum  due  upon  the  Judgment :  but 
the  Master  did  not  allow  Interest  upon  that  Sum« 

Mr.  Pepys  and  Mr.  Turner,  for  the  Defendants, 
John  Innes  Pocock,  and  George  Pocock : 

The  Notice  which  the  Master  refers  to,  in  his  Report, 
-waS|  at  the  utmost,  constructive  only.  But  construc- 
tive notice  is  not  sufficient  to  give  priority  to  an  un- 
registered Incumbrance  over  a  registered  one.  Nothing 
but  actual  notice  will  have  that  effect.  Wyait  r. 
Barwell  (6). 

(A)  igVes.  435. 
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But  Nicholas  Pocock  had  not  even  constructive  notice 
m  this  Case.     His  Security  takes    no  notice  of  the 
Judgment,  and  he  was  no  Party  to  the  Conveyance  to      Tun  stall 
the  Trustees  for  sale;  and,  therefore,  that  Conveyance       Trappes 
cannot  be  read  against  his  Devisees.    Notice  to  a  So*  — 

licitor  will  not  affect  the  Client,  unless  it  is  acquired  ^o'^V*  Case- 
in the  particular  transaction  in  which  he  is  acting  for 
Ins  Client     Nicholas  Pocock*8  Security  was  complete 
l>efore  the  Conveyance  was  executed,  from  which,  it  is 
said,  the   notice  was  obtained.    He  had  a  Power  of 
Sale  under  his  own  Deed ;  and,  therefore,  he  gained 
:xio  additional  Security  under  the  Conveyance  to  the 
Trustees.    It  is  evident  that  Messrs.  Pocock  were  acting 
ms   the  Solicitors  for  Trappes  and  the  other  Incum- 
brancers, in  preparing  that  Deed. 

Mr.  Kindersley,  for  Messrs.  Goslings  ^  Sharpe : 

The  Deed,  under  which  my  Clients  are  Scheduled 
Creditors,  bears  the  same  date  as  Nicholas  Pocock^s 
Security.  Vermer  is  named  in  it,  as  a  Trustee  for 
N.  Pocock,  and  it  was  attested  by  a  Clerk  of  Messrs. 
Pocock.  One  object  of  that  Conveyance  was  to  indem- 
nify Nicholas  Pocock  against  certain  Claims,  and  the 
other  object  was  to  sell  and  pay  off  all  the  Incumbrances. 
The  recital  in  the  Trust-deed  shows  that  it  was  intended 
to  make  a  provision  for  the  payment  of  the  Debts  due 
to  Cranmer  and  N.  Pocock,  and  then  of  the  other 
Mortgages  and  Judgments.  The  notice  renders  the 
want  of  registration  unimportant.  Le  Neve  v.  Le  Neve 
(c) ;  Davis  v.  Lord  Strathmore  (d) ;  Bushell  v.  Bushell 
(e);  Eyre  v.  Dolphin  (/).    The  notice  was  not  con- 

(c)  3  Atk.646.    (rf)  16  Ves.  419.     (e)  1  Scho.  &  Lefr.  103. 
(/)  3  Ball  h  Beat.  ago.     Set  also  Sugd.  Vend.  8lh  ed.  70& 

Y3 


CASES   IN   CHANCERY. 

structive,  for  notice  to  a  Solicitor  is  actual  notice  to 
the  Client 

TUNSTALL 

V.  The   Master  ought   to  have    allowed  Interest   on 

Trappks.  the  Debt.    The  Judgment  was  given  with  a  Penalty; 

GoiUn^i  Case  ^^^  ^®  Debt  originally  carried  Interest.     Gwyn  v. 

'  Godby(g). 

Mr.  Pepys,  in  reply : 

Though  the  Judgment  was  given  in  a  penal  Sum  the 
Defeasance  does  not  specify  anything  about  Interest. 

The  Vice-chancellor  : — Where  a  Security  is  giveo 
for  the  Payment  of  a  particular  Sum  on  a  certain  day, 
that  Sum  will  carry  Interest  from  the  day  on  which  it  is 
to  be  paid. 

Mr.  Pepys : — ^The  rights  of  Nicholas  Pocock  could  not 
be  affected  by  a  subsequent  Deed  to  which  he  was  not  a 
party.  The  Act  of  the  5th  and  6th  of  Anne,  c  18,  for 
registering  Incumbrances  on  Estates  in  the  West  Riding 
of  Yorkshire,  expressly  provides  that  Judgments  shall 
have  no  effect  at  all,  until  they  are  registered  (A). 
With  respect  to  Deeds,  it  is  different.  They,  though 
unregistered,  are  good  as  against  the  Party.  But  nn* 
registered  Judgments  do  not,  in  any  degree,  affect 
Estates.  If  this  Judgment  did  not  bind  TVoppes,  it 
could  not  affect  N.  Pocock,  who  was  a  Purchaser  from 
him,  even  if  he  had  actual  notice. 

(g)  4  Taunt  346. 

(h)  By  Section  4th  of  that  Act,  it  is  Euacted,  **  That  no 
Judgment  which  shall  be  obtained  after  the  34th  day  of  June 
1707,  shall  affect  or  bind  any  Manors,  Lands,  Tenements  or 
Hereditaments,  situate,  lying,  and  being  in  the  said  West 
Riding,  but  only  from  the  time  that  a  Memorial  of  such  Judg- 
ment  shall  be  entered  at  the  Register  Office. 
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The  ^icb-Chancellob  : —  iSag. 

»  V * 

In  this  Case,  'Nicholas  Pocock,  at  the  time  when  he 
look  the  Conveyance  to  himself,  in  Trust  to  sell,  as  ^^ 

a  Security  for  the  Stock  which  he  had  lent  to  Trappes,       Trappes. 
took  another  Security  for  the  Loan ;  and  that  Security  . — ;—  ^ 

mentions  the  Judgment  Debt.    I  had  a  general  notion  "^ 

that,  where  a  Party  had  notice  of  a  Judgment,  it  would 
bind  him,  notwithstanding  the  express  words  of  the 
Registry  Acts.  But  I  will  not  decide  the  point  until 
I  have  had  an  opportunity  to  consider  it. 

On  this  day,  his  Honor  said  that  notice  to  a  Solici-  15th  December, 
tor  was  actual  notice  to  the  Client :  that  it  must  be 
admitted  that  the  Security  to  Nicholas  Pocock,  and  the 
Trust-deed  for  Sale,  were  parts  of  one  and  the  same 
transaction;  and  therefore  that  the  Solicitors  of 
N.  Pocock  must  have  had  notice  of  the  Judgment, 
prior  to  the  execution  of  the  Security  to  their  Client. 
Bis  Honor  then  referred  to  the  Cases  of  Le  Neve  v. 
Le  Neve,  and  Davis  v.  Lord  Strathmore,  and  said  that 
the  language  of  the  Middlesex  Register  Act  (t),  as 
to  the  registration  of  Judgments,  was  quite  as  strong 
as  the  language  of  the  West  Riding  Register  Act  upon 
the  same  subject;  and  that  he  was,  therefore,  bound, 
by  the  decisions  in  those  Cases,  to  say  that  as 
N.  Pocock  had  notice  of  the  Judgment,  through  his 
Solicitors,  he  was  as  much  bound  by  it,  as  if  it  had 
been  duly  registered:  that,  consequently,  his  opinion 
was  that,  the  Mastet^s  Report  was  right,  so  far  as  it 
foimd  that  Messrs.  Goslings  ^  Sharpe  were  entitled  to 
stand  in  the  place  of  Nicholas  Pocock,  to  the  extent 
of  what  was  due  upon  the  Judgment:  but  that, in- 

(t)  7  Ann.  c.  2Q. 
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18*29.  asmuch  as  the  Judgment  was  giren  for  a  petial  Sum, 

'        "^        '     to  secure  the  payment  of  a  smaller  Sum,  at  a  given 

luNSTALL      im^Q^  the  Master  ought  to  have  allowed  Interest,  00 

J      '  the  Sum  actually  due  from  the  time  when  the  Judgment 

was  entered  up,  but  so  that  the  Principal  and  Interest 

Gosling's  Case,  did  not,  together,  exceed  the  amount  of  the  Penalty* 

And  his  Honor  referred  it  to  the  Master  to  compute 
Interest  upon  the  300/.,  at  the  rate  of  5  per  Cent., 
from  the  time  when  the  Judgment  was  entered  up. 

Margaret  Tun'- 

stall's  Case.  " 


d^n7eifl£ct      IN  February  1791,  the  Plaintiff,  Margaret  TunsiaU. 
A  Claim  under    Widow,   one    of    the    younger    Children    of    '^ 


a  lost  Deed  aU     Trappes  the  Grandfather,    intermarried  with 

p^oducUoD  of  an   '^^^^^^^^f  ^^o  afterwards  died :  and,  in  contemplation 

unauthenticated   of  such  Marriage  a  Settlement   was    made    between 

Copy  of  it,  Francis    Trappes,  the   Grandfather,  and  Margaret  his 

coupled  with  its  _  _.  ° 

being  recited        Wife,  of    the     first    part,   Margaret    Tunstall  of   the 

and  recognized  second  part,  William  Tunstall  of  the  third  part,  and 
and  Instru-  ^  Thomas  Taj/lor  and  Thomas  Mitchell  of  the  fourth  part. 
mentSf  and  its      But  this  Settlement  w  as  lost,  and  the  only  evidence 

being  memo-        ^^^^^  ^^  produced,  before  the  Master,  to  show  that  such 

nalized  in  the  "^  .      /.  t       -r* 

Register  for  the    a  Settlement-  was,  m  fact,  made,  was  the    Probate  of 

West  Riding  of  the  Will  of  F.   Trappes,  the   Grandfather,  by   which 

where  ibe'lands  *^®    Settlement     was    recognized,  and   in  part   recitr 

alleged  to  be  ed,   and    a  Memorial  of  a  Settlement   registered  at 

iMToSwere^  Wakefield,  onihei^ih  of  October  1793,  which  con- 

situate,  and  the  tained  the  names  and  descriptions  of  the  Parties  to 

long  acquies-       the  Settlement,  and  referred  to  the  Bargain  and  Sale 

cence  of  oarties 

interested  in        of  the  19th  of  May  1787,  and  to  the  Estates  thereby 

disputing  the       conveyed.    There  was  also  produced  before  the  Master 

a  Copy  of  a  Deed  purporting  to  be  of  such  date,  and 
to  be  made  between  such  Parlies  as  aforesaid ;   but  it 
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was  not  attested,  or  in  any  manner  authenticated  as  1829. 

a  true  Copy  of  the  Settlement.  This  Copy,  after  re-  '""  '  ' 
citing  among  other  things,  the  Bargain  and  Sale,  and  TuwsTiiLt 
Recovery  of  1 787,  and  the  intended  Marriage,  witnessed       _,    ^' 

that  Francis  TrappeSj  the  Grandfather,  in  pursuance  of  

the  power  vested  in  him  by  the  Bargain  and  Sale,  did  Margaret  Tun* 
thereby  charge,  the  Hereditaments   comprised  in  the  **** 

Bargain  and  Sale  and  Recovery,  with  the  payment  of 
one  ninth  part  of  the  Sum  of  5,000  /.,  immediately, 
after  his  death,  to  Taylor  and  Mitchell,  upon  the  Trust 
thereinafter  mentioned ;  and  that,  in  further  pursuance 
of  the  Power,  Francis  Trappes,  the   Grandfather,  ap- 
pointed one  undivided  ninth  part  of  the  Hereditaments 
to  Taylor  and   Mitchell,  for  goo  years,  as  a  further 
Security  for  the  payment  of  the  ninth  part  of  the 
5,000  /.,  subject  to  the  Trusts  of  the  Term  of  500  years  : 
and  it  was  declared  that  the  ninth  part  of  the  5,000  /. 
should  be  vested  in  the  Trustees,  upon  Trust,  to  pay 
the  Interest  thereof  to   Margaret    Tunstall,    for    her 
separate    use,    during   her   Coverture    with    William 
Tunstall;    and,  in  case  she  should  die  in  his  lifetime, 
to  pay  the  Interest  to  William  Tunstall,  for  life  ;  and, 
after  the  death  of  the  survivor,  to  stand  possessed  of 
the  Principal,  in  Trust  for  the  Issue  of  the  Marriage 
that  should  be  living  at  the  death  of  the  survivor,  in 
such  manner   as    Margaret   Tunstall  should   appoint, 
and,  in  default  of  appointment,  in  Trust  for  such  Issue, 
in  equal  shares,  and,  in  default  of  such  Issue,  in  Trust 
for    such    persons  as  Margaret    Tunstall   should,  by 
Deed  or  Will,  appoint,  and  in  default  of  appointment, 
in  Trust  for  the  other  younger  Children  of   Francis 
Trappes,  the  Grandfather,  who  should  be  then  living. 
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This  Settlement  was  referred  to  in  the  Deed  of  tbB 

20th  of  December   1794;  and  Francis  Trappe$,   the 

TuNSTALL      Grandfather,  by  his  WUl  dated  the  15th  of  Deceiaber 

_    ^'  1801,  recited  the  Settlement,  and  ratified  and  oonfirmad 
Trap  PES. 
*      it,  and  charged  the  Estate  with  the  remaindw  of  the 

Margaret  Twt^  5,000  L,  for  the  Portions  of  his  other  younger  ChildreD. 
staiTs  Cote,     jj^^  Testator,  in  a  Codicil,  recited  the  Appointmeu^ 

made  by  his  Will,  and  that  Dorothy  Trappe»f  one  of  his 
younger  Children,  had  since  died,  and  that,  in  con- 
sequence thereof,  the  Appointment  made  by  him  npoo 
the  Marriage  of  Margaret  TumtaU^  would  take  efieel» 
as  to  one  eighth  of  the  one  ninth  part  of  the  5,000 1. 
which  he  had  appointed,  by  his  Will,  to  his  Daughter 
Dorothy.  The  Testator  then  disposed  of  Dorath^n 
share  amongst  Margaret  TunstaU,  and  some  of  his 
other  younger  Children. 

The  Master,  in  his  Report,  stated  that,  inasmudi  as 
the  Settlement  of  February  1 791 ,  had  not  been  produced 
before  him,  he  was  unable  to  ascertain  whether  the 
Appointment  of  the  ninth  part  of  the  5»ooo  /.,  in  fiBtvovur  of 
Margaret  TunstaU,  was  a  good  Appointment;  and  ha, 
therefore,  submitted  to  the  Court  whether,  under  the 
circumstances  aforesaid,  the  Power  reserved  to  the 
Testator,  by  the  Bargain  and  Sale  of  May  1787,  oug^t 
or  ought  not  to  be  considered  as  having  been  exercised 
by  him,  so  far  as  regarded  the  one  ninth  of  the  5,000  !•# 
alleged  to  be  appointed  by  the  Settlement  of  Febmaiy 
1791.  But,  in  case  the  Court  should  be  of  opinion, 
either  upon  the  production  of  further  Evidence,  or  the 
consideration  of  the  circumstances  before  mentioned  in 
respect  of  the  Settlement,  and  having  regard  to  the 
time  which  had  elapsed  since  the  date  thereof,  and  the 
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acquiescence  tbereki  of  all  Parties  which  was  to  be 

implied  fipom  there  not  having  been  any  objection  taken 

thereto,  or  to  the  Claim  founded  thereon,  during  all  the      Tunstall 

time  which  had  elapsed,  that  the  Settlement  ought  to  be 

considered  as  a  good  Appointment,  he  found  that,  in 

soch  ease,  Margar^  Turaiall  would  be  entitled  to  the  Margaret   Ttm^ 

MialTi  Ciue 

Interest  on  her  Share  of  the  5,000  /.,  which  accrued 
iuritig  her  Coverture. 

Mr.  Rose  and  Mr.  Seton,  for  the  Plaintiff  Mm. 
Tunstail,  contended  that  her  Claim,  in  respect  of 
her  Portion,  was  sufficiently  established  by  the  cir- 
cumstances stated  by  the  Ma$ter ;  especially  as  it  had 
Berer  been  disputed  by  any  of  the  numerous  Persons 
who  had  adiranced  Money  on  the  Security  of  the 
Estate. 

They  cited  Sldpwith  v.  Shirley  (a) ;  Ward  v.  Gamom 
(6);  VilUerz  r.  ViUiers  {c). 

The  Vice-chancellor  held  that  the  Evidence  of 
the  Settlement,  stated  in  the  Master^s  Report,  was 
sufficient;  and  declared  that  the  Power  of  appoint* 
ment  reserved  to  JP.  Trappes,  the  Grandfather,  by 
the  Deed  of  the  19th  of  May  1787,  was  well  executed 
by  the  Settlement  of  February  1791,  and  by  the 
Deed  of  the  5th  of  February  1795,  and  the  Will 
^nd  Codicil  of  JP.  Trappes  the  Grandfather,  by  which 
the  remainder  of  the  5,000/.  was  appointed  to  his 
ether  younger  Children. 


(a)  11  Vc8.  64.  (b)  17  Vc8.  134.         (c)  s  Atk.  71. 
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1839.  ^i"*  •R^'^  s^cl  Mr.  Seton  then  contended  that,  under 

'        ^     "^     the  Settlement  of  February  1791  Mrs.  Tunstall  waa 

TuNSTALL      entitled  to  the  Interest  for  her  life,  of  the  one  ninth  of 

^  the  5,000  /.  appointed  by  that  Instrument :  they  said  that 

*      the  Trusts  were,  to  pay  the  Interest  to  Mrs.  TumiaU, 

Margaret  Tun-  for  her  separate  use,  during  her  Coverture,  and,  in  case 
ttaJTs  Case.     ^^^  should  die  in  the  lifetime  of  her  Husband,  then  to 

pay  the  Interest  to  him,  for  life,  and,  after  the  death  of 
Constniciton.     ^^  Survivor,  to  stand  possessed  of  the  Principal  in 

B      Marriaee    '^'^■^  ^^^  ^^  Issue  of  the  Marriage :  that  there  was 

Settlement  a       evidently  a  mistake  in  the  Settlement,  as  it  could  not 

Portion  to  which  ^  supposed  that  a  Life  Interest  was  not  to  be  given  to 
the  Wife  was        »»       m         n      1        1         1  1    ^        , 

entitled  was  as-    Mrs*  lunstall;  that  the  only  question  was  whether  the 

signed,  in  Trust,  Court  could  correct  the  mistake  :  that  it  might  be  cor-' 

for  her  .^P^j^^  rected  by  reading  the  words  printed  in  Italics,  as  in  a 

Coverture,  and  Parenthesis :  that  that  would  give  Mrs.  Tunstall  a  Life 

in  case  she  Interest  by  operation  of  Law,  and  would  be  consistent 

Husband's  life-  ^^  ^^^  ^^^^  ^^^^  ^^^^  ^®  death  of  the  Survivor  of  her 

time,  then  in  and  her  Husband,  which  would  otherwise  be  inconai^-^ 

Trust  for  him  ^^^  ^j^|j  ^^      j^^  j^^g^     ^^^^  ^  j^^  ,^^ 

dunng  his  life,  '^  ^  ^ 

and  after  the 

death  of  the  xhe    Vice-chancellor  held    that  Mrs.   Tunstall  was^ 

Trust  for' the       entitled  under  the  Settlement  to  the  Interest  of  the  one 

Issue  of  the  ninth  of  the  6,000  /. 

Marriage  living 

at  the  death  of  the  Survivor,  as  the  Wife  should  appoint,  and  in  default  of 

such  Issue,  in  Trust  for  such  persons  as  the  Wife  should  by  Deed  or  Will 

appoint:  the  Wife  survived  the  Husband:  Held,  that  she  was  entitled 

to  the  Interest  of  the  Portion  for  her  life. 

(d)  1  Ves.  jun.  57. 
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1830: 

23d  January. 

V V ' 

COCKERELL  v.  CHOLMELEY.  fVitness. 

Practice, 

A  MOTION  was  made,  in  this  Cause,  that  the  Plaintiffs      Leave  given, 

might  be  at  liberty  to  exhibit  additional  Interrogatories,  ^^^^  Publica- 
,X        i«        -         n       ^      n     ^  ..         i.      '*o"»  ^  examine 

before  the  Examiner,  for  the  further  examination  of  a  a  Witness  (who 

Witness,  who  had  been  already  examined  on  behalf  of  had  been  exa- 
the  Plaintiffs,  and  that  the  Defendant  might,  if  he  should  examined)  as  to" 
think  fit,  be  at  liberty  to  exhibit  further  Interrogatories  circumstances 

for  the  cross^xamination  of  the  same  Witness.    Affida-  brought  to  his 

recolIection,aiter 
vits  in  support  of   this  Motion  were    made    by    the  big  examination 

Solicitor  for  the  Plaintiffs,  and  by  the  Witness.    The  in  chief. 
purport  of  them  was  that  publication  had  not  passed 
1>ut  had  been  enlarged  till  the  last  day  of  the  Term :  that 
the  transactions  which  formed  the  subject-matter  of  the 
Suit,  took  place  in  or  about  1783,  a  period  of  nearly  50 
^rears  ago,  on  account  of  which  circumstance  it  had  been 
found  extremely  difficult  to  collect  Evidence  in  support  of 
certain  facts  which  the  Plaintiffs  had  been  advised  it 
^as  material  for  them  to  establish  :  that,  for  the  purpose 
of  obtaining  such  Evidence,  application  had  been  made 
to  i2.  Nowellf  Solicitor,  who  for  many  years  was  the 
Solicitor  of  Sir  H.  C.  Englefield,  deceased,  one  of  the 
Parties  materially  concerned  in  the  said  transactions,  as 
likely  to  be  acquainted  with  many  of  the  facts  and  cir- 
cumstances relative  thereto :   that  Nowell  was,  accord- 
ingly, examined  by  one  of  the  Examiners,  and  signed 
liis  Depositions  on  the  21st  of  December  then  last : 
that  Nowell  had  been  cross-examined  and  signed  his 
Depositions  on  the  23d  of  the  same  month :  that,  on 
the  22d  of  the  same  month,  Notvell,  before  he  went 
"before  the  other  Examiner,  to  be  cross-examined,  in 
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order  to  refresh  his  memory,  searched,  amongst  the 
various  Documents  in  his  possession,  relatite  to  the 
affiurs  of  Sir]H.  C.  Englefield,  and  then,  for  the  first  time^ 
discovered  a  Bill  of  Costs,  for  business  done  by  him 
for  Sir  H.  C.  Englefield,  in  or  about  1 808 :  that  NoweU 
forthwith  communicated  this  discovery  to  the  PlaintiflTs 
SoUcitor,  and  furnished  him  with  a  Copy  thereof:  that 
proof  of  the  facts  to  which  the  Bill  of  Costs  referred, 
would  form  material  and  necessary  Evidence  for  the 
Plaintiffs,  and  that  they  would  be  unable  to  prove  bsj 
of  those  facts,  except  by  NotDeWs  Evidence :  that  the 
facts  to  which  the  Bill  of  Costs  referred,  were  whdly 
unknown  to  the  Plaintiffs  and  their  Solicitor  prior  to 
the  22d  of  December  then  last ;  and  that,  therefore,  na 
Interrogatories  had  ever  been  exhibited  for  the  purpoee 
of  obtaining  Evidence  as  to  them :  that  until  Nowett 
discovered  and  perused  the  Bill  of  Costs  and  an'  Attend- 
ance Book^in  his  own  hand-writing,  the  existence  thereof 
and  of  the  several  facts  and  circumstances  to  which 
the  same  referred,  had  entirely  escaped  his  recollections 
and  that  it  was  only,  by  the  accidental  finding  of  the 
Bill,  that  the  particulars  of  the  business  therein  con- 
tained, recurred  to  his  mind :  that  he  was,  therefore, 
unable  to  communicate,  and  did  not,  in  fact,  communi- 
cate any  information  respecting  the  several  facts  and 
circumstances  referred  to  by  the  said  Bill  of  Costs  and 
Attendance  Book,  to  the  Plaintiffs,  or  their  Sdicitor, 
until  the  226.  of  December  then  last. 


Mr.  CockereU  appeared 
of  the  Motion. 


Sir  C.  Wetherell  and  Mr.  lyncK  for  the  Defendant, 
opposed  the  Motion,  and  cited  Lord  Abergavenny  v. 
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Powell  (a).  They  said  that  the  Plaintiff's  Solicitor 
had  not  sworn^  in  his  Affidavit,  that  Nowell  had  not 
informed  him,  of  the  effect  of  his  Evidence  on  cross- 
examination. 

Mr.  Cockerell,  in  reply : 

An  Affidavit  shall  be  made  that  no  communication 
has  been  made,  by  Nowell,  to  the  Plaintiff's  Solicitor, 
of  his  Evidence  on  cross-examination.  The  Case  of 
Lord  Abergavenny  v.  Powell  does  not  apply,  for  this  is 
not  a  Case  in  which  a  Witness  seeks  to  explain  his 
testimony.  If  we  had  wished  to  examine  a  different 
Witness,  no  Order  would  have  been  necessary. 

The  Vice-Chancellob  : — 

I  incline  to  think  that  this  Motion  ought  to  be 
granted. 

I  take  it  as  a  fact,  that  the  Witness  has  not  commu- 
nicated the  effect  of  his  testimony  on  cross-examination. 
It  is  not  intended  that  he  should  explain  anything:  and, 
if  I  were  to  refuse  this  Motion,  the  Cause  would  pro- 
ceed, in  its  present  state,  and  the  Plaintiffs  would  then 
move  for  leave  to  file  a  Bill  of  Review.  I  shall,  there- 
fore, allow  the  Witness  to  be  examined  as  to  the  matter 
to  which  it  is  sought  to  examine  him. 

Motion  granted :  Costs  to  be  paid  by  the  Plaintiffs. 

(a)  1  Mer.  130. 
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1830: 

a5th  k  28th 

January. 

Tiike. 

A  Portioner 
entitled  toTithe- 
hay  is  not  neces- 
Barily  entitled  to 
Tithe  of  Clover, 
Tare»«,  Vetches, 
and  Grass  cut 
and  carried  away 
green:  SenUfle. 

Terrier* 
Evidence* 
A  Terrier 
though  signed 
by  Churchwar- 
dens only,  is  ad* 
missible  Evi- 
dence in  a  Suit 
for  Tithes,  by 
a  Portioner 
against  an 
Occupier. 

Issue* 
A  Portioner 
is  not  entitled  to 
an  Issue  as  a 
matter  of  right. 


LEWIS  V.  BRIDGMAN. 

1  HE  Bill  stated  that  the  Plaintiff,  Thomas  Lewis,  was 
in,  and  prior  to  the  3d  of  May  1815,  ^^^  ^^  ^^^ 
since  continued  to  be  seised  of  the  Tithes  of  Cont^ 
Grain,  Hay  and  Grass,  arising  within  a  certain  well 
known  District,  or  portion  of  Land,  within  the  Parish 
of  Cookham,  in  the  County  of  Berks,  called  the  Lower 
Division  of  the  Parish  of  Cookham,  and  which  District 
was  bounded  as  therein  particularly  mentioned.  (Tlie 
Bill  then  set  out  the  Boundaries  of  the  District).  That 
by  an  Indenture  bearing  date  the  3d  of  May  1815, 
the  Plaintiff  Lewis  demised,  to  the  other  Plaintiff 
Stevens  ail  the  aforesaid  Tithes,  to  which  Lewis  was  so 
entitled  as  aforesaid,  with  others,  by  the  description  of 
all  that  parcel  of  Tithes  of  Com,  Grain,  Hay,  and 
other  Tithes  whatsoever  appertaining,  or,  in  anywise^ 
belonging  to  the  Parsonage  of  Cannon  in  Cookham,  in 
the  County  of  Berks,  growing  upon  all  the  Lands;, 
Arable,  Meadow  and  Pasture  Grounds  whatsoever  lying 
within  the  Parish  of  Cookham  aforesaid,  and  within  the 
Limits,  Precincts  and  Boundaries  therein  mentioned : 
To  hold  the  same,  from  the  date  thereof,  until  the  89th 
day  of  September  then  next,  at  the  Rent  therein  men- 
tioned, and  to  hold  the  same,  from  the  said  sgth  of 
September  then  next,  for  13  years,  at  the  Rent  therein 
mentioned,  and  that,  under  this  Indenture  Stevens 
became  entitled  to  the  Tithes  of  Com  and  Grain,  Hay 
and  Grass,  arising  on  all  the  Land  situate  within  that 
part  of  the  said  Parish  of  Cookham,  or  the  Titheable 
places  thereof,  as  was  or  were  comprised  within  the 


Lewis 

V, 


CASES  IN   CHANCERY.  317 

limits^  precincts  and  bounds  aforesaid :  that  the  De-  1830. 

fendant  Sir  Samuel  Young  had,  in  the  years  1820, 1821^ 
1822,  1823  and  1824,  occupied,  and  then  continued  to 
occupy,  a  certain  Farm,  or  portion  of  Arable.  Meadow     „ 
and  Pasture  Laud,  situate  within  the  said  Parish  of 
Cookham,  or  the  Titheable  places  thereof,  great  part 
whereof  was  comprised  within  the  precincts  and  bounds 
in  the  said  Indenture  mentioned  and  described,  the 
Tithes  whereof  were  thereby  demised  to  Stevens  as  afore- 
said, containing  162  Acres,  of  which  134 a.  or.  37p*» 
were  situate  within  the  precincts  of  the  Lands,  the 
Tithes  whereof  were  demised  to  Stevens  as  aforesaid ; 
that  Sir  Samuel  Young  had,  in  each  or  some  of  the  said 
years  cut  and  taken,  from  his  Farm  and  Lands  situate 
within  the  boundaries  aforesaid,  large  quantities  of 
Clover,  Tares  or  Vetches,  Meadow  and  Rye-grass,  and 
other   Grasses,  which  he  had  carried  away,  without 
making  the  same  into  Hay,  and  that  he  had  carried  off 
part  ther^  whilst  in  the  swathe,  and  other  part  there- 
of whilst  in  heaps  :  and  the  Plaintiff  submitted  that 
the  Tithe  of  all  such  Clover,  Tares  or  Vetches,  and 
Grasses  so  cut  and  taken  away,  ought  to  have  been  set 
out  to  the  Plaintiff  Stevens,  as  such  Lessee  as  aforesaid, 
or  that  a  full  Compensation  for  the  same  ought  to  have 
been  paid  to  him ;  but  that  Sir  Samuel  Young  had  taken 
the  Tithes  of  all  the  Titheable  matters  and  things 
aforesaid,  and  converted  the  same  to  his   own  use, 
without  setting  out  the  same  to  the  Plaintiff  Stevens,  as 
auch  Lessee  as  aforesaid,  and  without  making  to  him 
any  allowance  or  satisfaction  for  the  same :  That  Sir 
«S«  Young  had  refused  to  account,  with  Stevens,  for  the 
^alae  of  the  Tithes  so  subtracted  by  him,  alleging  that 
the  Plaintiff,  Lewis,  was,  at  the  time  of  making  the 
^lemise,  entitled  only  to  the  Tithe  of  Hay  within  the 
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said  District,  and  that,  in  his  Title-deeds,  Tithe  of 

Grass  was  not  conveyed  to  him,  by  name,  bat  Tithe  of 

Hay  only.     But  the  Plaintiflb  chained  that,  by  Law, 

n      ^*  the  Person  who  is  entitled  to  the  Tithe  of  Hay»  is  enti- 

Bridgmav.  •'/ 

tied  to  the  Tithe  of  all  Clover,  Tares  or  Vetches,  and 
Grasses  of  every  description,  severed  from  the  GroiiBd 
by  the  hand  of  Man,  from  the  moment  the  same  are  so 
severed;  and  that,  if,  as  Sir  Sanwel  Young  at  times 
pretended,  he  had  given,  part  of  such  Clover,  Taiea  or 
Vetches  and  Grasses,  to  Husbandry  Horses,  he  had,  at 
the  time,  upon  his  Farm  and  Lands,  sufficient  Provoo- 
der  or  Food ;  or,  in  case  he  had  not  sold  or  disposed 
thereof,  he  might  have  had,  upon  his  Farm  and  Land^ 
sufficient  Provender  or  Food  fit  for  the  sustenaoGa  of 
such  Husbandry  Horses,  without  having  had  reccrarse 
to  such  Clover,  Vetches,  Tares  and  Grasses,  so  carried 
away  by  him  as  aforesaid  :  And  that  Sir  Samuel  Yomig 
had  given,  considerable  quantities  of  such  Cknrer, 
Tares  or  Vetches  and  Grasses,  to  Horses  employed 
by  him,  for  hire,  in  towing  Barges  along  the  River 
Uuifnes. 

The  Bill  prayed  that  Sir  Smmel  Y<nmg  might  be 
decreed  to  account,  with  the  Plaintiff  Stevens,  for  the 
single  value  of  the  Tithes  of  all  the  Clover,  Vetches  er 
Tares  and  Grasses  which  he,  in  manner  aforesaid,  had 
taken,  from  off  his  Farm  and  Lands,  in  the  years  i8ao, 
iSai,  i8q2,  1893,  and  1834 ;  and  that  he  might  be 
decreed  to  pay,  to  the  Plaintiff  Stevens^  what  should 
appear  to  be  eomnig  to  him  on  taking  the  Accooat. 

Sir  Samuel  Young  put  in  a  plea  to  the  Billv  aad 
thereby  stated  that  the  Plaintiffs  were  not,  var  was 
either  of  them,  seised  or  possessed  of  or  «ntitlied  to-  ai^ 
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tXlMtt  t0  Tith«  WhMMyftVef y  wJthift  tbe  P§riA  of  Cdok-         i  S30. 

AMf,  Of  tbe  titb€Jlibl^  fikee^  thereof,  except  oriy  sv^ 

Tifbe9  A»  ftj^^itadn^  of  bdoiiged  to  the  Parsonage  of 

CMlfum;-  and  that  the  Parsonage  of  Cannon  was  an     BaiDGMAH. 

iMj^tf^s)^^  lleelory,  to  ivhith  the  iTHhes  of  Clorer, 

Tfireif,  Velcllteflr,   Meadow  and  Ry^d-grass,  and   other 

Qt9MeBf  €iL%  anVI  earri!6d  away,  Without  being  uttade 

iilCo  Hay^  Hi  not,-  iSor  §iA  any  Of  inch  Titl^^  a^ypertain 

ov  belong ;  attici,  <hereforie,  that  the  Plaintiffs  wei^e  vM, 

noi^  ivto  ^kOt&t  of  fhemf,  etttitted  to  hare,  from  hhn,  tay 

atacl^  Ac6onM  Of  Payfiiettt  a»  Wad  prayed  by  tlie  BiU, 

or  to  have,  as  agtins%  him,  any  drscovei^  of  relief  in 

respect  of  the  Tithes  of  such  Clover,  Tares,  Vetches, 

iQid  GhMc^s,  as  in  the  said  Bill  o^ntioned,  or  My  of 

theA-f  ttid  he  plectded  the  same  in  bc^  to  the  said  Bfll 

and  W  the  v^dBef  and  discovery  thereby  sooght« 

ItiMe  wa9  takei^  upon  the  Pka:  tod  WitnessefiT 
^MM  MailiMd  on  both  sides. 

'the  lie^;  t%amas  WHeiefy,  the  Vi^ar  of  Cookham^ 
i««^  #fMimed  as  a  Tt^itness^  for  the  Defendanies.  He 
deposed  ttfiirt  aH  (be  Ghreat  Tithes  arising  within  the 
I^sMOHager  of  Cmmm,  but  tone  of  the  Small  Tithes, 
lusiWiged  to  ditfl-  FaTiBORage^  that  the  Yiear  ^as  enti- 
tled to  all  the  Small  Tithes  of  the  Parish,  including  the 
Parsonage;  that  a  Money  Payment  had  always  been 
pfli^f  to'  hM  in  B^u  of  tliem ;  tli&t  they  ha(f  never 
t>een  set  out  in  kind,  and  (fiat  he  had  never  heard  that 
any  claim  had  been  made  to  the  'tithes  of  Clover,  Grass, 
mud  other  Green  Food,  by  any  Owner  of  the  Parsonage, 
until  the  PlatntifT  Lewis  had-  let  his  Farm  within  the 
Parsonage,  to  the  other  Plaintiff  Stevens. 

z  2 
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A  copy  of  a  Terrier,  in  the  Registry  of  the  Bishop  of 
Salisbury,  dated  in  171/),  and  appearing  to  be  signed 
Lewis         -^y  two  Persons,  as  Churchwardens,  was  produced  on 
g       *  the  part  of  the  Plaintiffs.    It  was  entitled  **  A  Terrieif 

of  the  Vicarage  of  the  Parish  of  Cookham,  in  the  County 
of  Berks.**  It  contained,  amongst  other  things,  aft 
follows :  '^  The  Great  Tithes  are  Lay  Impropriatioiij,' 
the  Tithes  belonging  to  the  Minister  are  Small  Tithe^* 
,  and  are  due  from  the  Inhabitants  of  the  Parish,  for 
which  a  Composition  is  collected,  which,  together  with 
the  House,  Meadow  and  Collection,  amount,  as  near  ai 
can  be  computed,  to  140  /.  per  Annum*/' 

Henry  AUnutt,  an  Occupier  of  Lands  within  the 
Parsonage,  was  also  examined  for  the  Defendants,  and 
deposed  to  the  same  effect  as  the  Vicar.  On  his 
cross-examination,  he  admitted  that  he  had  receiyed 
a  Letter,  from  the  Plaintiffs'  Solicitors,  dated  the  sist 
of  June  1824,  informing  him  that  they  were  instructed 
to  file  a  Bill  in  Chancery  against  him,  for  the  Tithes  of 
green  Clover,  &c.,  taken  from  the  Lands  in  his  hold- 
ing, and  requesting  him  to  send  them  the  Name  and 
Address  of  his  Solicitor :  and  that,  on  the  23d  of  June 
1824,  he  wrote  a  Letter  in  reply,  stating  that  he  had 
never  refused  to  pay  the  Plaintiff  Stevens,  for  the  Tithes 


^  The  Plaintiflb  having  appealed  to  the  House  of  LordSi 
from  the  Vice-Chancellor'n  Decree  in  this  Case,  made  a  Motion 
on  the  10th  of  May  1830,  that  the  Defendant  might  be  ordered 
to  deposit  this  Exhibit  in  the  hands  of  their  Clerk  in  Court,  in 
order  that  it  might  be  empounded.  The  affidavits  in  support 
of  this  Motion  denied  the  authenticity  of  the  alleged  Terrier. 
On  the  14th  of  June  following  the  Motion  was  refused. 
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of  green  Clover,  &c.  He  also  admitted  that,  on  the  8th 
of  June  1822,  he  wrote  a  Letter,  to  Stevens,  informing 
him  that  he  was  going  to  cut  Vetches  upon  part  of  the 
Lands  in  his  holding,  and  should  set  out  the  Tithe  of 
it,  but  had  no  objection  to  compound  for  it* 

Mr.  Whatelj/,  the  Vicar,  was  cross-examined  by 
the  Plaintiffs.  He  admitted  that  he  had  received  two 
Letters,  from  the  Plaintiffs'  Solicitors,  the  dates  of 
which  he  could  not  recollect,  requesting  to  be  informed 
whether  he  did  or  did  not  claim  to  be  entitled  to  the 
Tithe  of  green  Clover  and  Tares,  within  Mr.  Lewk*s 
Tithing,  with  a  view  to  deciding  as  to  the  propriety 
of  making  him  a  Party  to  the  Suit  in  the  Exchequer. 
He  further  admitted  that  he  had  written  a  Letter  in 
reply,  stating  that  he  had  not  made  any  such  claim, 
but  that  he  did  not  mean,  by  such  non-elaim,  to  com- 
promise the  rights  of  the  Vicar. 

The  Cause  was  set  down  for  hearing :  but,  before  it 
was  heard.  Sir  Samuel  Young  died.  The  Plaintiffs  after- 
wards revived  the  Suit  against  the  present  Defendants, 
who  were  the  Executors  of  Sir  Samuel  Young. 

The  Cause  now  came  on  to  be  heard  upon  the  Bill 
and  Plea. 


Lewis 

V. 

Bridgmak. 


Mr.  Fonblanque  and  Mr.  Spence,  for  the  Plaintiffs, 
contended  that  the  Plaintiffs,  being  entitled  to  the 
Tithes  of  Hay  within  the  District  of  Cannon,  were,  con- 
sequently, entitled  to  the  Tithes  sought  to  be  recovered. 
Their  arguments  were  to  the  same  effect,  and  the  same 
Cases    were  relied  upon,  by  them,   as  in  Lewis  v. 

Z3 
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* V- 

LEWlf 

V. 
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Young  (a)  in  the  Exchequer ;  but,  in  addilioo  to  tluMf 
Cases,  they  cited  Fox  v.  Ayde  (6),  and  Lewis  ▼•  Aflnutt  (€% 


The  SoUcitor-General,  Mr.  Pq^ys,  and  Mr*   -Km* 
der$ley,  for  the  Defendants : 

The  Case  of  Leirts  v.  Young,  in  the  Exchequer,  de- 
cides one  considerable  question  in  this  Case,  namely, 
thai  the  right  to  the  Tithe  of  Hay,  does  not  dx^w  afi^f 
it  the  right  to  the  Tithes  of  the  articles  in  question. 
That  deeision  stands  undisputed  by  the  parties,  as  dney 
have  abandoned  their  Appeal  to  the  House  of  Lords  in 
that  Case.  The  Terrier  shows  that,  supposing  this 
Plaintiff  Lewis  to  be  B.ector  (which  he  does  Qot  allege 
himself  to  be)  he  is  entitled  to  the  Great  Tithes  onty, 
and  ^t  the  Small  Tithes  belong  to  the  Vicar.  Lemm 
▼•  Young  has  decided  that  he  is  not  entitled  to  the 
Tithes  in  question,  in  respect  of  his  being  entitled  to 
the  Tithe  of  Hay ;  therefore  the  Tithe  in  question  must 
be  Tithe  of  Agistment,  which  is  a  Small  Tithe,  and  be- 
longs to  the  Vicar. 

The  Plaintiff  claims  as  a  Portioner.  Now,  according 
to  the  decision  in  Norbury  v.  Meade  (d),  he  ought  tp 
have  stated  and  proved  his  Title  to  the  Tithes  which  he 
demands,  and  how  they  were  severed  from  the  Rectify. 
The  Plea  admits  the  Plaintiff's  Title  to  the  ParaonagiB 
of  Cannon,  but  negatives  that  the  Tithes  in  question 


(a)  13  Price,  394;  and  1  Madelan^'s  Rep.  113.  The 
Plaio tiffs  preaiented  an  Appeal,  to  the  House  of  Lords,  from  the 
Decree  of  the  Chief  Baron,  in  tbat  Suit.  But,  upon  die  death 
of  Sir  Samuel  Youngs  they  abandoned  it. 

(b)  2  P.  W .  520.  (c)  2  Bligh,  New  Series,  83. 

(rf)  3  Bligh,  211. 


Lewis 
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bekmg  to  that  Parsonage.      The  Case  of  Letvis  ▼. 

AUnutt  was  decided  on  Allnutt   having  written  two 

Letters  admitting  the  Plaintiff's  Title  to  the  Tithes. 

The  Plaintiff  X«eti?i5  does  not  allege  that  he  is  Rector,     Bridgmait. 

or  in  what  character  he  is  entitled  to  these  Tithes. 

lliere  is  no  allegation  that  the  Plaintiffs  are  entitled  to 

the  Tithes  of  the  Parsonage  of  Cannon*    It  does  not 

appear,  from  the  statements  in  the  Bill,  that  the  Lower 

Division  of  the  Parish  of  Cookham  is,  in  any  way,  con* 

nected  with  the  Parsonage  of  Cannon.    All  that  the 

Plea  admits,  is  that  the  Plaintiffs  are  entitled  to  some 

Tithes  in  the  Parsonage  of  Cannon.    We  put  in  issue 

the  fact  of  their  Title  to  the  Tithes  of  Lands  in  the 

Lower  Division  of  the  Parish.    It  is  not  alleged  that 

the  Defendants  have  any  Lands  in  that  Division ;  and 

consequently  the  Plea  does  not  admit  it. 

The  words  *'  The  Precincts  aforesaid,"  can  mean  only 
the  Lower  Division  of  the  Parish :  therefore  the  Plain* 
tiffs  have  not  alleged  that  they  are  entitled  to  the  Tithes 
of  any  District  in  which  the  Defendants  hold  Lands. 
We  submit  therefore  that  there  is  not  such  an  allega- 
tion in  the  Bill,  as  entitles  the  Plaintiffs  to  a  Decree ; 
inasmQch  as  the  Plaintiffs  cannot  call  on  the  Defend- 
ants to  account  for  the  Tithes  of  the  Parsonage  of 
Cafmnh  on  an  allegation  of  Title  to  the  Tithes  of  the 
Lower  Division  of  the  Parish  of  Cookham.  The  Plain- 
tiffs should  have  amended  their  Bill  ajid  made  a  distinct 
allegation  of  Title. 

As  the  Plaintiff  Letois  is  not  Rector,  he  is  not 
entitled  to  an  issue  to  try  his  right  to  the  Tithes  id 
dispute, 

Z4 
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Mr.  Fonblanque,  in  reply^  said  that  Norbury  y.  MeaJi 
did  not  apply ;  because,  in  that  Case,  there  was  a  dis- 
tinct denial  of  Title,  but  that,  in  this  Case,  there  was  an 
admission  of  Title  :  and  he  referred  to  the  Judgment  in 
Lagden  v.*  Flock  (e). 

The  Vice-chancellor,  after  stating  the  contents 
of  the  Bill,  and  saying  that  the  Allegation  as  to  the 
feeding  of  Husbandry  Horses,  was  immaterial  to  the 
present  question,  proceeded  as  follows : 

This  Bill  does  not  any  otherwise  identify  the  Seisin, 
which  the  Plaintiff  Lewis  represents  that  he  has,  of 
the  Tithes  which  he  sues  for,  arising  from  Land  in 
a  certain  portion  of  the  Parish,  with  the  description  of 
the  Tithes  which,  by  the  Indenture  of  1815,  were 
demised  to  Stevens,  otherwise  than  by  saying  that,  by 
that  Indenture,  the  Lessor  did  demise  the  aforesaid 
Tithes  by  a  certain  description ;  and,  therefore,  upon  this 
Billy  it  appears  to  me,  that  there  might  have  been 
a  question  whether,  if  a  Demurrer  had  been  put  in, 
the  Bill  could  have  been  sustained.  However,  the 
course  that  was  taken,  was  that  the  Defendant  pat 
in  a  Plea.  He  pleaded  &c.,  [his  Honor  here  stated 
the  contents  of  the  Plea].  Now  the  Plaintiffs,  instead 
of  setting  down  the  Plea  to  be  argued,  and  having  the 
question  determined,  whether  it  was  a  good  Plea  in 
point  of  Law,  take  issue  upon  the  facts  in  the  Plea ; 
and  issue  being  taken  on  the  Plea,  the  Defendants  have 
entered  into  Evidence,  which  consists,  first  of  all,  in 
producing  a  Terrier,  dated  in  the  year  1715,  and  in- 
tituled, ''  A  Terrier  of  the  Vicarage  of  the  Parish  of 
Cookham  in  the  County  of  Berks.**    This  Terrier  states 

(f)  Haggard  d  Consist.  Rep.  303. 
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that  the  (Sreat  Tithes  are  of  Lay  Impropriatioii ':  That 
the  Tithes  belonging  to  the  Minister  (that  is  the  Vicar) 
are  Small  Tithes,  and  due  from  the  inhabitants  of  the 
Parish,  for  which  a  Composition  is  collected.  Besides 
that,  there  is  some  Oral  Evidence  given,  the  effect  of 
vi^hich  is,  generally,  to  show  that  the  Vicar  is  entitled 
to  Small  Tithes.  I  say  '  generally'  because  I  observe 
that  one  of  the  Witnesses  makes  an  exception  vnth 
regard  to  the  Tithe  of  Wool* 


Lewis 

V. 
BaiDGMAN. 


Now  this  Terrier  is  signed  by  the  Churchwardens 
only.  It  does  not  appear  that  either  the  Lay  Impro- 
priator or  the  Vicar  was  a  party  to  il ;  but  still  it  is 
evidence  to  show  that,  generally  speaking,  the  Vicar 
is  entitled  to  the  Small  Tithes :  and  it  seems  to  me, 
that  the  Oral  Evidence  is  not  substantially  shaken,  by 
what  appears  from  the  Letters  which  have  been  given  in 
evidence  on  the  part  of  the  Plaintiffs,  or  by  the  rest  of 
the  cross-examination.  I  consider,  therefore,  that,  if  the 
doctrine  which  was  established  by  the  Lcn'd  Chief 
Baron,  in  the  Case  in  which  the  present  Plaintiff  LewU 
filed  a  Bill  against  the  same  Defendant,  Sir  .iS.  Young, 
and  had  that  Bill  dismissed,  and  then  appealed  to  the 
House  of  Lords,  be  true,  the  Defendants  in  this  Case,  has 
succeeded  in  making  out  the  truth  of  his  Plea.  The 
Lord  Chief  Baron,  in  that  Case,  held,  distinctly,  that  the 
mere  circumstance  that  the  party  was  entitled  to  the 
Tithe  of  Hay,  did  not  make  out  that  he  was  entitled 
to  the  Tithe  of  Grass  cut  green :  and  that  proceeded 
upon  the  notion  that  the  Tithe  of  Grass  cut  green,  was 
not  a  Tithe  of  the  same  species  as  Tithe  of  Hay,  in 
other  words,  that  it  was  a  Small  Tithe  and  not  a  Great 
Tithe.  It  appears,  from  the  printed  Report  of  the 
Case,  that,  on  the  Lord  Chief  Baron  delivering  his 


3^6 

Lkwis 


CASES   Iir   CHANCERY. 

Judgment,  lie  stated  that  he  h«4  considtad  olbcr 
Jmdges  upon  the  pomi,  tud  th^t  they  ^pujcwrv^  wkh 
him  in  opinioou  The  Plaintiffs  thought  i^^per  to 
appeal ;  but  they  afterwards  abandoned  their  Apped ; 
because,  it  faa^og  happened  that  Sir  Sanmd  Y^wng 
diedy  they  did  not  choose  to  take  that  st^  which  wis 
necessary  for  the  purpose  of  prosecuting  idba  Appeal  ia 
House  of  Lords. 


It  appears  to  me,  therefore,  that  here  is  a  decision 
upon  the  point  of  Law ;  which,  after  all,  notwithstanding 
the  issue  of  fret  tendered  by  the  Plea,  is,  really^  the 
only  point  in  dispute  between  Uie  Parties. 

It  was  said  that  the  Evidence  given,  ip  this  Caae^ 
on  the  part  of  the  Defendants,  is  not  very  Strang.  Tha^ 
may  be  so ;  but  then  it  is  observable  thai  it  was  not 
contradicted  by  anything  like  Evid^^ee  of  a  Usag^  oq 
the  part  of  any  person  who  stood  in  the  situation  i^ 
which  the  Pkintiff  Lewu  stands,  or  thosa  who  ai^ 
supposed  to  derive  Title  upder  hiin,  to  receivie  the  Tithe 
of  die  Grass  put  green.  I  consider,  therefore,  that 
the  matter  of  fact  is  suftci^ntly  DOisde  ont  on  the  part 
of  the  Defendants* 


It  was  said  that  the  Plaintiffs  are  entitled  to  have  np 
Issue.  It  is  perfectly  true  that,  where  a  Rector  fil#f 
a  Bill,  and  the  Occupier  makes  out  a  Case  of  a  Modi», 
or  any  odier  Case  whidi  will  go  to  d^eat  the  CpmmoA* 
law  Title,  the  habit  of  the  Ceurt  is,  if  the  Rector 
lequires  it,  to  g^rant  an  Issue :  but,  in  this  Case,  the 
Parties  do  not  stand,  as  it  appears  to  me,  in  the 
situation  in  which  Parties  do  stand  when  the  Court  v^ 
in  the  habit  of  granting  an  Issue ;  b^x^use  this  is  not 


V. 
BRIDGMAff. 
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■%  i^atter  on  which  the  pomto  are  epntested  by  Bill  and 
hyAnswer :  but  it  is  a  Ca^e  in  which  the  Defendants  have 
pnt  in  a  Plea ;  and  the  real  question  between  the  Parties  Lewis 

then  IB,  **  Has  the  fact  averred  in  the  Plea  been  made 
out  V*  Besides  which,  it  does  not  appear  to  me  that 
the  Plaintiff  hewk  does  stand  in  the  situation  of  an 
Impropriator  generally.  It  is  observaUe  that  the  way 
in  which  it  is  represented,  both  by  the  Indenture  of 
Demise  and  the  Bill  itself,  is  that  the  Plaintiff  Lewis 
is  not  entitled  to  any  Tithes  within  the  Parish  of 
Cookham,  except  such  only  as  belong  to  the  Parsonage 
of  Cannon*  Now,  there  is  nothing  whatever,  in  the 
Bill,  to  show  that  this  Parsonage  of  Cannon  is,  (and 
indeed  it  is  clear  that  it  is  not)  co-extensive  with  the 
Parish  of  Cookham ;  and  the  Plaintiff  does  not  claim, 
as  Impropriator,  the  Tithes  of  the  Parish  of  Cookhan^. 
And  I  do  not  ^now  that  it  has  ever  been  the  habit  of 
the  Court  to  gr^nt  an  Issue,  in  a  Case  where  a  person 
comes  with  a  limited  Title,  and  not  with  a  gener^  Title 
of  either  Lav  or  Spiritual  Rector  or  Viqar.  I  consider 
that  the  Title  of  the  Plaintiff  Ijeuns  is,  upoA  his  owp 
showing,  clearly  the  Title  of  a  Portioner ;  ai^d  I  thiiik, 
therefore,  that,  on  that  account,  it  would  not  be  right 
to  grant  any  Issue.  Apd  I  also  think  that,  even  if 
he  did  stand  in  the  situation  of  general  Rector,  it 
wonld  not  be  right  to  grant  an  Issue,  because  tbue 
Parties  are  not  at  issue  upon  the  question  wl^o  is 
entitled  to  Small  Tithes  generally,  and  who  is  en- 
titled to  the  Tithe  of  Hay  generally,  but  they  a^  in 
fact  disputing  about  a  mere  point  pf  Law^  That 
point  of  Law  has  been,  I  think,  sufficiently  decided  by 
v^hat  has  already  taken  place.  The  Plaintiffs  did  not 
think  proper  to  prosecute  their  Appeal^  to  the  Hou^e 
of  Lords,  from  the  decision  in  the  Suit  in  the  Court 
of  Exchequer ;  but  they  have  filed  this  Bill,  in  reality 


Lewis 

V. 
BaiDGMAN. 
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for  the  purpose  of  taking  the  opinion  of  the  Court  of 
Chancery  on  the  same  question  as  was  decided  in  the 
Court  of  Exchequer. 

My  opinion  is,  that  I  must  hold  this  Plea  to  have  been 
sufficiently  made  out  in  point  of  fact,  and  the  conse- 
quence is  that  the  Bill  must  be  dismissed  with  Costs, 


1830 : 

27th  &  28th 

Janaary, 

and  i8t  Feb. 

* ^ ' 

Executors  and 
AdminUtraton. 


WELLMAN  V.  BOWRINQ. 

By  the  Decree  made  by  Sir  John  Leach,  V.  C,,  on  the 
hearing  of  this  Cause  (a),  it  was  declared  that  Elizabeih 
By  a  Mar-       Bryant  in  the  pleadings  named,  was,  as  the  Administra- 

riage  Settlement  ^^  ^f  ^y^^  q^^^  ^j  EflTects  of  her  Husband  Joseph 
the  ultimate  .  ,  * 

Trust  declared      Bryant,  entitled  to  the  Equitable  Fee  in  the  Copyhold 

of  a  Copyhold  or  Customary  Estate  in  question  in  the  Cause,  and,  as 
perty  of  the  ^^^^  Administratrix,  also  entitled  to  call  upon  the  de» 
Husband,)  was    fendant,  Joseph  Bowring,  for  a  Surrender  to  her  of 

for  his  Executors  ^^  g^j  Estate.    And  it  was  ordered  that  it  should  be 

or  AdmiDistra-         /.,  f   \.     -mr  /.»^ 

tors,  and  a  siml-  referred^  to  one  of  the  Masters  of  the  Court,  to  inquire 

lar  'IVust  was  and  state  who  were  the  next  of  Kin  of  the  said  Joseph 
respect  to  the  Bryant,  living  at  the  time  of  his  deaths  and,  if  any  of 
~  them  had  since  died,  who  was  or  were  the  Personal 

Representative  or  Representatives  of  him,  her  or  them 

80  dying. 


Executors  or 

Administrators 

of  the  Wife,  as 

to  a  Copyhold 

Estate  which 

was  her  Pit>- 

perW*    The 

Wire  survived 

and  took  out 

Administration  to  her  Husband :  held  that  she  was  not  entitled  to 

hold  the  former  Estate,  for  her  own   exclusive  benefit,  but  for  the 

benefit  of  herself  and  her  Husband's  next  of  Kin. 


The  Master  found  that  the  Defendants  Joseph  Bouh 
ring,  Mary    Genge,   George  Bowring   and   Elizabeth 


(a)  Sec  1  Sim.  &  Stu.  24,  k  a  Russ.  374. 
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Weaver,  together  with  John  Bawring  and  Jane  Axe, 
were  the  only  next  of  Kin  of  the  said  Joseph  Bryant, 
lining  at  the  time  of  his  death :  that  John  Botoring  and 
Jane  Axe  had  since  died,  and  that  the  Defendants , 
Richard  Genge  and  James  Mawson  Hansford  were  the 
Legal  Personal  Representatives  of  Jane  Axe,  but  he  did 
not  find  that  there  was  any  Legal  Personal  Represen- 
tative of  John  Bowring. 


Wellmaw 

r. 

Bow  RING. 


The  Cause  now  came  on  to  be  heard  for  Further 
Directions. 

Mr.  Home,  Mr.  Pepys  and  Mr.  Preston  for  the 
Plain  tiflf: 

There  is  neither  any  express  nor  any  implied 
Trust,  in  this  Case.  If  Mr.  and  Mrs.  Bryant  had  had 
more  than  two  Children,  it  would  be  difficult  to  contend 
that  the  two,  who  took  under  the  limitations  of  the 
Settlement,  should  not  take  for  their  own  benefit,  but 
be  Trustees  for  the  rest  of  the  family.  In  default  of 
Issue,  the  Trustees  were  to  surrender  the  Estate  to  the 
use  of  the  Appointees,  and,  in  default  of  appointment, 
to  the  use  of  the  Executors  or  Administrators.  How  then 
can  it  be  contended  either  that  the  Appointees,  or  the 
Executors  or  Administrators,  were  not  intended  to  take 
beneficially.  If  the  Executors  or  Administrators  were 
intended  to  be  Trustees,  why  are  they  substituted  for 
the  Trustees  of  the  Settlement  This,  being  Copyhold 
Property,  is  not  Assets  for  payment  of  Debts.  The 
Trust  in  favour  of  the  Executors  and  Administrators, 
contains  the  same  restriction  as  to  numbers,  as  the 
Trust  in  favour  of  the  Children.  A  Limitation  as  to 
numbers,  when  applied  to  Executors  or  Administrators, 
cannot  be  applied  to  them  officially.    The  Settlor  must 
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bave  bed  t&e  same  intaitioh  with  lespect  to  them,  as 
he  had  with  regard  to  the  Children.  If  he  had  iBtended 
that  the  Executors  or  Administrators  should  hold  the 
Estate  upon  any  Trust,  he  would  have  declared  the 
Trust.  It  was  in  the  power  of  the  Settler,  when  he 
made  his  Will,  to  nanae  his  Executors.  If  he  named 
none,  the  relationship  to  the  Settlor  would  hate  pointed 
out  who  were  to  be  his  Administrators. 

In  the  argument  in  Ripley  v.  Watertoorth  {b)  a  Case 
was  cited,  from  Salkeld  {c\  which  was  decided  between 
the  passing  of  the  Statute  of  Frauds  and  the  14  Geo.  2, 
e«  20.  In  that  Case  it  was  held  that,  under  the  Sta- 
tute of  Frauds,  the  Estate  was  made  Assets  for  payment 
of  Debts  only.  That  was  a  decision  that  persons  taking 
as  Personal  Representatives,  might  take  beneficially. 
A  similar  rule  was  adopted  in  Eoans  v.  Charles  (d). 
Where  is  the  liability  to  pay  Debts,  found  to  be  imposed 
upon  this  Copyhold  Property?  Sanders  v.  Franks  (e). 
It  never  was  the  property  of  the  Person  whose  next  of 
fi^in  are  now  claiming  it.  The  Property  never  was  in 
the  Author  of  the  Settlement.  His  Executors  or  Ad- 
ministrators take  it  as  Purchasers,  and  not  in  their 
representative  character.  He  was  Tenant  for  life, 
with  a  flower  of  appointing  two  Executors,  This 
Case  comes  within  the  Statute  of  Frauds,  which  says 
t6at  no  Trust  shall  be  raised  except  by  writing.  Could 
the  Executors  or  Administrators  be  sued  as  such.  If 
the  'trust  had  been  as  express,  for  the  Heirs,  as  it  is  Yor 
the  Executors  or  Administrators,  they  could  not  have 

{b)  7  Yes.  435.        {c)  Oldhem  v.  Vickerimg,  3  Salk.  464. 

id)  1  AuBtr.  128.  Upon  this  case  being  cited,  the  Vice^Ckath' 
ctUor  said  that  a  Case  had  been  decided  which  was  much  at 
vsuiance  with  it.    See  Bridge  v.  Abbofff  3  Bro.  C.  C.  324. 

(e)  2  Madd.  T47. 


c;a8£s  in  chafoeet. 

heett  sited  at  Law.  The  fistate  itf  tiot  aa  Asset  of  the 
Settlor,  either  at  Law  or  in  Equity.  No  Probate-duty 
ipould  be  payable  upon  it.  How  can  Property,  that 
Berer  was  vested-  in  a  Party,  be  applicable  to  pay  his 
Debts?  Cramner^s  Case^f).  This  Case  is  most  ably 
ducidated  in  5  Bae.  Ab.  733,  734.  If  the  limitation  to 
Executors  had  been  made  by  a  prior  Owner,  it  would 
have  been  {Nurt  of  bis  own  domimon.  This  Interest 
never  was  his  Property.  The  Court  cannot  make  it 
in  Asset  of  his.^  If  it  had  been  limited  to  the  right 
Heirs  of  A*  B.  they  would  have  taken  as  Purchasers: 
nd  it  would  not  have  been  held  that  they  took  it  as 
leal  Assets  of  A^  B.  If  it  was  not  Property  in  die 
Party,  his  Executors  or  Administrators  could  not  take 
it  as  part  of  his  Assets.  This  Estate,  being  Copyhold^ 
never  could  be  an  Asset  at  Law.  Prior  to  the  Statute 
af  Frauds,  aa  Heir  taking  as  Special  Occupant,  was  not 
Bable  to  Debts.  If  it  had  been  a  Legal  Estate,  and  not 
an  Equitable  one,  a  Court  of  Law  could  not  have 
mcfaed  it.  If  not,  how  can  this  Court  reaich  it?  If  it 
was  not  an  Asset  at  Law,  it  cannot  be  an  Asset  in  this 
Conart.  If  the  Limitation  had  been  to  the  Executors  or 
Administrators  of  the  Wife,  they,,  certainly,  would  not 
ftcve  been  liable. 
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Tke  wbole  of  the  Settlement  is* »  dt)claiUtion  of  Trusty 
ascept  as  t»  the  Inter^t  now  in  dispate.  This  shows 
tltat  the  Executors  or  Administrators  were  not  intended 
Ita^  ba  Trustees  of  it.  If,  however,  the  Executors  or 
Administrators  are  to  take  the  Property  as  Trustees, 
then  the  Widow  will  be  entitled  to  one  half  of  it. 


if)  Dyer,  309  a. 


332 

' . * 

Wkllm.in 

BOWRINO. 


CA3BS  Iir  CHANCERY. 

The  Solidtor^Omeral,  Mr.  Garrati,  and  Mr.  Tt^ 
for  the  Defendants : 

Throughout  the  Settlement,  every  Limitation  is 
governed  by  the  necessity  of  not  going  beyond  two 
Persons,  by  reason  of  the  Custom.  An  implied  Tkust 
cannot  be  raised,  where  the  character  of  the  objects  is 
such  as  to  raise  a  Trust;  as  in  the  case  of  Children. 
The  Children  were  the  principal  objects  of  the  Settle- 
ment. The  Executors  or  Administrators  were  -not  the 
objects  of  the  Settlement ;  therefore  it  cannot  be  argued 
that  the  latter  were  intended  to  take  beneficially^  be- 
cause the  former  were  intended  to  do  so.  There  were 
no  Children  to  take,  in  their  own  character,  and  the 
other  objects  of  the  Settlement^  take  in  respect  of  their 
office  only. 

Lord  Eldon  said  that  the  Husband  and  Wife  might 
contract,  with  each  other,  to  convert  the  Copyhold 
into  Personal  Estate  (g).  There  is  nothing,  in  the 
Statute  of  Frauds,  which  prevents  a  Trust  from  being 
raised  by  implication.  As  to  the  Estate  not  being 
Assets,  because  the  Property  was  not  vested  in  Joseph 
Bryant,  he  had  in  himself  the  whole  Property :  and  the 
Trust  of  a  Copyhold  for  Life,  is  Assets.  Cranmai^t 
Case  is  not  an  authority  for  the  purpose  for  which  it 
has  been  cited.  The  decision  turned  on  the  Limitation 
to  the  Grantor,  his  Heirs  and  Assigns,  which  is  found 
in  the  Argument,  but  not  in  the  Statement.  The  niti- 
mate  decision  in  that  Case,  took  place  in  44th  Eliz.  (A), 


{g)  See  2  Ru88.  379. 

(h)  The  Re|>orter  was  not  able  to  find  the  decision  above 
referred  to.    There  is  a  Case  of  Sparke  v.  Sparke  relating  to 
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and  was  expressly  the  reverse  of  what  was  decided 
originally  in  14  Eliz. 

The  decision  in  Sanders  v.  Franks  is  of  questionable 
authority ;  and  the  words  *'  for  his  and  their  own  use/' 
upon  which  that  Case  was  decided,  are  not  found  here. 
Enans  v.  Charles  has  been  frequently  denied  to  be  Law, 
To  make  Property  Assets^  it  is  not  necessary  that  it 
should  be  Personal  Property  in  the  Party  whose  Assets 
it  is.  Utbe»  v.  Godfrey  (t).  The  Case  in  Salkeld  haa 
been,  long  since,  overruled.  In  Bipley  v.  Waterworth 
Lord  JEUdon  says :  ''  In  the  Case  in  Salkeld,  the  question 
arose  in  a  Court  of  Law,  between  the  Statute  of  Frauds, 
and  the  other  Statute,  whether  the  Court  would  compel 
him  to  do  more  than  to  pay  the  Debts.  The  decision, 
as  far  aa  it  goes,  is  that  the  Court  would  not  interfere 
(iuther.  Yet  I  doubt  whether  an  Executor  or  Ad- 
ministrator ever  takes  anything,  as  such,  that  he  would 
not  be  bound  to  apply  as  Personal  Estate  of  the  Tes- 
tator (&)."  If  anything  is  taken  in  the  character  of 
Szecutor  or  Administrator,  it  must  be  part  of  the  Per- 
sonal Estate  of  the  Party  represented,  and  must  be 
applied  as  such ;  as  in  the  case  of  Stock  belonging  to 
a  Testator  whose  Will  is  not  attested  by  two  Witnesses. 
The  Administrators  may  not  be  Children ;  they  may  be 
Creditors.  Suppose  that  they  are  Creditors  for  5  /.,  and 
that  there  are  other  Creditors  for  1,000  L\  could  the 
former  take  the  whole  ?  They  could  get  it  only  on  the 
ground  that  it  was  Assets  for  payment  of  their  Debts. 
Whatever  an  Executor  or   Administrator   takes,    aa 

the  question  discoMecl,  and  which  was  decided  in  44  &  45 

^^.    See  Moore's  Rep.  666 ;  Cro.  Eliz.  666  &  840 ;  Yelv.  9. 

(f)  Dyer,  309,  b.  note  78.  (k)  7  Ves.  438, 
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Executor  or  Administrator,  he  takes  subject  to  Debts, 
and  to  all  the  Rights  which  exist  against  an  Executonr 
or  Administrator. 

None  of  the  Limitations  after  those  to  the  Husband 
and  Wife,  are  to  take  effect  until  after  the  death  of  the 
Survivor  of  the  Husband  and  Wife.  Yet  it  is  said 
that  the  Wife  was  intended  to  take,  if  she  survived  her 
Husband.  Suppose  that  the  Wife  had  died  within  two 
Calendar  Months  after  the  death  of  her  Husband,  and 
administration  de  bonis  non  of  her  Husband  had  been 
granted ;  who  would  have  been  entitled  ?  Clearly  not  the 
Wife's  Representatives.  She  took  an  express  Estate  for 
Life  :  the  Limitation  to  the  Executors  or  Administrators 
is  not  to  take  effect  till  after  her  death.  The  clear  effect 
of  the  Instrument  is  that  the  Executors  or  Administrators 
were  intended  to  take  the  Property,  in  their  official  cha- 
racter only.  The  Limitation  to  them  was  meant  to  give 
a  beneficial  Interest  to  the  Persons  entitled  under  the 
Will  of  the  Settlor,  in  case  it  was  not  attested  so  as  to 
be  an  execution  of  the  Power  contained  in  the  Settle- 
ment, or  to  his  next  of  Kin,  in  case  he  died  intestate. 

Lord  Eldon,  in  hi»  Judgment  upon  the  appeal  in  this 
Case,  says :  "  Another  question  is  whether  the  Limita* 
tion  being  to  the  Person  by  the  description  of  an  office, 
namely,  to  Executors  or  Administrators,  the  Wife, 
taking  the  Copyhold  as  Administratrix  of  her  Husband, 
took  it  for  her  own  use  and  benefit?  May  it  not  be  heldy 
hy  analogy  to  those  Cases  in  which  the  Exiecutor  taking 
Leases  pur  autre  vie  as  Special  Occupant,  has  been 
d^med  a  Trustee  for  the  next  of  Kin  of  his  Testator, 
that  the  meaning  of  the  Parties  in  the  Agreement  made 
on  their  Marriage,  was  that  the  Executor  or  Adflnnis- 
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tmtor  was  to  take  the  Copyhold  Estates  for  the  purpoiSe 
of  making  each  Copyhold,  so  coming  to  him,  a  Personal 
Interest  of  the  Husband  and  Wife  respectively"  (/). 
Lord  Eldon*B  opinion,  therefore,  seems  to  be  clearly  in 
oar  favour.  It  was  quite  accidental  who  would  be  the 
Executors  or  Administrators.  As  the  Custom  of  the 
Manor  would  not  allow  of  there  being  more  than  two 
Tenants,  the  Limitation  in  question,  was  a  device  to 
keep  the  Property  in  the  Settlor's  own  Family ;  and 
tkere  were  no  Persons  who  could  be  so  properly  pointed 
out  for  that  purpose,  as  those  who  were  to  have  the 
administration  of  the  Settlor's  Personal  Estate.  West- 
fdmg  V.  Westfaling  (m).  Sutton  v.  Chetwynd  (ji). 
Duke  of  Devon  v.  Kinton  (o).    Price  v.  Strange  (p). 

The  Vice  Cha|9CELix>r  t 

All  the  useM  learning  upon  the  question  -that  has 
arisen  itt  this  Cause,  is  to  be  found  in  the  Report  of  the 
Case  of  Ripley  v.  fVaterworth. 

The  general  opinion  is  that  whatever  a  Person  takes 
as  Executor  or  Administrator,  he  takes  as  part  of  the 
Personal  Estate  of  the  Testator  or  Intestate.  Nothing 
in  the  course  of  the  argument  has  shaken  what  is  laid 
down  by  Lord  Eldon  in  Ripley  v.  Watervoorth.  All  the 
Cases  that  have  been  cited  show  a  gradual  convei^ence 
of  mind  to  the  decision  which  he  came  to  in  that 
Case. 

Eioam  v.  Charles  has  nothing  to  do  with  the  present 

{t)  2  Ru88.  380.         (m)  3  Atk.  460.  (n)  3  Mer.  249. 

(o)  2  Vera.  719,  &  2  P.  W.  381.    {p)  Madd.  &  Geld.  159. 
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question;  nor  has  the  case  of  Sanders  v.  Franks  2Jiif 
bearing  upon  it. 

The  judgment  deUvered  by  Lord  lUdon,  upon  the 
Appeal^  contains  a  clear  expression  of  opinion  that  the 
ultimate  limitation  to  the  Executors,  or  Administratons, 
could  only  be  supported  as  a  mutual  contract,  between 
the  Husband  and  Wife,  that,  in  the  events  of  there 
being  no  issue  of  the  Marriage,  and  of  the  Powers  <rf* 
Appointment  not  being  exercised,  the  Personal  Estate  of 
each  of  them  should  have  a  reciprocal  benefit  (9).  It 
appears  to  me,  th^nrfore,  that  I  have  an  unerring  light 
to  guide  me  in  deciding  upon  the  point  in  this  Cause ; 
and  that  I  am  bound  to  declare  that  Elizabeth  Brj^ant 
did  take  the  Equitable  Fee  in  this  Copyhold  Estate,  as 
the  Administratrix  of  her  Husband,  Itnd  as  part  of  his  Per- 
sonal Estate.  The  Husband  has  been  so  long  dead,  that 
there  can  be  no  question  as  to  whether  all  his  Debts 
have  been  paid  or  not :  therefore,  the  Persons  entitled 
under  the  Statute  of  Distributions  will  take  the  Estate. 


Declare  that  Elizabeth  Bryant  is,  as  the  Administra* 
trix  of  the  Goods  and  Chattels,  Rights  and  Credits  of  her 
late  Husband,  Jo9q>h  Bryant,  entitled  to  the  Equitable 
Fee  of  the  Copyhold  or  Customary  Estate  in  question, 
hdd  of  the  Manor  of  Slope,  in  the  County  of  Dorset,  as 
jgh  of  his  Personal  Estate,  for  the  benefit  of  hersdU*  and 
the  next  elf  Kin  of  the  said  Joseph  Bryant,  accordii^ 
to  the  Statute  fiyr  Distribution  of  Intestates  Estates. 
Order  that  it  be  referred  back  to  the  Master,  to  take  an 


(q)  See  2  Rusft.  379,  380. 
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iuMX>uDt  of  the  Rents  and  Profits  of  the  said  Copyhold 
Estate  received  by  the  Plaintiff^  or  by  any  other  Person 
or  Perscms  by  his  Order,  or  for  his  use,  since  he  came 
into  possession  thereof;  and  that  the  amount  thereof  be 
answered  by  the  Plaintiff;  that  the  Copyhold  Estate  be 
sold,  with  the  approbation  of  the  Master,  and,  in  ordef 
to  such  Sale,  all  Deeds  and  Writings  in  the  custody 
or  power  of  any  of  the  Parties,  are  to  be  produced  be^ 
fore  the  Master,  upon  oath.    Order,  that  the  Money  to 
arise  by  such  Sale  be  paid  into  the  Bank,  with  the  pri- 
vity of  the  Accountant-General,  to  the  Credit  of  the 
Cause,  subject  to  the  further  Order  of  the  Court.    And, 
finr  the  purpose  of  taking  the  said  Accounts,  all  Parties 
are  to  be  Examined  upon  Interrogatories,  &c. ;  and  are 
to  produce,  on  oath,  before  him,  all  Books,  Papers,  Writ* 
ings,  &c.   And  it  is  ordered,  that  the  Master  do  tax  the 
Costs  Charges  and  Expenses  of  all  Parties  of  and  re- 
lating to  the  Suit  and  the  Appeal.    And  this  Court  doth 
declare  that  the  Money  to  arise  by  such  Sale,  and  the 
amount  of  the  said  Rents  and  Profits,  ought  to  be  ap« 
plied,  first,  in  payment  of  such  Costs,  Charges  and  Ex- 
penses, and  the  Residue  divided  in  the  manner  follow- 
ing: one  Moiety  thereof  to  the  legal  Personal  Represen- 
tative of  Elizabeth  Bryant ^  but  in  Trust  for  the  Plaintiff 
Christopher  Wellman,  subject  to  the  Debts,  if  any,  of  the 
said  Elizabeth  BryafU,  and  the  other  Moiety  thereof  to 
be  divided  into  Six  equal  Parts ;  (that  is  to  say,)  one 
Sixth  Part  thereof  for  the  use  and  benefit  of  the  De- 
fendant JosepA  jBotrmg ;  one  other  Sixth  Part  thereof 
for  the  use  or  benefit  of  the  Defendant  Mary  Genge; 
one  other  Sixth  Part  thereof  for  the  use  or  benefit 
of  the  Defendant  George  Bowring\    one  other  Sixth 
Part  thereof  for  the  use  or  benefit  of  the  Defendant 
Elizabeth  Weaver;    one  other  Sixth  Part  thereof  for 
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the  use  or  benefit  of  the  Defendants  Bickard  Gemg$ 
andJitmies  MatMon  Hansford,  as  the  legal  Penonal  Re* 
presentatives  of  Jane  ^xe,  deceased ;  and  the  remaining 
Sixth  Part  thereof  for  the  use  or  benefit  of  the  legal  Per* 
sonal  Representative  otJokn  Bowring,  deceased.  And 
it  is  ordered,  that  the  Master  do  divide  the  same  accord* 
ingly;  and  any  of  the  Parties  are  to  be  at  liberty  to 
apply,  &c. 


1830  : 
4th  February. 
' y ' 

^Practice. 
Amendment. 

A   Defendant 
*  against  whom 
a  Subpctna  is 
prayed,  on  his 
coming  within 
the  Jinsdiction, 
^  is  not,  in  sub- 
stance, a  Party 
to  the  Suit ;  and 
therefore  the 
Bill  cannot  be 
amended  after 
the  expiration  of 
six  weeks  from 
the  time  when 
the  last  of  the 
Answers  of  the 
Defendants  who 
are  within  the 
Jurisdiction,  is  to 
be  deemed  suffi- 
cient, though 
the  other  De- 
fendant may  not 
have  answered. 


THE  KING  OF  SPAIN  v.  HULLETT. 

MaCHADO,  one  of  the  Defendants  in  this  Caus^ 
was  out  of  the  Jurisdiction  of  the  Court;  and  a  Sub^ 
pana  was  prayed  against  him  when  he  should  come 
within  the  Jurisdiction ;  but  he  had  not  appeared.  In* 
July  1B28,  the  Answers  of  the  Defendants,  who  were 
within  the  Jurisdiction  of  the  Court,  were  filed.  In 
January  1830,  the  Plaintifi"  obtained  an  Order  to  amend, 
his  BiU. 

Mr.  Pepys  and  Mr.  James  Russell,  for  the  Defendants 
who  had  answered,  now  moved  to  discharge  the  Order 
to  Amend,  for  irregularity,  on  the  ground  that  it  had  not 
been  obtained  within  the  time  limited  by  the  13th  of  the 
New  Orders* 

Sir  C.  Wetherell  and  Mr.  Wheatley,  for  the  Plaiutifl; 
contended  that  the  Order  to  Amend  had  been  regulariy 
obtained,  because  the  Defendant  Machado  had  not  yet 
put  in  his  Answer. 

The  Vice-chancellor  said  that,  as  the  Subpana  vi-as 
prayed  against  Machado,  only  when  he  should  come 
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withia  the  Jurisdiction  of  the  Court,  he  was,  in  sub 
stance,  not  a  party  to  the  Suit,  and,  consequently,  that 
this  Case  did  not  come  within  the  spirit  of  the  13th 
Older ;  and  that  the  Order  to  Amend  had,  therefore, 
been  irregularly  obtained,  and  must  be  discharged,  with 
Costi. 
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1  HIS  was  a  Petition  presented  by  an  Infant,  not  in  any 
Suit,  for  an  Order  for  a  Reference  to  the  Master  as  to 
Maintenance  out  of  his  Freehold  Estates,  the  Rents  of 
which  were  260  /•  per  annum. 

Mr.  Boo^A  appeared  for  the  Petitioner. 

The  Vice-Chancellor  said  that  Lord  Eldon  had,  dur- 
ing the  latter  part  of  his  judicial  life,  refused  to  make 
an  Order  for  a  Reference,  as  to  Maintenance  out  of  an 
Infant's  Freehold  Estate,  without  Suit:  but  that  he 
could  never  discover  the  reason  for  such  refusal,  as  the 
Order  discharged  the  Party  making  the  payment,  to 
the  extent  only  of  the  allowance  made ;  and  his  Honor 
directed  a  Reference  to  be  made  according  to  the  prayer 
of  the  Petition  (a). 


1890: 
4th  February. 

Practice*  Infant. 


Order  for  a  Re- 
ference as  to 
Maintenance 
out  of  an  In- 
fant's Freehold 
Estate,  made 
upon  Petitim 
without  Suit.      , 


(a)  See  Ex  parte  Lakin,  4  Russ.  307 ;  and  In  the  matter  of 
Sir  fV.  MolestDorthj  ibid.  308,  iu  note. 
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i8ao:  GRANT  v.  GRANT. 

8Ui,9th,&  nth 

aShlSiidb^  Sir  ALEXANDER  GRANT,  of  Dahey,  inSc^i^ 

*        '  land,  Barty  the  Great-Uncle  of  the  Plaintiff,  Sir  Afar* 

^^*  ander  Cray  Grant,  being  seised  as  Heir  of  Entail  of  the 

Where  an  Estate  of  Dahey,  and  being  seised  in  fee  of  certain 

Obligor  has,  by  Plantations  and  Estates  in  Jamaica,  made  his  Will, 

ceMtinn^d^y-  ^^^  ^^^  ^^^  ^^  April  1772,  and  thereby  gave  two 
ed  the  OWgee  sums  of  3,000  /.  to  each  of  his  Nephews,  Peter  Gremi 
o^is'^nj^^  and  James  Gran/,  and  a  sum  of  2,000/.  to  hisNei^mr 
Cattrt  of  Equity  Charles  Grant,  the  Defendant ;  and  he  directed  that  the 
will  decree  pay-  Legacies  he  had  so  given  to  his  Nephews  should  not  be 

aroooiit  of  Prin«  ^^  ^  ^^'^  ^  ^  Release  or  Discharge  of  any  Debt  they 
cipal  and  Inte-  might  owe  to  him  at  his  death,  but  that  each  of  them 
it*^  ei^^  should  be  accountable  for  and  pay  such  Sums  of  Money 
of  U^  as  they  should  respectively  owe  to  him;  and  he  directed 
the  Legacies  to  be  paid,  at  the  expiration  of  three  yean 
from  his  decease^  with  Interest  at  five  per  Cent,  per  An- 
num, to  commence  from  the  end  of  one  year  after  Us 
decease ;  and  he  charged  the  Legacies  upon  all  his  Real 
and  Personal  Estates,  except  his  Real  Estate  in  Scotlami% 
and  he  appointed  his  Wife,  Lady  Elizabeth  Grant,  the 
Right  hon.  James  Montgomery,  his  Brother,  Ludmndt 
Grant,  and  John  Spottiswoode,  and  Peter  Grant,  bis  Ne- 
phew, Executors  of  his  Will*  And  he  devised  all  his 
Real  Estates  (except  his  Estate  in  Scotland)9Jid  the  leti- 
due  of  his  Personal  Estate,  to  his  Execntorai,  subject  to 
his  Debts  and  Legacies,  in  Trust  for  the  Heir  to  the  Es- 
tate at  Dalvey  and  his  other  Estates  in  Scotland,  for  Us 
life,  with  remainder  to  the  next  Heir  of  Entail  of  those 
Estates,  his  Heirs  and  Assigns.     He  afterwards  made 
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a  Oodieil^  dated  in  July  1772»  by  which  he  directed  that 
die  Legaeiet  ehoald  not  be  paid  till  ae^ren  years  after  his 


TheTeaHttor  died  tm  the  Od  of  Angnst  1772,  tearing 
hiB  Bfoliier,  Ludovick,  who  became  Sir  Ludamek  Grant, 
hia  Beir  at  Law  and  Hmr  of  Entail  of  the  Estates  in 
Scotland.  Upon  the  death  of  Sir  Alexander  Grant,  the 
l\B8tator»  the  Trustees  and  Executors  prevailed  upon 
Alexai^der  Grant,  who  was  the  eldest  Son  of  Sir  LudtH 
mek,  and  the  Fadier  of  the  Plaintiff,  to  go  to  Jamaica, 
and  to  net  as  their  agent  in  the  cultivation  and  manage^ 
ment  of  the  Testator's  Estates  in  that  Island.  James 
Grant  was  indebted  to  the  Testator,  at  his  decease,  in 
684  /.'  6.9.  3  d*,  which,  being  deducted  from  J.  Grants 
Legaoyof  3y00o/.y  left  a  Balance  of  2,315/.  139.  Qd* 
dne  to  -him.  By  a  Deed,  dated  the  7th  of  February 
1774,  James  Grant  assigned  the  sum  of  750  /.,  part 
of  his  Legacy,  to  Sir  Ht^h  Inglis,  as  a  security  for  a 
Debt  dne  from  him  to  Sir  H.  IngKs ;  and  by  an  Instru* 
ment  ^  eyen  date,  he  also  assigned  the  sum  of  750 1., 
other  part  of  the  same  Legacy,  to  Francis  Russell,  as  a 
security  for  a  Debt  due  ta  RnsselL  By  another  Deed, 
dated  the  ^d  of  January  1 779,.  Peter  Grant  asmgned 
his  Legacy  of  3,000  /.  to  James  Grant,  redeemable  upon 
die  payment  of  4,000/.  By  a  Deed  of  the  6th  of 
March  1783,  after  reciting  the  Assignment  of  dd  Jan. 
^779>  Jomes  Grant  assigned  Peter  Gremt^B  Legacy 
to  Akxander  Grant,  the  Plaintiff's  Father,  and  the 
Interest  due  thereon,  and  the  Assignment .  thereof  of 
the  2d  of  January  1 779.  In  the  month  of  December 
lyS^,  Charles  Grant,  the  Defendant,  purchased  from 
Jnmes  Charles  Shoho  Douglas,  an  Estate  called  Hope' 


341 
1830. 

Gaavt 
Gravt. 


^■r* 


Geahp 


342  CASES    IN    CHANCERY. 

1830.  well,  in  Jamaica,  for  50/)00  /. ;  and  Charles  Grant  pre-' 
vailed  on  Peter  Grant  (they  being  then  both  resident  ut 
Jamaica)  to  join  with  him  in  executing  fiye  B<md8  to 
Gra  t-  Ihuglas,  in  penalties  amounting  to  22^30/.  6«.  a  A, 
for  the  purpose  of  securing  10,000  iL«  part' of  the  Pur- 
chase Money,,  and  Interest  at  six  per  Cent.  And  by 
an  Indenture  of  December  1782,  Charles  Grant,  and 
Peter  Grant,  both  in  his  own  right,  and  as  the  Attorney 
for  his  Brother  James  Grant,  assigned,  to  Douglas,  the 
three  Legacies,  subject  to  redemption  on  payment  of 
the  Money  that  was  secured  by  the  Bonds.  In  April 
1783,  James.  Grant  and  Peter  Grant  respectively  be* 
came  Bankrupts..  The  same  persons  were  the  Assig^-^ 
nees  under  both  Commissions ;  but  they  were  not  mader 
parties  to  the  Suit  after  mentioned.  In  July  lyOs*^ 
and  before  the  Bonds  were  payable,  Mr.  Douglas,  at  the 
request  of  Charles  Grant,  filed  a  Bill  in  the  Court  of 
Chancery  in  Jamaica,  against  the  Executors  of  the  Tes- 
tator and  against  Charles,  Peter,  and  James  Grant, 
in  order  to  enforce  payment  of  the  Legacies  in  part 
satisfaction  of  the  Bonds.  In  September  1 783,  Mr» 
Douglas  died,  and  the  Suit  was  revived  by  G.  Cutkbert, 
John  Fergusson,  and  William  Ross,  his  Executors ;  and 
on  the  21st  of  May  1788,  the  Cause  was  heard  and  a 
Decree  was  made,  referring  it  to  the  Master  to  take  an 
account  of  what  was  due  on  the  Legacies,  and  of  the 
Real  and  Personal  Estates  of  the  Testator,  Sir  A.  Grant 
but  no  account  was  directed  of  the  other  Legacies  giv^i 
by  the  Testator,  or  of  his  Debts.  The  Master  made  a 
separate  Report  of  what  was  due  on  the  Legacies,  on  the 
11th  of  May  1789,  by  which  it  appeared  that  there 
was  due,  for  Principal  and  Interest,  3,898  /•  1  f .  6d.  to 
James  Grant,  5j050  /•  to  Peter  Grant,  and  2,966  ^  13  s,  4 1^ 
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lo  Charles  Grant,  making  altogether  i  i>gi4  /•  14  <•  lOd. 
•due  in  respect  of  the  Legacies.  James  Graitf- had  ob- 
tained his  Certificate  in  June  1 783.  Gbamt 

0. 
G&ANT 

On  the  igth  of  February  1793,  the  Master  made  his 
Gen^nd  Report  in  the  Cause,  by  which  he  found  that 
there  was  a  very  large  Balance  in  the  hands  of  the 
Executors  amounting  to  206,605 /•  %s.  2d.  Currency ; 
and  that  Report  was  confirmed,  by  an  Order  of  the 
35th  of  April  1793«  from  which,  however,  there  was  an 
appeal  to  the  King  in  Council,  and  the  Order  was 
affirmed.  In  April  1790,  James  Grant  paid,  to  Inglis 
Is  RusseUg  the  Sums  secured  by  the  Assignments  of  the 
two  Sums  of  750  /. .  and  750  /.,  Portions  of  his  Legacy, 
and  those  Sums  were  then  re-assigned  to  hinu 

Sir  Ludovick  Grant  died  in  the  year  1790,  and  there- 
upon Alexander  Grant,  his  eldest  Son,  became  Sir 
Alexander  Grant,  and  the  Heir-at-Law  and  next  Heir 
of  Entail  to  the  Testator,  and  consequently  he  became 
entitled  to  the  residue  of  the  Testator's  Real  and  Per- 
sonal EstateSf  subject  to  the  payment  of  his  Debts  and 
Lq^acies. 

In  December  1792,  Sir  Alexander  Grant,  contracted! 
with  Mr.  RosSf  the  surviving  Executor  of  Mr.  Douglas,. 
for  the  Purchase  of  the  Debt  of  1 0,000  /. ;  and,  by  an: 
Indenture  of  17th  December,  1792,  the  Bonds  and 
Legacies  were  assigned  by  Mr.  Ross  to  Alexander  Undo, 
in  Trust  for  Sir  Alexander  Grant,  upon  payment  to 
Boss  of  the  Consideration  Money.    In  February  1 793, 
Actions  were  brought,  on  the  Bonds,  in  Jamaica,  in  the 
Name  of  Lindo,  against  Charles  Grant ;  and,  on  the 
3d  of  May  1793,  Charles  Grant  filed  a  Bill  in  the  Court 
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'<yf  Chancery^  in  Jamaica,  against  Sir  Aleratider  Crrami, 
Lindo  and  Ross,  and  against  the  ExecuUnrB  of  Sir 
Alexander  Grant,  the  Testator,  and  against  Peier  Gramt, 
praying  that  the  Assignment  to  Undo  might  be  de- 
clared fraudulent,  and  that  the  Legacies  of  Charles 
Grant,  Peter  Grant  and  James  Grant,  might  be  deemed 
a  Payment,  so  far  as  the  same  would  extend^  of  tiie 
Bonds  of  Charles  and  Peter  Grant,  and  that  Rou  and 
Undo  might  be  decreed  to  resort,  for  Payment  of  tiie 
Legacies,  to  the  Estate  akme  of  the  Testator :  and  that 
it  might  be  declared  that  Charles  Grant  ought  to  have 
the  amount  due  on  the  Legacies  applied  in  reduction  of 
the  Bonds,  and  that  Sir  Alexander  Grant  and  Undo 
might  be  directed  to  deliver  up  or  cancel  the  said 
Bonds  {Charles  Gramt  offmng  to   pay  any  Baliemoe 
that  should  appear  due  after  applying  the  Amount  of 
tile  Legacies  as  aforesaid)  and  that  it  might  be  referred 
to  the  Master  to  take  an  account  of  what  was  due  on 
the  Bonds,  and  that,  on  the  coming  in  of  the  Report, 
and   on    Charles   Grant  paying  into    Court  the  dif* 
fSorence  between  the  amount  of  the  Legacies  and  of  the 
Bonds,  Sir  Alexander  Grant  or  Undo  might  be  directed 
to  deliver  up  or  cancel  the  Bonds ;  and  that,  in  the 
meantime.  Sir  Alexander  Grant,  Undo  and  Ross  might 
be  restrained  from  disposing  of  the  Bonds  and  L^- 
oies,  and  from  taking  any  steps,  at  Law,  by  virtue  of 
the  Alignment,  and  also  from  proceeding  at  Law  with 
any  Action  on  the  Bonds. 


On  the  25th  of  January  1794,  an  Injunction  was 
granted  to  restrain  Sir  Alexander  Grant,  Ross  and 
Undo  from  disposing  of  the  Bonds  and  proceeding,  at 
Law,  against  Charles  Grant,  upon  the  same.  From  that 
Order  there  was  an  Appeal  to  His  Majesty  in  Council, 
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fmd,  on  the  ist  of  May  1799,  the  Order  of  the  Court 
below  was  affirmed,  and  Charles  Grant  was  directed  to 
account  for  all  Monies  received  for  or  on  account  of 
the  Testator^  or  the  Legacies  given  by  his  Will.  On 
the  7th  of  April  1 800,  James  Grant j  together  with  the 
Assignees  under  the  Commissions  against  him  and 
Peter  Grant,  filed  a  Bill  in  Jamaica  against  Charles 
Grant,  against  the  Executors  of  Sir  Alexander  Grant, 
the  Testator,  and  against  Sir  Alexander  Grant,  Peter 
Grant  and  Undo,  praying  that  Charles  Grant  might  be 
decreed  to  pay,  the  amount  due  from  him  on  the  Bonds, 
to  Sir  Alexander  Grant,  so  as  to  exonerate  the  Legacies 
^iven  to  Peter  and  James  Grant,  and  that  those  Lega- 
cies might  be  paid  to  the  Assignees,  out  of  the  Estates 
of  the  Testator,  and  that  an  Account  might  be  taken  of 
the  Real  and  Personal  Estates  of  the  Testator,  and 
of  his  Debts  and  Legacies.  On  the  2d  of  February 
1807,  a  Decree  was  pronounced,  in  this  Suit,  by  which 
it  was  ordered  that  Charles  Grant  should,  on  or  before 
the  31st  of  July  then  next,  pay  to  Sir  Alexander  Grant, 
the  Sum  of  2,315  /.  13  «.  9  d.,  being  the  Balance  of  the 
Legacy  bequeathed  to  James  Grant,  and  reported  due 
in  the  Suit  instituted  by  Douglas,  with  Interest  at 
5  per  Cent.,  and  also  the  3,000  /•  bequeathed  to  Peter 
Grant,  with  Interest,  in  part  payment  of  the  Bonds, 
and  that  thereby  the  Legacies  bequeathed  to  James 
and  Peter  Grant  should  be  exonerated  from  the  Assign- 
ment of  December  1782;  and  it  was  further  decreed 
thut  Sir  J.  Grant  should,  out  of  the  Estate  of  the 
Testator,  which  had  come  to  his  hands,  pay,  to 
James  Grant,  the  two  Sums  of  750  h  each,  on  or  before 
the  31st  of  July  then  next,  with  Interest,  from  the  30th 
of  April  1790;  and  that  Sir  A.  Grant  should  pay,  to 
the  Assignees  of  James  and  Peter  Grant,  the  residue  of 
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1B30. ^     James  Grani's  Legacy,  and  also  the  Legacy  bequeathed 

to  Peter  Grant »  with  Interest. 

Charles  Grant  and  Sir  Alexander  Grant  both  appealed 
to  the  King  in  Council  from  that  Decree :  and,  by  an 
Order  dated  the  12th  of  June  i8og,  the  Decree  of  die 
!2d  February  1807  was  reversed ;  and,  in  lieu  of  what 
had  been  decreed  by  the  Court  below,  it  waa  decreed 
that  it  should  be  referred  to  the  Master  to  compule 
subsequent  Interest,  on  the  Legacies  to  Peter  and 
James  Grants  from  the  foot  of  the  Report  in  the  Suit 
nstituted  by  Douglas  \  and  that,  in  respect  of  die 
benefit  which  the  Assignees  of  Peter  and  James  Gras^ 
had  derived  from  the  Accounts  of  the  Testator's  Estate 
having  been  taken,  and  the  amount  of  what  waa  due 
on  the  Legacies  to  Peter  and  James  Grant  having  beefl 
ascertained,  in  the  said  Suit,  they  ought  to  allow,  to 
the  Appellant  Charles  Grant,  a  reasonable  proportion 
of  the  Costs  and  Charges  and  Expenses  incurred  by 
him  in  such  Suit :  and  that  the  Master  should  settkr 
and  ascertain  such  Proportion :  and  that  Charles  GratU 
should  be  at  liberty  to  deduct  the  same  out  of  what 
should  appear  to  be  due  on  the  Legacies  to  Peter  and 
James  Grant :  and  that  Charles  Grant  should  pay,  to 
Sir  Alexander  Grant,  the  residue  of  what  should  be 
found  due  on  the  Legacies,  in  part  payment  of  the 
Bonds  executed  by  Charles  Grant  and  Peter  Grant,  to 
Dot^las,  and  assigned  to  Undo  in  Trust  for  Sir 
Alexander  Grant :  and  that  Sir  Alexander  Grant 
should,  out  of  what  he  should  receive,  pay,  to  James 
Grant,  what  should  be  ascertained  to  be  due  to  him  in 
respect  of  the  two  Sums  of  750/.  each,  part  of  the 
Legacy  bequeathed  to  James  Grants  and  that  Sir 
Alexander  Grant  should  pay,  the  residue  of  what  be 
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fihoald  have  so  received,  to  the  Assignees  of  the  Estated 
of  Peter  Grant  and  James  Grant. 

In  pniMance  of  this  Order,  the  Master  made  a  Re- 
port dated  the  14th  of  January  1811,  and  thereby  cer« 
tified  that  there  was  due,  on  the  Xegacy  to  Peter 
ixrant,  up  to  1st  December  i8ix),  8,300/.,  and  on  the 
Legacy  to  James  Grant,  up  to  the  same  day, 
6406/.  145.  8  id.,  and  the  Master  allowed,  to  Charles 
Grant,  for  his  Proportion  of  the  Costs,  1 ,953  /.  is.  yd. 
Charles  Grant  excepted  to  this  Report;  and  those  Ex^^ 
ceptions  were  overruled  and  the  Report  confirmed,  by 
an  Order  of  the  Court  in  Jamaica,  on  the  i6th  of  Sep- 
temb^  181 1.  From  that  Order,  Charles  Grant  ap- 
pealed to  the  King  in  Council,  and,  on  the  i6th  of  April 
1818,  that  Order  was  confirmed.  On  the  11th  of 
February  i8ig,  Charles  Grant,  in  pursuance  of  the 
Order  of  the  12th  of  June  i8og,  paid  the  Balance  due 
in  respect  of  the  Legacies  of  Peter  and  Charles  Grarit, 
after  deducting  what  the  Master  had  allowed  him  for 
Costs,  and  thereupon  the  Legacies  of  James  and  Peter 
Grant  were  assigned  to  Sir  il.  Grant,  by  the  Personal 
Representatives  of  James  Grant,  and  the  Assignees  of 
James  and  Peter  Grant ;  and  Sir  Alexander  Grant 
gave,  to  Charles  Grant,  a  receipt  for  16,884  L,  being 
the  amount  of  what  the  Master  had  found  due  in  re* 
ftpect  of  the  Legacies,  with  subsequent  Interest  thereon. 

On  the  24th  of  July  1825,  Sir  Alexander  Grant  died^ 
and  the  Plaintifi",  Sir  Alexander  Cray  Grant  became  his 
Administrator  with  the  Will  annexed. 

On  the  11th  of  January  1827,  the  Bill  in  this  Cause 
was  filed>  by  Sir  Alexander  Cray  Grants  the  Repre* 
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sentatiyes  of  Douglas  and  the  Representatives  of 
against  Charles  Grant. 


The  Bill  was  amended  in  August  1827 :  Itchatged 
that,  although  it  appeared,  by  the  Master^s  Report  in  the 
Suit  instituted  by  Douglas,  that  Assets  of  the  Testator 
amounting  to  208,605 /•  8«.  2<L  currency  had  come  t9 
the  hands  of  the  Executors  and  Trustees  of  the  TestatOTp 
the  Report  was  iallacious,  and  was  stated  and  taken 
ex  parte,  and  was  framed  upon  the  estimated  value  or 
supposed  produce  of  the  Testator's  Property,  and  not 
according  to  the  actual  Receipts  and  Payments  of  the 
Executors  and  Trustees :  and  that  the  Master  had  never 
seen  the  accounts  of  the  Executors  and  Trusteeg,  who 
were  all  resident  in  Great  Britain,  and  therefore  could 
not  fonn  a  correct  estimate  of  the  outgoings  on  the 
Sales  of  Produce  in  England,  or  of  the  Prices  at  whick 
such  Sales  were  eflfected,  or  of  the  Costs  of  Supplies  sent 
out  to  the  Estates,  and  that  the  Master  had  never  seen 
any  account  of  the  Payments  made,  by  the  Executore 
and  Trustees,  in  discharge  of  the  Testator's  Debts,  or 
of  their  other  Disbursements  in  the  Administration  of 
his  Estate :  that  the  Decree  in  that  Suit  was  defective^ 
as  it  did  not  direct  any  account  to  be  taken  of  the  Tes- 
tator's Debts,  funeral  and  testamentary  Expenses  or 
L^acies:  that  Charles  Grant  solicited  and  prevailed 
on  Douglas  to  institute  the  Suit:  that  the  proceedings 
in  the  before-mentioned  Suits  were,  from  time  to  time, 
protracted  by  Charles  Grant ;  and  that  the  final  settle- 
ment of  the  matters  in  dispute,  in  the  Suit  commenced 
in  1800,  was  delayed  by  various  exceptions,  a{^peals 
and  vexatious  proceedings  by  C.  Grant :  that,  on  the 
ftd  of  December  1818,  36  years  Interest  was  doe  00  the 
Bonds,  amounting  to  ai,6oo/. :  that  the  16,884  /,  paid 
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by  CGmn/ ought  to  be  applied  inreductionof  the  Interest         1830. 
on  the  Bonds^  and  not  of  the  Principal,  leaving  the  Bonds     '        ^ 
securities  for  the  Principal  10,000/.,  and  a  Balance  of        Grant 

^,, ^  onds  were         Ghant. 

lost,  and  that  C.  Grant  was  about  to  quit  the  Kingdom. 
The  BiU  prayed  that  an  Account  might  be  taken  of  all 
the  Sums  of  Money  then  due  and  owing  for  Principal 
and  Interest  in  respect  of  the  Bonds,  and  that  the  De- 
fendant, Charles  Grant,  might  be  decreed  to  pay,  to  the 
Plaintiff,  Sir  Alexander  Cray  Grant,  as  such  Adminis- 
trator as  aforesaid,  what  might  be  found  due  on  the  taking 
of  the  Account,  and  that  the  Defendant,  Charles  Grant y 
might  be  decreed  to  give  Security,  to  be  approved  of  by 
one  of  the  Masters,  in  order  to  secure  to  the  Plaintiff,  as 
such  Administrator,  the  Monies  due  and  owing  in 
respect  of  the  Bonds ;  and  that  a  writ  of  ne  exeat 
Kegno  might  be  issued  against  the  Defendant,  who  was 
then  about  to  leave  the  Kingdom,  and  that  it  might  be 
marked  Tor  the  Sum  of  13,000  /. 

The  Writ  o(ne  exeat,  marked  for  13,000/.  was  issued 
against  the  Defendant  on  the  12th  of  January  1827; 
but  afterwards  it  was  ordered  to  be  marked  for 
6,500  /•  (a). 

The  chief  question  in  the  Cause,  was  whether  the 
Plaintiff's  Claim  in  respect  of  the  10,000  L  and  Interest 
was  or  not  to  be  limited  to  the  Amount  of  the  Penalties 
of  the  Bonds. 

The  Solicitor-General  and  Mr.  M'Arthur,  for  the 
Plaintiff: 

It  was  a  Fraud,  on  the  part  of  Charles  Grant,  in  the 


(a)  See  3  Russ.  598. 
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Legal  sense  of  the  w(Mtl,  to  procmre  DcugUu  to  file  « 
Bill  against  the  Persons  representing  the  Estate  of  the 
Testator^  the  object  of  which  was  to  bring  the  Legacies^ 
given  to  Peter  and  James  Grant,  in  liquidation  of  bis 
own  obligations ;  and  it  is  clear  that,  instead  of  having 
a  right  to  their  Legacies,  he  was  bounds  as  between 
them,  to  relieve  th^r  Legacies  from  the  obligations  of 
his  Debts.  In  that  Suit  a  Decree  was  afterwards  made; 
and  which,  without  directing  any  Account  of  the  Debts 
and  Testamentary  and  Funeral  Expenses,  8u!.  of  the 
Testator,  without  directing  a  Greneral  Account  of  the 
Debts  and  Legacies,  merely  directed  an  Account  to  be 
taken  of  what  was  due  to  Peter,  Charles  and  Jama 
Grant,  in  respect  of  their  Legacies,  and  directed  m 
Account  to  be  taken  of  the  Estate  of  the  Testator.  Tlie 
Master  made  a  Report,  by  which  he  found  what  was  due 
in  respect  of  those  three  Legacies,  and  he  found  a  very 
large  Amount  of  Money  to  belong  to  the  Estate  of  tibt 
Testator.  Now  as  the  Master  was  directed  to  inquin 
merely  what  Estate  there  was,  without  inquiring  what 
the  Debts  and  Liabilities  were,  that  Account  was  a 
mere  nullity  upon  the  face  of  it. 


Mr.  Douglas  who  had  obtained  the  five  Bonds,  and  also 
an  Assignment  of  the  Legacies,  had  a  right  to  go  against 
any  part  of  the  Assets.  He  sold  to  Alexander  Grant 
the  full  Sum  then  due  to  him,  with  all  the  Securities 
to  which  he  was  entitled,  and  they  were  all  assigned  to 
Undo,  in  Trust  for  Sir  Alexander  Grant.  The  efied 
was,  to  place  Alexander  Grant  in  the  place  of  Douglas, 
and  to  give  to  him  all  the  Rights,  and  to  subject  him  to 
all  the  Liabilities  to  which  Douglas  wks  subject.  Sir 
Alexander  Grant,  therefore^  might  either  prosecute  the 
Suit  or  not,  as  he  pleased ;  because,  as  he  had  the  full 
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beoefit  of  the  Claim  against  the  original  Debtor  and 
against  his  Sureties,  he  was  at  liberty  to  abandon  the 
Suit  and  pursue  the  remedy  against  the  Principal.  Grant 
Charles  Grant  has  no  right  to  complain  that  the  pay-  p 
ment  of  the  Legacies  was  not  enforced  in  the  Suit 
commenced  by  Douglas.  For  he  ought,  in  Equity, 
rather  to  have  interfered  to  prevent  it.  The  principal 
Debtor  cannot  complain  that  the  payment  of  the  Debt 
has  not  been  enforced  against  the  Surety.  The  Suit 
being  imperfect  in  its  commencement.  Sir  Alexander 
Grant  never  could  have  prosecuted  it  with  .advantage, 
and  there  yrz»  no  obligation  upon  him  to  prosecute  it. 
Charles  GratU  filed  a  Bill  in  Jamaica,  in  1793,  in  which 
his  object  was  to  impeach  the  Assignment  to  Lindo,  as 
fraudulent;  and  he  obtained  an  Injunction*  It  is  diffi- 
cult to  discover  upon  what  ground  he  could  have  been 
entitled  to  that  Injunction ;  however  he  obtained  it, 
and  against  the  Order  for  that  Injunction  there  was  an 
Appeal  to  the  King  in  Council ;  but  the  Injunction  was 
continued  with  the  direction  that  Charles  Grant  should, 
himself,  account  for  all  Monies  he  had  received  in  res- 
pect of  the  Estate  of  the  Testator :  for  Charles  Grant 
himself  had  acted,  for  a  considerable  period,  as  the 
Agent  of  the  Trustees  and  Executors  of  Sir  Alexander 
Grant  in  the  administration  of  the  Estate  in  the  West 
Indies.  The  third  Suit  was  filed  in  1800:  and  the 
Decree  made  in  it,  directed  that  Charles  Grant  should 
jMiy  certain  Sums  so  as  to  relieve  the  Legacies  from  the 
obligations  they  were  under  to  pay  the  Bonds ;  and  that 
Decree  al^o  directed  that  Sir  Alexander  Grant,  should, 
out  of  the  Assets  of  the  Testator,  pay,  to  James  Grant 
and  the  Assignees  of  Peter  and  James  Grant,  what 
should  be  due  upon  their  Legacies.  Against  that  Decree 
Sir  Alexander  Grant  very  properly  appealed,  because  it 
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directed  him  to  pay  the  Legacies^  although  Charles  Grant 
might  not,  in  the  first  instance,  have  paid  to  him  that 
Grant  which  was  equivalent  to  themin  amount.  Although  he 
was  bound,  as  then  representing  the  Testator's  Estate^ 
to  pay  those  Legacies,  yet,  those  Legacies  were  dedi- 
cated to  the  payment  of  the  Debt  due  to  him,  conse- 
quently, if  he  was  to  pay  with  one  hand,  he  was  to 
receive  with  the  other,  fiut  imder  this  Decree  he 
might  have  been  compelled  to  pay  the  Legacies,  and  he 
might  not  receive,  the  amount  of  them,  from  Charles 
Grant.  The  result  was  that  this  Decree  was  reversed  in 
i8og.  Upon  the  Order  then  made,  the  rights  of  the 
Parties  depended  from  the  moment  it  was  pronounced, 
and  the  whole  of  thfe  delay  that  has  arisen  from  that 
time,  rests  with  Charles  Grant.  It  was  not  until  Feb* 
ruary  i8ig,  that  payments  were  made  by  him  in  liqui* 
dation  of  what  was  due  upon  the  Bonds.  The  Sums 
then  paid  were  less  than  the  Interest  due  on  the  Bonds. 
Consequently  the  payments  must  be  applied  in  liquida- 
tion of  the  Interest;  and  the  whole  principal  Sum 
originally  due  to  Douglas,  must  still  continue  to  cany 
Interest.     Thomas  v.  Montgomery  (6). 

The  Defendant,  in  his  Answer,  says  that,  as  it  ap- 
peared, by  the  Report  made  in  Douglases  Suit,  that  there 
was  then  a  large  amount  of  Assets,  the  Legacies  ought 
to  have  been  paid,  at  that  period,  and  that,  attributing 
those  payments  to  the  satisfaction  of  the  Bonds,  very 
little  would  remain  due.  But  as  no  account  of  Debts 
was  taken  in  that  Suit,  it  does  not  appear  what  was  the 
charge  upon  the  Assets :  and,  therefore,  there  is  nothing 
to  show  that  there  was,  at  that  period,  a  Fund  for  pay- 
ment of  the  Legacies. 

(b)  Ante,  2  Vol.  348. 
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But  admittingy  for  the  sake  of  the  argument,  that,  at  1R30. 

the  period  in  question,  there  were  Assets  to  pay  the     ^        ''        ' 
L^acies  in  dispute ;  still  those  Legacies  did  not  belong  *^^^ 

to  Charles^  but  to  James  and  Peter  Grant.  The  Debt 
for  which  they  were  assigned  as  a  Security,  belonged  to 
Sir  Alexander  Grant :  he  was  liable  to  pay  the  Legacies, 
not  out  of  his  own  Property,  but  out  of  the  Testator's 
Assets :  and,  Charles  Grant  was  seeking  to  apply.  Monies 
belonging  to  other  Persons,  in  satisfaction  of  his  own 
Debt.  Whilst  Charles  Grant  is  contending,  by  his 
Answer  in  this  Cause,  that  the  Legacies  belonging  to 
Peter  and  James  Grant,  or  their  Assignees,  should  have 
been  attributed,  in  1792,  to  pay  his  Debt  due  to  Sir 
A.  Grant,  he  himself,  by  the  Decree  of  the  Court 
in  Jamaica,  followed  up  by  the  Order  of  the  Privy 
Council,  is  compelled,  in  i8ig,  to  pay  those  very 
Legacies,  out  of  his  own  Funds,  which,  as  he  says,  were 
to  be  considered  as  his  Property  in  1792^  So  far 
from  his  having  a  right  to  set  off  the  Legacies  of  James 
and  Peter  in  satisfaction  of  the  Debt  contracted  with 
Douglas,  Charles  Grant  was,  in  the  result,  forced  to  pay 
so  much  of  the  Debt  as  would  exonerate  those  Legacies. 
Before  a  right  of  set-off  can  arise,  it  must  be  shown 
that  the  party  claiming  the  right,  is  entitled  to  the 
Property  which  is  to  be  set  off:  but  the  Decree  in 
Jamaica  and  the  Order  of  the  Privy  Council,  have 
established  the  liability  of  C.  Grant,  not  to  let  his 
Debt  fall  upon  James  and  Peter's  Legacies,  but  upon 
himself,  and  to  exonerate  them.  This  would  have  been 
the  case,  if  James  and  Peter  had .  remained  solvent ; 
but  the  case  is  still  stronger  when  their  Bankruptcy  is 
taken  into  consideration.  The  moment  that  they  became 
Bankrupts,  their  Legacies  vested  in  their  Assignees,  and 
the  Assignees  had  an   Equity  to  have  the  Legacies 
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exonerated  from  the  liabilities  which  had  been  hnpoeed 
on  them.  This  distinction  can  never  be  lost  sight  of^ 
namely,  that  though  Mr*  Douglas  had  a  right  to  go 
against  either,  yet,  as  between  Charles,  on  the  one  band 
and  James  and  Peter  on  the  other,  there  was  an  obliga- 
tion on  Charles,  to  exonerate  the  Legacies,  and  pay  the 
Debt  himself.  Besides,  no  right  of  set-off  could  exist 
in  this  Case,  because  Sir  Alexander  Grant  was  not  bound 
to  pay  the  Legacies,  personally,  but  out  of  the  Assets  of 
the  Testator. 


The  Defendant  then  says  that  the  Plaintiff's  demand 
must  be  limited  to  the  amount  of  the  penalties  of  the 
Bonds.  Here  there  was  an  existing  Debt  which  carried 
Interest;  for  a  Purchaser  must  always  pay  Interest 
on  his  Purchase-money  remaining  unpaid,  from  the 
moment  that  he  is  let  into  possession  of  the  Estate :  and 
as,  in  this  Case,  a  Bond  was  given  and  Legacies  were 
assigned  as  Securities  for  the  Debt,  can  it  be  said  that 
the  Debt  will  cease  to  carry  Interest  when  it  amounts  to 
as  much  as  the  Penalty  of  the  Bond?  Is  there  any 
ccmtract  for  stopping  the  Interest  ?  Can  the  Security 
which  the  Creditor  has  received,  stop  the  currency  of  the 
Interest  which  belonged  to  the  Debt,  by  its  very  nature? 
When  a  Party  recovers  on  a  Bond,  at  Law,  be  is,  of 
course,  bound  by  the  Penalty.  So  in  the  administratiott 
of  Assets  in  this  Court,  a  Party  coming  in,  as  a  Bond- 
creditor,  cannot  go  beyond  the  Penalty :  but,  not  so,  if 
he  comes  in  a  different  character,  and  asks,  generally,  to 
be  paid  bis  Debt.  Here  it  is  perfectly  immaterial 
whether  there  were  Bonds,  or  not.  Suppose  that 
Charles  Grant  had  given  no  Bonds,  as  the  Debt,  in 
its  nature,  carried  Interest,  it  would  have  continued  to 
do  so,  until  it  was  satisfied.     It  was  quite  unimpor- 
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tant  whether  Bonds  were  given  for  it,  or  not     darke 
▼.  Lord  Abingdon  (c). 

'  This  would  have  been  the  case  if  the  claim  of  the 
Plaintiff  Siril.  Cray  Grant,  hdA  rested  simply  upon  the 
ground  upon  which  it  has  been  put.  But,  as  the  Legacies 
were  assigned,  as  a  collateral  Security,  not  for  the  Bonds, 
but  for  the  1 0,000 /•  and  Interest;  the  payments  which 
were  made  in  1819,  and  which  were  attributable  to  the 
Legacies,  and  which  were  handed  over  to  the  Legatees, 
must  go  to  the  extinction  of  that  portion  of  the  Debt, 
which  would  not  be  covered  by  the  Bonds,  and  the 
Creditor  must  be  left  at  liberty  to  recover  what  re- 
mained due  op  the  Bonds. 

BesideSi  this  Court  never  allows  a  Debtor  to  take 
advantage  of  the  limited  amount  of  the  Penalty,  where 
he  has,  himself,  caused  delay,  and  prevented  the  receipt 
of  the  Debt.  Pulteney  v.  Warren  (d)>  Duvall  v.  Terrey 
(«),  Atkinson  v.  Atkinson  (/),  0*Donel  v.  Browne  (g). 
Grant  v.  Grant  (A),  Godfrey  v.  Watson  (i),  Selwin 
T.  Brown  (A),  Lord  Dunsany  v.  Phinkett  (/),  Bond  v. 
Hopkins  (m).  Now,  Charles  Grant  obtained  an  Injunc* 
tion  in  the  second  Suit,  which  prevented  the  Debt  from 
being  recovered  from  him,  at  Law.  Next,  he  ought, 
immediately  after  the  Order  of  1809  was  pronounced, 
to  have  paid  the  Debt;  but  he  did  not  pay  it  till  1819. 
It  cannot,  therefore,  be  disputed  that,  from  1809  till 
1819,  the  whole  delay  rested  with  him. 
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Upon  all  these  groands  we  submit  that  the  Plaintiff 
is  entitled  to  a  Decree  for  the  whole  Sum  that  remains 
due,  and  to  a  direction  for  the  computation  of  Interest 
upon  that  Sum.  The  Defendant  is,  of  course,  entitled 
to  set  off  his  own  I<egacy  of  2,000/.,  from  the  year 
1 792,  and  to  have  credit  for  the  Sums  which  he  paid  in 
i8ig.  But  the  Interest  then  due  was  more  than  the 
whole  amount  paid ;  the  consequence  of  which  is  that 
the  account  must  still  go  on,  with  the  Interest  calcu- 
lated upon  the  whole  Sum  due. 

Mr.  Home,  Mr.  Knight,  and  Mr.  Burge,  for  the 
Defendant: 

The  amended  Record  was  not  before  Lord  EldoH 
when  he  granted  the  Writ  of  ne  exeat :  and  that,  being 
a  mere  interlocutory  proceeding,  cannot  affect  the 
ultimate  decision  of  his  Suit.  This  Bill  does  not  seek  to 
set  aside.  Proceedings  in  any  other  Court,  for  Fraud ; 
and  where  that  is  not  the  object  of  the  Suit,  this  Court 
is  bound  by  every  decision,  of  a  Court  of  competent 
jurisdiction,  between  the  Parties.  This  Court,  therefore, 
cannot  proceed,  in  this  Suit,  in  a  manner  inconsistent 
with  the  proceedings  unappealed  from  in  the  Court  of 
Chancery  in  Jamaica,  and  much  less  in  a  manner  incon- 
sistent with  the  decisions  of  the  Privy  Council*  The 
Report  of  1793  is  the  only  proceeding  with  respect  to 
which  any  degree  of  impropriety  is  alleged :  that  Re- 
port, however,  was  confirmed,  on  appeal,  by  the  Privy 
Councili  and  every  order  that  was  subsequently  made 
proceeded  on  the  ground  that  there  were  clear  Assets  in 
the  hands  of  Sir  A.  Grant.  If  an  Account  is  directed 
to  be  taken,  and  the  charge  is  established,  and  the  ad- 
verse Party  refuse  to  bring  in  his  discharge,  can  he 
afterwards  say  that  he  was  not  bound  by  the  Report? 
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The  Order  for  an  Injunction,  which  had  been  obtained  1 830. 

by  Charles  Grant,  was  appealed  fipom  and  confirmed^     *        '        ' 
-with  a  direction^  not  that  Sir  A.  Grant  should  account.        Grant 
for  he  was  considered  to  be  conclusively  fixed  by  the        q 
proceedings  that  had  taken  place,  but  that   Charks 
Grant  should  account  for  what  he  had  received. 

In  the  Decree  made  in  the  Suit  instituted  in  1800, 
the  proceedings  in  the  Cause  of  Douglas  v.  Grant  are 
referred  to  and  adopted.  That  Decree  was  reversed,  or 
rather  varied,  by  the  Privy  Council  in  i8og ;  and  the 
Order  made  upon  that  occasion  proves,  conclusively, 
that  there  were  Assets  to  pay  the  Legacies :  for  it  di- 
rects payment  to  be  made  of  what  should  be  found  due 
on  account  of  the  Legacies.  That  would  not  have  been 
directed,  if  there  had  not  been  Assets  to  pay  the  Lega- 
cies: for  Legacies,  without  Assets  to  pay  them,  are 
actually  nothing. 

The  Vice-Chancellor : — There  was  no  payment  actu- 
ally made  till  1819. 

Argument  for  the  Defendant  continued : — In  the 
proceedings  that  have  taken  place  in  the  Courts  in 
Jamaica  and  in  this  country,  it  was  originally  decided, 
and«  all  along,  taken  for  granted  that  Sir  A.  Grant  was 
personally  chargeable  with  these  Legacies. 

In  1819  the  amount  due  for  Principal  and  Interest, 
exceeded  the  Penalties  of  the  Bonds.  In  1819,  pay- 
ments exceeding  16,000  /.  were  made  by  Charles  Grant. 
Now  is  there  any  Case  where,  under  such  circumstances, 
payments  have  been  attributed  to  the  reduction  of  the 
Interest  so  as  to  bring  the  Debt  below  the  Penalty,  and 
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1830.         to  change  the  rights  of  the  Parties,  the  amount  of  the 
'        ^        '      Debt  being  fixed  by  the  Penalty.    When  the  16,000 1. 
Grant        were  paid,  the  amount  due  in  respect  of  Charles  Grani'u 
*  own  Legacy,  exceeded  the  difference  between  that  Sum 

and  the  Penalties  of  the  Bonds :  so  that,  when  the  pay- 
ments were  made  in  1819,  the  Penalties  had  been  ex- 
ceeded. Such  being  the  case,  the  Plaintiff,  Sir  A.  Cray 
Grant  has  been  overpaid,  and  the  Bill  ought  to  be  dis- 
missed. 

It  has  never  been  suggested,  throughout  any  of  these 
proceedings,  (and,  of  course,  it  forms  no  part  of  the 
Case)  that  there  was  any  Lien,  on  the  Hopewell  Estate,  in 
respect  of  the  original  Debt.  If  then  a  Bond  be  given 
for  purchase-money,  without  a  lien,  can  it  be  said  that 
the  original  Debt  remains?  If  there  had  been  any 
Lien,  it  might  have  preserved  the  original  Debt,  as  a 
Debt  carrying  Interest ;  but  there  being  none,  the  Debt 
is  simply  a  Bond-debt.  Does  then  the  Assignment  of 
the  Legacies,  make  the  Debt  carry  Interest  more  exten- 
sively than  it  would  otherwise  have  done  ?  It  has  been 
decided  that  the  mere  circumstance  of  having  a  Bond, 
does  not  prevent  a  Creditor  from  proceeding,  against 
Property  charged  with  the  Debt,  to  the  full  extent  of  his 
Principal  and  Interest.  Therefore,  if  the  Receipts  given, 
by  Sir  Alexander  Grant  to  Charles  Grant,  in  i8ig,  had 
been  expressed  differently  from  what  they  were,  there 
might  have  been  some  ground  for  contending  that  the 
Plaintiff,  Sir  A.  C.  Grant,  was  entitled  to  carry  his  de- 
mand beyond  the  amount  of  the  Penalties.  But  the 
Receipts  were  given,  expressly,  for  so  much  due  on  the 
Bonds,  and  not  in  respect  of  the  Assignment  of  the 
Legacies ;  and,  such  being  the  case,  the  Bonds  were 
satisfied.    The  language  used  by  Sir  W.  Grant,  hl.K^ 
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in  Clarke  ▼.  Lord  Abingdon^  is  :  **  In  this  Case  the  Cre^  1 830. 

ft.  m 

ditor  has  two  Securities ;  one  by  Bond^  the  other  by 
Mortgage.  If  he  sues  upon  the  fonner,  he  cannot  have 
Interest  beyond  the  Penalty.*'  (w)  The  Prayer  of  this  ^ 
Bill  shows  that  it  is  a  Suit  upon  the  Bonds  exclusively. 
The  payments  were  made^  expressly^  on  account  of  the 
amount  due  on  the  Bonds^  and  that  amount  was  then 
the  Penalties  only* 

Then  it  was  argued  that,  by  reason  of  some  alleged 
misconduct  or  delay^  on  the  part  of  C.  GrAfit,  the  Inte* 
rest  ought  to  go  beyond  the  Penalties.  The  Injunction 
that  he  obtained  was  decided,  by  the  Court  of  Appeal, 
to  have  been  properly  obtained;  and  the  Plaintiff 
never  attempted  to  get  rid  of  it.  Charles  Grant,  when 
he  obtained  the  Injunction,  was  not  vexatiously  endea- 
Touring  to  delay  Sir  A.  Grant  from  procuring  payment 
of  his  Debt,  but  was  only  protecting  himself  from  being 
iMnnpelled  to  pay  what  ought  not  to  have  been  demanded 
of  him.  I'here  have  been  Cases  where,  under  very  pe- 
culiar circumstances.  Interest  has  been  given  beyond  the 
Penalty  of  a  Bond.  But  it  has  never  been  done  for  a 
Plaintiff,  but  only  for  a  Defendant  who  has  been  delayed 
by  a  Plaintiff.  Sir  A.  Cray  Grant,  who  is  Plaintiff  ii| 
this  Suit,  might  have  had  the  privileges  of  a  Defendant, 
if  he  had  chosen  to  go  in  in  the  West  Indian  Suits :  but 
he  cannot,  by  electing  to  become  Plaintiff  here^  change 
the  nature  of  the  Case. 

If  the  Court  shall  think  fit  to  direct  an  Account,  it 
must  be  done  with  such  declarations  as  will  satisfy  the 
justice  of  the  Case  :  but,  if  the  Court  shall  be  of  opinion, 

(w)  17  Ves.  109. 
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that  the  Debt  has  been  satisfied,  as  we  submit  is  the 
case^  then  the  Bill  must  be  dismissed. 


The^SoUcitor-General,  in  Reply : 

It  has  been  argued  that  the  Assignments  of  the  heget- 
cies  to  Mr.  Douglas,  gave  him  a  title  to  enforce  the  pay. 
ment  of  them ;  and  that,  therefore,  the  first  Suit  was 
properly  instituted.  That  Suit  was  instituted  at  the 
request  of  Charles  Grant.  Had  there  been  Assets  he 
would  have  had  a  right  to  compel  payment  of  his  own 
Legacy  through  the  medium  of  Douglas,  But  he  had 
no  right  to  instigate  Douglas  to  get  possession  of  the 
Legacies  of  his  Brothers,  not  for  the  purpose  of  paying 
them,  but  of  reducing  the  Debt  which  he  owed  to 
Douglas :  nor  was  it  the  duty  of  Douglas  to  enforce 
payment  of  the  Legacies  of  Peter  and  James,  to  liquidate 
Charles's  Debt :  and  Peter  and  James  never  complained 
that  Douglas  did  not  get  in  their  Legacies.  Supposing 
that  there  had  been  Assets,  and  that  James  and  Peter 
bad  resorted  to  them,  the  result  would  have  been  that 
they  would  have  received  the  amount  of  their  Legacies, 
and  that  Charles  would  have  had  to  pay  just  as  much  as 
they  received.  If  Douglas  had  enforced  payment  of  the 
Legacies, CAar&s  would  have  only  changed  his  Creditor: 
for  then  his  Brothers  would  have  stood  in  the  situation 
of  Douglas,  to  the  extent  of  their  Legacies,  and  he 
would  not  have  received  a  Shilling  less :  no  wrong,  there- 
fore,  has  been  done  to  him.  It  ought  not  to  be  forgotten 
that  neither  Inglis  nor  Russell,  nor  the  Assignees  under 
the  Commissions  of  Bankruptcy,  were  Parties  to  the 
first  Suit :  therefore,  no  Decree  could  have  been  made  in, 
it  which  would  have  bound  those  Persons :  and  yet  it  is 
insisted  that,  in  this  collusive  Suit^  the  Legacies  which 
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belonged  to  those  absent  Parties,  and  not  to  the  Bro^ 
there,  ought  to  have  been  disposed  of. 

Then  it  was  said  that  an  Injunction  was  obtained,  by 
Charks  Grant,  in  the  second  Suit ;  that  the  Order  for 
that  Injunction  was  affirmed  by  the  Privy  Council,  and 
that  this  Court  has  no  jurisdiction  to  impeach  what  has 
been  done  by  the  Court  of  Appeal.     I  admit  that  it  has 
no  such  jurisdiction ;  but  what   has  become  of  that 
second  Suit  ?     All  the  Defendants  to  it  are  dead,  and 
therefore  it  is  abated.    In  the  next  place,  everything 
that  was  done  in  that  Cause  has  been  put  an  end  to,  by 
a  later  decision,  of  the  same  Supreme  Court,  of  Appeal, 
between  the  same  Parties.    If  an  Injunction  wei'e  sub- 
sisting which  prevented  Sir  j^.  Grant  from  recovering  a 
Shilling  of  his  demand,  how  did  it  happen  that,  in  i8ig^ 
Charles  Grant  paid  16,000/.  and  upwards  in  part  satis- 
faction of  the  Bond-debts. 
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Next  as  to  the  third  Suit.  There  we  no  longer  find 
Charles  Grant  claiming  his  Brother's  Legacies,  but 
James  and  the  Assignees  under  the  Commissions 
praying  that  the  Legacies  may  be  paid  to  them.  Now 
if  Charles  Grant  had,  as  was  contended  by  the  other 
side,  a  right  to  enforce  payment  of  the  Legacies,  the 
Bill  would  have  been  dismissed ;  but,  instead  of  that> 
Charles  was  ordered  to  exonerate  the  Legacies  from  the 
liabilities  imposed  upon  them  for  his  benefit ;  and,  in- 
stead of  taking  the  Legacies  in  satisfaction  of  his  own 
demand,  he  was  bound  to  let  them  be  received  by  his 
Brothere.  The  Court,  therefore,  disregarded  the  In- 
junction that  was  granted  in  the  second  Suit. 


It  was  said  that,  until  the  Principal  and  Interest  due 
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1830.  ^^  A  Bond,  reaches  the  Penalty,  the  Creditor  has  a 

*        ^        '     right  to  attribute  Payments  made  to  him,  to  the  reduc- 

Grant         ^qjj  Qf  ijjg  Interest :  but  that  that  right  ceases  as  soon 

*  as  the  aggregate  Sum  due  reaches  the  Penalty.    No 

^''^''^-  Authority,  however,  was  cited  for  that  doctrine,  uid 
your  /fonor's  Decision  in  Thomas  v.  Montgomery,  is  an 
Authority  to  the  contrary.  So,  also,  if  a  Judgment  be 
recovered  on  a  Bond,  the  Creditor  is  allowed  Interest  on 
his  Debt,  without  regard  to  the  Amount  of  the  Penalty. 
If  a  Mortgage  is  given  for  an  uncertain  Sum,  with  a 
Proviso  that  it  shall  not  be  a  Security  for  more  than 
3,000  /.,  if  that  Sum  becomes  due  and  is  repaid  several 
times,  but,  at  last,  there  is  3,000/.  due,  still  the 
Mortgage  is  a  Security  for  that  Sum.  This  proves 
that  a  Security  will  accommodate  itself  to  the  dealing 
between  the  Parties,  and  will,  at  last,  stand  as  a  Security 
for  the  Money  that  shall  be  found  due.  Again,  if  there 
be  a  Mortgage  for  3,000/.,  and  there  is  10,000/.  due 
from  the  Mortgagor  to  the  Mortgagee,  and  he  pay  off 
7,000  /.,  still  the  Mortgage  will  be  a  Security  for  the 
3,000  /. 

As  Sir  Alexander  Grant  stood  in  the  place  of  Douglas, 
.  his  Debt  carried  Interest  from  its  very  nature ;  for  as  it 
was  due  in  respect  of  the  Purchase-money  for  an  Estate, 
of  which  Charles  Grant  was  in  possession.  Sir  A.  C. 
Grant  has  a  right  to  recover  in  respect  of  his  original 
Debt,  without  reference  to  the  Bond. 

Supposing,  however,  that  the  Plaintiff  has  no  right 
to  deinand,  imder  the  Bonds,  more  than  the  Penalties, 
he  must  then  call  the  Securities  on  the  Legacies  in  aid ; 
and  they  must,  of  course,  be  first  applied  in  satisfac- 
tion of  that  part  of  the  Demand,  which  would  not  be 
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covered  by  the  Bonds ;  and,  according  to  the  Defendant's  1830. 

own  view»  in  Douglas's  Suit,  the  Legacies  were  appli- 
cable to  the  payment  of  the  Plaintiff's  Demand ;  and  the         ^^A^' 
remainder  would  be  recoverable  under  the  Bonds. 

Lastly,  as  to  the  delay.  In  i8og,  the  rights  of  the 
Parties  were  solemnly  decided  by  the  Privy  Council. 
The  obligation  which  was  then  imposed  upon  Charles 
Grant  was  not  performed  till  181  g.  In  that  year  he 
paid  Interest  on  account  of  the  delay  of  payment ;  and 
upon  the  same  principle  he  ought  to  ps^  Interest  for  the 
remainder  of  the  Debt.  According  to  the  decision 
of  the  House  of  Lords,  in  Duvall  v.  Terr^,  a  Debtor  who 
has  delayed  his  Creditor,  ^hall  not  have  the  benefit  of  the 
Rule  which,  in  other  cases,  limits,  the  Debt  to  be 
recovered,  to  the  amount  of  the  Penalty. 

The  Vice-Chancellor,  after  stating  the  facts  of 
the  Case,  and  reading  the  Prayer  of  the  jBill,  proceeded 
as  follows  : 

The  Defendant,  Charles  Grant,  by  his  Answer, 
states  that  he  has  always  been  willing  to  come  to 
a  fair  account  with  the  Plaint^,  and  that  he  had 
been  prevented  from  so  doing  only  by  the  ,unrea8ona,Ue 
demands  of  the  Plaintiff.  So  that  this  is^idearly,  .&  Case 
for  an  Account.  Lord  Eldon,m  the  Case  of  Pultemy  v. 
Warren  (0)  speaking  of  Duvall  y.Terrey,  (p)  says : "  The 
Decree  for  Principal  and  Interest  beyond  the  Penalty  of 
ihe  Bond^  was  affirmed  upon  the  very  ground  that  the 
Party  was  prevented  from  going  on,  at  Law,  while  the 
Demand  was  under  the  Penalty.''  That  is  the  way  in 
which  Lord  Eldon  represents  the  Case;  and  it  is,  in 

(0)  6  Ves.  79.  (p)  Show.  P.  C  15. 
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substancey  a  true  representation  of  it ;  and  he  applied 
the  principle  of  that  Case  to  the  circumstances  of  the 
Case  of  Pulteney  v.  Warren,  which  arose  on  the 
ground  of  the  conduct  adopted  by  Warren,  one  of  the 
Lessees  on  the  Pulteney  Estate ;  and  he  gave  an 
Account,  which  was  extended  far  beyond  the  time  it 
would  have  been  continued  to,  but  for  the  conduct  of 
Warren.  The  same  principle  seems  to  have  been 
adopted  in  Clarke  y.  Lord  Abingdon  (q)  and  the  other 
Cases  which  were  mentioned  at  the  Bar;  all  of  which 
go  to  support  the  principle  which  is  merely  founded  on 
this,  that,  if  a  Party  chooses,  by  improper  proceedings, 
to  prevent  a  Creditor  from  having  Payment  as  soon  as 
the  Creditor  ought,  those  proceedings  shall  not  operate 
to  the  prejudice  of  the  Creditor ;  but  he  shall  be  cott^ 
sidered  as  entitled  to  receive  what  is  really  the  Amount 
due  to  him ;  and,  notwithstanding  there  is  a  form  of 
Penalty  in  the  Bond,  that  shall  not  be  the  limitation 
of  what  shall  be  recovered  by  him. 


Now,  it  appears  that  the  first  Suit  viras  instituted  at 
the  request  of  Charles  Grant,  the  Defendant ;  and  it  is 
obvious  that  that  was  not  a  fair  Suit;  because  the 
apparent  object  of  the  Suit  was,  for  the  benefit  of 
Charles  Grant,  to  throw,  upon  Peter  and  James  Grant, 
who  assigned  their  Legacies  merely  as  a  Security,  the 
onus  of  paying  the  Debt  of  Charles  Grant,  to  the  extent 
of  their  Legacies.  Then  it  appears  that,  when  Sir 
Alexander  Grant,  the  Father  of  the  present  Plaintifi*, 
died,  he  had  commenced  his  Action  at  Law  for  the 
purpose  of  obtaining  what  was  due  to  him  on  the 
Bonds,  and  Charles  Grant,  himself,  instituted  a  Suit, 
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and  obtained  an  Injunotion^  by  which  all  proceed- 
ings on  the  Bonds  were  effectually  staid.  He,  therefore, 
has  actively  interfered  to  prevent  the  Creditor  from  re- 
covering what  was  due  to  him ;  and  it  was  not,  till 
the  third  Suit  was  commenced,  in  1800,  that  any  pro- 
per steps  were  taken  for  throwing  the  burden  of  Pay- 
ment where  it  ought  to  fall,  as  between  the  different 
Legatees. 

Now  there  is  no  mode  of  considering  the  Case  by 
which  it  can  be  held  that  the  Legacies  of  Feter  and 
James  Grant  were  ever  applied  to  satisfy  any  portion  of 
the  Debt,  till  the  month  of  February  181  g ;  and  it 
appears,  upon  adverting  to  the  Proceedings  in  this  third 
Suit,  that,  notwithstanding  the  Order  was  made  in  June 
1809,  (which  directed  Payment  to  be  made  in  a  given 
manner,)  when  the  Master  made  his  Report,  Exceptions 
were  taken,  and  then  followed  an  Appeal,  which  was  not 
concluded  till  1818;  and  all  this  was  caused  by  the 
conduct  of  Charles  Grant* 

It  is  quite  clear,  therefore,  that  Charles  Grant,  him- 
self, was  the  sole  cause  why,  up  to  February  1819,  the 
Legacies  had  not  been  applied  to  the  Payment  of  the 
Bond-debt,  as  they  clearly  ought  to  have  been. 
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My  opinion,  therefore,  is,  on  this  state  of  facts,  that 
I  am  bound,  by  the  principle  established  by  the  Cases 
I  have  alluded  to,  to  say  that  there  must  be  an  Account 
taken  of  the  Principal  and  Interest,  which  must  be 
carried  down  to  the  time  of  the  Report :  and  the  conse- 
quence is  that  those  Sums  of  Money  which  have  been 
applied,  as  the  Receipts  show,  in  satisfaction,  pro  tanto, 
of  the  Principal  and  Interest  secured  on  the  Bonds, 
must  first  be  applied  to  the  Liquidation  of  the  Interest, 

c  c 
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'wA  then  in  discharge  of  the  Principal,  if  the  Payments 
'that  were  made  did  extend  beyond  the  Interest* 


The  principle  npon  which  I  proceed  in  making  this 
Decree,  has  been  recognized  by  the  very  proceeding 
taken  in  the  Canse,  I  mean,  by  the  adoption  and 
preservation  of  the  Writ  of  Ne  exeai  Regno,  which  my 
Lord  Eldon  granted,  after  the  discussion  before  him; 
because,  as  it  appears  to  me,  Lord  Eldon  could  not, 
on  any  other  principle,  have  granted  the  Writ  for 
13,000/.,  and  afterwards  have  reduced  it  to  6,500/. 
And  his  Lordship,  in  speaking  of  the  doctrine  of  Ne 
exeat,  in  the  Case  of  Morris  v.  BPNeil  (r)  says :  *'  The 
foots  of  this  Case,  and  the  transactions  between  the 
Parties,  do  not  go  that  length  which  authorises  me  to 
-say  that  I  cannot  have  a  rational  doubt  whether  there 
shall  or  shall  dot  be  a  Specific  Performance  of  the 
Contract;  and,  unless  the  Court  can  make  it  out  to  be 
quite  clear  that  there  must  be  a  Specific  Performance,  it 
cannot  grant  the  Writ  of  Ne  exeat  Regno.** 

Now,  applying  that  principle  to  this  Case,  I  conceive 
that  Lord  Eldon,  when  he  afterwards  allowed  the  Writ  of 
Ne  exeat  Regno  to  be  reduced  to  6,500  /.  must  have  con- 
sidered that,  on  taking  the  Account,  there  would,  at  all 
events,  be  6,500  /.  due.  I  cannot  see  how  that  Sum  can  be 
due,  except  on  the  adoption  of  the  principle  which  I  have 
acted  on.  Therefore  an  Account  must  be  taken  upon 
the  principle  I  have  mentioned,  that  is,  computing 
Principal  and  Interest  upon  the  Bonds,  up  to  the  time 
of  making  the  Report. 

"  This  Court  doth  declare  that,  under  the  circum- 
stances of  this  Case,  the  Plaintiff,  Sir  Alexander  Cray 
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GtwU,  as  the  Administrator  with  the  Will  annexed  1830. 

of  his  late  Father,    Sir  Alexander  Grant,  deceased,  is  ^       ^ 

entitled  to  an  Account  of  the  Principal  and  Interest        Grant 
due  on  the  five  Bpnds  ii^  the  pleadings  pf  this  Cause  ^' 

mentioned,  without  being  limited,  in  the  taking   of 
iuch  Account^  to  the  Amount  of  the  Penalties  of  the 
said  Bonds:  And  this  Court  doth  Order  and  Decree 
that  it  be  referred  to  the  Master  of  this  Court  in  rota- 
tion, to  take  such  Account  accordingly,  and,  in  the 
taking  of  such  Account,  it  is  ordered  that  the  Sum  of 
16,884/.  paid,  by  the  Defendant,  on  the  11th  day  of 
February  1819,  on  account  of  the  Monies  secured  by 
the  said  Bonds,  be  applied,  first,  in  payment  of  the 
Interest  then  due  on  the   said  Bonds,    and,   if  any 
Surplus  of  the  said  Sum  of  16,884/.  shall  remain  after 
satisfying  such  Interest,  then  in  payment,  pro  tanto,  of 
the  PiincipalSum  secured  by  the  said  Bonds :  And  it  is 
t>ideredlbat  the  said  Master  do  also  take  an  Account  of 
what  is  4ae,  for  Principal  and  Interest  of  the  Legacy 
of  2,000/.  bequeathed,  to  the  Defendant  Charles  Grant, 
by  the  Will  of  Sir  Alexander  Grant,  the  Testator  in  the 
pleadings  of  this  Cause  named :  And  this  Court  doth 
.declare  that,  what  the  Master  shall  find  to  be  due  for 
Principal  and  Interest  of  the  said  Legacy,  ought  to  be  set 
xM  against  what  he  shall  so  as  aforesaid  find  to  be  due 
for  Principal  and  Interest  on  the  said  five  Bonds :  And 
it  is  ordered  that  the  said  Master  do  make  such  set-off 
-acocffdingly,  and  state  the  Balance  that  will  remain  due, 
in  respect  of  the  Principal  and  Interest  of  the  said  five 
Bonds,  after  such  set-off:  And  it  is  ordered  that  what 
the  said  Master  shall  certify  to  be  the  amount  of  such 
Balance,  be  paid,  by  the  said  defendant  Charles  Grant, 
to  the  Plaintiff  Sir  Alexander  Cray  Grant,  as  such 
-Administrator  as  aforesaid.'^ 

c  c  2 
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Pleading. 
Bankrupt, 

Bill  to  have 
Acceptances 
fraudulently  ob- 
tained from  tliO 
Plaintiff)  by  one 
of  the  Defen- 
dants, and  which 
were  in  posses- 
sion of  the  other 
Defendant,  but 
who  claimed  no 
interest  in  them, 
delivered  up  to 
be  cancelled. 
The  former 
Defendant 
pleaded  his 
Ikinkruptcy 
under  a  Com- 
mission issued 
after  the  filing 
of  the  Bill. 
Plea-over  ruled. 


MACKWORTH  v.  MARSHALL. 

L  HE  Plaintiff  was  a  young  man  of  the  age  of  83,  who 
bad  recently  left  the  University,  where  he  had  con« 
tracted  some  Debts ;  and,  with  a  view  to  raise  Money 
to  discbarge  them,  he,  in  consequence  of  an  Advertise- 
ment which  he  bad  seen  in  the  Newspapers,  applied,  to 
the  Defendant  Marshall,  to  lend  him  300  i.,  and  Afur- 
shall  promised  to  advance  him  the  Sum  required*  In 
the  course  of  the  interviews  that  took  place  between 
them,  in  September  and  October  1829,  Marshail  pre* 
vailed  upon  the  Plaintiff  to  accept  several  Bills  of  Ex* 
change,  one  of  which  was  for  3,000  /.  and  two  others 
for  200/.  each;  but  he  never  advanced  any  Money  to 
the  Plaintiff,  or  gave  him  any  valuable  consideration  for 
the  Acceptances.  Marshall  endorsed  and  delivered  the 
three  Bills  to  the  other  Defendants,  Messrs.  Nemll,  in 
whose  hands  they  were  when  the  Bill  was  filed. 

The  Bill,  which  was  filed  on  the  16th  October  iSsg, 
charged  that  the  Acceptances  had  been  obtained,  from 
the  Plaintiff,  under  circumstances  of  firaud  and  misre^ 
presentation,  and  that  Messrs.  NevUl  had  received  the 
Bills,  not  in  the  ordinary  course  of  Business,  without 
Consideration,  and  with  notice  of  the  circumstances 
under  which  the  Plaintiff  had  accepted  them ;  and  that 
Messrs.  Neville  upon  being  applied  to,  on  the  Plaintiff's 
behalf,  had  admitted  that  they  had  no  claim  on  the  two 
Bills  for  200  /.  each,  and  said  that  they  should  return 
them  to  Marshall.  The  Bill  prayed  that  all  the  Bills 
of  Exchange  accepted  by  the  Plaintiff  under  the  civ- 
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camstances  stated,  might  be  delivered  up  to  be  caii- 
celled*  and  that  the  Defendants  might  be  restrained 
from  negociating  or  making  any  use  of  them,  and  from 
suing  the  Plaintiff  upon  them. 

Marshall  pleaded  a  Commission  of  Bankrupt,  issued 
against  him  on  the  28th  November  1829,  upon  the 
petition  of  one  Bayley. 

Mr.Wakefield  for  the  Defendant,  Marshall,m  support 
of  the  Plea. 

The  SoUcUor •General  and  Mr.  James  Russell  for 
the  Plaintiff,  in  support  of  the  Bill : 

The  Bill  states  a  Case  of  gross  fraud  against  the  De- 
fendant Marshall.  It  is  his  personal  conduct  and  per- 
sonal liability  that  make  him  a  necessary  party  to  the 
Bill.  How  is  he  delivered,  from  any  liabilities  he  has 
incurred,  by  his  having  become  Bankrupt?  If  he  had 
been  a  mere  accessory  to  the  fraud,  or  a  mere  Agent  in 
perpetrating  it,  and  had  not  acquired  any  advantage  to 
himself,  he  would  have  been  a  necessary  party.  King 
V.  Martin  (a),  Monteith  v.  Taylor  (6),  Whitworth  v. 
Davis  (c)jt 

The  Vice-Chancellor  : 

The  object  of  the  Plaintiff  was  to  borrow  Money. 
The  effect  of  what  has  taken  place  is  to  make  him 
liable    fr  large  Sums* 

There  is  some  degree  of  uncertainty,  in  the  Statements 
in  the  Bill,  as  to  in  whose  possession  the  Bills  of  Ex- 

(a)  3  Ves.  Jan.  641.  (b)  9  Yes.  615. 

(c)  1  Yes.  &  Beam.  545,  and  see  Turner  v.  Robinson,  1  Sim* 

h  Stu.  3. 
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change  now  are.  But  it  appears  that  two  of  tiieni,  at 
least,  are  in  the  possession  of  the  Nevills,  and  that  thej 
claim  no  interest  in  them.  The  Plaintiff  wonid,  there- 
fore, have  a  right  to  have  those  ddivered  up,  except  for 
any  Claim  which  Marshall  may  have  upon  them.  Mar- 
shall  is,  therefore,  a  necessary  party  to  Ae  Suit,  in  re- 
spect of  these  Bills.  The  plea  of  his  Bankruptcy 
therefore,  is  not  a  sufficient  Plea  to  this  BilL ' 


The  Defendant  having  taken  out  three  Orders  for 
time  to  answer  before  he  put  in  his  Plea,  the  Vice- 
Chancellor,  upon  the  Plea  being  over-ruled,  refused  to 
allow  him  afty  further  time  for  answering. 


A  Defendant 

who  had  taken 

out  three  Orders 

for  time  to  answer,  and  then  pleaded,  i^faaed  further 

time,  on  the  plea  being  over-ruled. 


1830: 
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Feme  C&cert. 


CARTER  V.  ANDERSON. 


Under  the  Will  of  Duncan  Anderson,  Deceased, 
the  Plaintiff,  Catharine  CaHer,  the  Wife  of  the  De- 
fendant,  William  Carter,  who  had  become  Bankrupt, 


A  married 
Woman  being 

Annuitvcharired  ^^  entitled,  for  her  separate  use,  to  an  Annuity  of  500 iL 

on  an  Estate         Jamaica  currency,  charged  upon  the  Testator's  Estates 

belonging  to  A.,  ^  Jamaica,  and,  Subject  thereto,  those  Estates  were 

but  of  which  her    .,,\,  :,        «,^, 

Huftband  was,      devised  and  bequeathed,  to  Robert  Anderson,  then  an 

as  she  knew,  in    ]  nfant,  absolutely.    ITie  Testator  died  in  October  1 793. 
receipt  of  the 
Rents,  under  a 

Power  of  Aitomej^  from  ^.,  made  no  demand  upon  A.  in  respect  of  the 
Annuity,  for  several  years.  The  Husband  being  indebted  to ^.  in  re- 
spect of  his  Receipts,  becomes  Bankrupt.  Held  that,  as  the  Wife  had 
lived  with  her  Husband,  and  enjoyed  the  benefit  of  his  Expenditure,  she 
had  no  claim,  uport  A.  or  his  Estate,  in  respect  of  the  arrears  of  the 
Annuity. 


CASES    IN    CHANCERY. 

Tbe  Plaintiff's  Annuity  was  paid  to  hex,  dvring  the 
Minority  of  Robert  Anderson,  by  the  Testator's  Exe- 
cutor in  Jamaica*  out  of  the  Rents  of  his  Estates  in  that 
Island* 

On  the  14th  of  June  1812,  Robert  Anderson  came  of 
9^.  The  Billy  after  stating  that  W.  Carter  had  lately , 
become  Bankrupt,  alleged  that  the  Plaintiff's  Annuity 
had  not  b^n  paid  since  R,  Anderson  had  come  of  age ; 
and  it  prayed  that  an  Account  might  be  taken  of  the 
Arrears^  and  that  the  Amount  found  due  might  be  paid 
out  of  the  proceeds  of  the  Jamaica  Estates. 

It  having  been  referred,  to  the  Master,  to  inquire  and 
i|tate  whether  anything,  and  what,  was  due,  to  the. 
Plaintiff,  for  Arrears  of  the  Annuity,  from  the  23d  of 
October  1811  (up  to  which  time  the  Plaintiff,  by  her^ 
Couxvsel^fulmitted  the  Payment  thereof),  to  the  13th  of 
August    1816,  the   Master  reported  that,  up  to  the 
23d  of  October  1811,  the  Annuity  was  paid,  by  remit* 
tances  from  Jamaica,  in  Bjlls  payable  to  Wm.  Carter  or 
order,  but  that  the  Plaintiff's  Receipt  for  the  Annuity 
was,  from  time  to  time,  sent  to  the  Testator's  Executor 
\n  Jamaica:  that,  on  the  15th  of  June  1812^  Robert 
Anderson  gave,  to  Wm.  Carter,  a  Power  of  Attorney  to 
Deceive,  for  him,  all. Sums  of  Money  which  should  be 
i^emitted,  to  or  for  him,  from  the  West  Indiesj  or  else- 
where^ or  due  or  to  become  due  on  any  account  whatso« 
^er :  that,  under  this  Power,  Wm.  Carter,  between  the 
15th  of  June  1812  and  the  9th  of  December  1815  (after 
which  he  ceased  to  act  under  the  same),  received  Sums 
\fi  the  s^ount  of  several  thousand  pounds,  for  Robert 
Anderson,  but  that  he  had  not  accounted  for  what  he 
so  received.    The  Master  further  found,  by  the  Exa- 
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mination  of  the  Plaintiff,  that  she  had  heard  and  be- 
lieved that  Robert  Andenon  did,  on  coming  of  age,  gi^« 
to  Wm.  Carter,  a  Power  of  Attorney,  and  that  it  autho- 
rized him  to  act  as  the  Agent  and  Attorney  of  Robert 
Anderson,  and  to  receive  Monies  on  his  account,  and 
that  W.  Carter  did  receive,  on  account  of  Robert  An^ 
derson,  between  June  1812  and  December  1815,  divers 
Sums  of  Money,  and  that  W.  Carter  did  not,  at  any 
time  during  that  period,  pay  to  her  the  said  Annuity,  or 
any  Sum  in  respect  thereof,  or  retain,  or  in  any  manner 
apply  the  same  to  her  use,  or  by  her  order,  or  permis- 
sion, or  for  her  maintenance,  with  her  consent,  or  other- 
wise ;  and  that  she  several  times  applied,  to  TTm.  Carter, 
for  payment  of  the  Arrears  of  her  Annuity,  between 
June  1812  and  December  1815,  and  that  he  always 
stated  that  Robert  Anderson  was  very  much  in  bis  dd>ty 
and  not  in  a  condition  to  pay  either  his  or  her  Claims, 
and  that  R.  Anderson  was  in  expectation  of  receiving  a 
large  Sum  of  Money  shortly,  when  their  Claims  would 
be  satisfied.    The  Master  added  that  he  conceived  that, 
under  the  circumstances  aforesaid,  it  ought  to  be  pre- 
sumed that  the  Annuity  was,  in  some  manner,  apjdied 
for  the  separate  use  of  the  Plaintiff,  by  TV.  Carter,  her 
Husband,  to  the  33d  of  October  1815,  being  thjs  last 
day  on  which  the  same  became  due  previous  to  the 
time  when  he  ceased  to  act  as  the  Agent  or  Attorney  of 
Robert  Anderson,  or  that  the  Plaintiff  trusted,  to  Wm. 
parter,  for  the  payment  thereof,  up  to  the  time  afore- 
said ;  and  no  subsequent  Payment  of  the  said  Annuity 
having  become  due,  previous  to  the  13th  of  August 
1816,  the  Master  found  that  no  Sum  was  due,  to  the 
Plaintiff,  at  the  time  last  mentioned,  for  Arrears  of  the 
Annuity. 
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-  The  Plaintiff  excepted  to  the  Report,  insisting  that 
the  Master  ought  to  have  found  that  all  the  Payments 
of  the  Annuity  which  accrued^  during  the  period  in 
question,  were  due  to  her.  ^^  ^^^^^^ 

•  Mr.  Home  and  Mr.  Ching  appeared  in  support  of  the 
Exceptions. 

The  SoUcUor-General,  Mr.  Pepys,  and  Mr.  J.  Russell 
in  support  of  the  Report,  said  that  Mrs.  Carter  had  con- 
stituted her  Husband  her  Agent:  and  that^she  had  re- 
ceived her  Income  and  enjoyed  it,  and  therefore  was 
not  entitled  to  demand  it  again. 

The  Vicb-Chancellor  : 

It  appears,  by  the  Master^B  Report,  that  the  Plaintiff, 
the  Annuitant,  knew  that  there  was  a  Power  of  Attorney : 
because  she  says  she  believes  it  to  be  true  that  Robert 
Anderson  did,  on  coming  of  age,  give,  to  her  Husband,  a 
Power  of  Attorney,  authorizing  her  Husband  to  act  as 
his  Agent  or  Attorney,  and  that  her  Husband  did  receive, 
on  account  of  Robert  Andersott,  between  the  months  of 
June  1812  and  December  1815,  divers  Sums  of  Money. 
Then  she  states,  what  I  presume  is  a  &ct,  that  there 
never  was,  during  that  period,  a  Payment  made  to  her 
of  her  Annuity  of  500  /•  And  she  first  states  that  she, 
several  times,  applied  to  the  said  Wm.  Carter,  for  pay- 
ment of  the  Arrears  of  her  said  Annuity,  and  that  he  ^ 
always  stated  that  Robert  Anderson  was  very  much  in 
his  debtrand  unable  to  satisfy  her  Claims.  It  appears 
also,  as  a  fact  in  the  Case,  that,  prior  to  giving  the 
Power  of  Attorney^  there  had  been  regular  Payments 
a»de,  to  Mrs.  Corner,  by  Bills  sent  to  her  Husband,  he 
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Carter 


Andbrson. 


returning  her  Receipts.  I  cannot  ooncor  with  that 
part  of  the  ailment  in  aapport  of  the  Report,  by 
which  it  was  attempted  to  convert  the  Receipts  which 
were  given,  from  time  to  time,  into  a  written  Authority 
by  her,  to  her  Husband,  that  he  should,  at  all  future 
times,  receive  the  Annuity  for  her ;  for  I  think  that 
those  Receipts  can  be  considered  only  as  acknowled^ 
ments  that  the  Money  had  come  into  her  bands. 


The  question  then  is  whether,  inasmuch  i|s»  u|ktor  the 
Power  of  Attorney,  WUiiam  Carter  was  actually  in  the 
receipt  of  Uie  Income  of  the  Estate,  out  of  which  the 
Annuity  was  to  be  paid  to  his  Wife,  and  she  was  living 
with  him  aU  the  while,  enjoying  the  same,  and  partici* 
pating  therein,  and  having  the  benefit  <^  the  Expendi- 
ture, and  not  making  any  Demand  upon  Robert 
Andenon,  although  she  knew,  as  appears  by  her  own 
Statements,  that  the  Annuity  was  due,  the  doctrine  of 
this  Court  is  not  applicable. 


It  is  true  that  the  Estate  was  &ot  h^  HQsband'9 :  but 
I  do  not  see  any  substantial  difference  between  the  Case 
where  a  Wife  is  entitled  to  Pin-money  out  of  her 
Husband's  JBstate,  and  this  Cas^  where  the  Husband 
was,  by  means  of  the  Power  of  Attorney,  actually  in 
receipt  of  the  Rents  of  the  Estate,  and  applying  them 
to  his  own  use,  his  Wife  being,  at  the  same  time,  living 
with  him,  and  enjoying  the  benefit  of  the  Expenditure. 

.  What  was  referred  to  the  Ma$ier  was,  in  effect,  to 
inquire  whether  anything,  and  what  was  due,  to  the 
Plaintiff,  in  respect  of  the  Annuity.  The  Moiter  has 
oome  to  the  conclusion  that  nothing  was  due  ^  u^d. 


CASEB    IN   CHANCERY. 

it  appeum  Ao  me  that  tbere  is  nothing,  in  this  Case^ 
which  would  justify  me  in  saying  that  the  Master  has 
come  to  a  wrong  conclusion. 

I  observe  that  the  Master  states,  in  his  Report,  that 
the  account  of  Monies  received  and  paid,  for  Robert 
Anderson,  by  WiUiam  Carter,  still  remains  unsettled ; 
snd  there  is  no  Evidence  to  contradict  that.  My 
pinion,  therefore,  is  that,  W.  Carter  will  be  entitled, 
as  between  himself  and  IM)ert  Anderson,  to  takio 
Credit  finr  the  Annuity ;  but  that,  as  Mrs.  Carter,  the 
Wife,  had  the  Benefit  and  Enjoyment  of  the  Property 
received  by  her  Husband,  the  Master^s  Report  ought 
not  to  be  disturbed. 
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A  TESTATOR  gave,  by  his  Will  dated  the  6th  of  May 
16  ig,  to  his  Sisters  habella  and  Harriett  Cottrell,  an 
Annuity  or  Yearly  Sum  of  300/.,  equally  to  be  divided 


1830 : 

loth  &  92d 

February. 


Construction. 
Legacy  Duty. 

between  tiiem,  during  their  joint  Lives,  firee  from  all  j^tat^vean 

Taxes  and  Stamp  Duties:  and,  after  the  death  of  one  Annuity  of  300  h 

of  them,  to  the  Survivor,  during  her  Ufe;  and,  after  the  ^'^®®  ^^^  **^ 

death  of  the  Survivor,  if  Georgiana  Cottrell  should  be  s^gmp  Duties, 

then  living,  the  Testaitor  gave  and  bequeathed   such  to  i.  and  H. 

Annuity  to  her,  during  her  Natural  Life :  and  he  directe4  r""",?       \  a 

his  Executors  to  invest  and  set  apart,  in  the  Public  to  the  Survivor 

Stocks   or  Funds,    in  their    Names,  so  much  of  his  during  her  life, 

and,  after  the 
death  of  the 
Survivor,  to  G.  for  her  life.  By  a  Codicil  he  revoked  the  Annuity  of  300  /. 
given  to  /.  and  H.  and  gave  them  an  Annuity  of  100  /.  each,  with  benefit 
of  SurvivorBbfp.    The  Annuiti^  of  loo/,  are  subject  to  the  Legacy  Duty. 
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Personal  Estate,  as  should  be  sufficient  to  answer  the 
said  Annuity :  and  he  directed  that,  ftom  and  after  the 
death  of  the  Survivor  of  them,  his  said  two  Sisters,  and 
the  said  Georgiana  Cotlrell,  the  Stocks  or  Funds  and 
the  Money  invested  therein  to  answer  the  said  Annuity, 
should  be  considered  as  part  of  the  Residue  of  his 
Personal  Estate. 


The  Testator,  by  the  first  Codicil  to  his  Will,  dated 
the  ist  of  March  1820,  gave,  to  his  Sister  HaniHt 
Coitrell,  the  Sum  of  10/.,  Annually  to  be  paid,  out  of 
the  Residue  of  his  Personal  Estate,  to  her,  in  Trust  to 
pay  that  Sum,  every  Year,  to  a  Female  Black  Servant, 
named  Clotilde. 

By  a  third  Codicil,  dated  the  30th  of  October  1828, 
he  gave,  to  his  Sister,  Frances  Evans,  100  /•  to  be  paid 
to  her,  free  from  the  Legacy-duty,  within  Si^  Calendar 
Months  next  after  his  decease* 


By  a  fourth  Codicil,  dated  the  17th  of  February  i8sg, 
he  revoked  the  Legacies  or  Annuities  of  300  /.,  given  to 
his  Sisters  Isabella  and  Harriett  Cottrell,  and  gave,  to 
them,  a  clear  Annuity  of  100/.  each,  with  benefit  of 
Survivorship. 

One  of  the  questions  in  this  Cause  was  whether  the 
Annuities  of  100/.  given  by  the  fourth  Codicil,  were 
exempted  from  the  Legacy-duty. 

The  SoUcitar^General,  Mr.  Pepys,  Mr.  Knight,  Mr. 
Lynch,  Mr.  Monro,  and  Sir  George  Grey  appeared 
for  the  difierent  Parties  in  the  Cause. 


CASES   IN  CHANCBRY. 

The  Cases  cited  were  Cooper  ▼•  Day  (a),  MUdrtd  t. 
Robiman  (fi),  Crowder  ▼.  Clowes  (c). 

Thb  Vice-Cuancbllor: 

The  Testator,  fay  the  fourth  Codicil,  revokes  the 
Annuity  of  300  /.  gi^en  to  his  Sisters,  and  says  nothing 
about  a  Gift  over.  It  appears  to  me  that  the  Gift  in 
that  Codicil  is  a  complete  Gift  altogether,  separate  and 
distinct  from  the  Gift  in  the  Will ;  and  I  am,  therefore, 
of  opinion  that  the  Annuities  of  100  /•  are  subject  to  the 
Legacy-duty» 
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JdY  an  Indenture  of  the  23d  of  June  1812,  the  Dean 
and  Chapter  of  Carlisle  den^ised,  to  John  Boazman  and 
Mary  his  Wife,  their  Rectory  of  Kirkland  in  the  Diocese 
of  Carlisle ,  for  Twenty-one  Years  from  the  date  of  the  „    kT^  a 
Indenture.     By  an  Indenture  of  the  25th  of  May  1814,  Wife  being  Let- 
made  between  Boazman  and  Wife  of  the  one  part,  seesofaRec- 
and  the  Defendants  G.  Fielding  and  R.  W.  Johnston  of  Trustees,  iu 
the  other  part,  after  reciting  that  Boazman  was  indebted.  Trust  to  sell  and 
to  several  Persons,  on  Mortgages  affecting  Estate^  in  ^  ^"^'Jk 
the  County  of  Durham^  and  on  Bonds,  and  that,  being  Husband  and 

desirous  to  pay  off  the  same,  he  and  his  Wife  had  Mortgages  on 

^  ^  his  Freehold 

Estates :  and  by 
Deed  of  even  Date,  the  Husband  in  consideration  of  bis  Wife  having 
.joined  in  the  Assignment,  conveys  his  Freehold  Estates  in  Trust  for 
himself  and  his  Wife  for  their  lives,  and,  after  their  deaths,  to  be  sold  for 
benefit  of  their  Children.  The  produce  of  the  Rectory  was  not  sufficient 
to  pay,  in  full,  both  the  Bonds  and  Mortgages :  Held  that  the  Bond- 
creditors  had  no  right,  as  against  the  Children,  to  throw  the  Mortgagees 
upon  the  produce  of  the  Freeholds. 

(a)  3  Mer.  154.      {b)  19  Ves.  585.      (c)  s  Ves.  jun.  449* 
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resblved  to  Awgn,  the  Leasehold  Premiaeay  to  FkkBng 
and  Johnston,  upon  Trust  to  be  sold,  in  order  to  raise 
Money  for  that  purpose :  Boatman  and  Wife  assigned 
the  Rectory,  to  Fielding  and  Johnston,  for  the  remainder 
of  the  Term  of  Twenty-one  Years,  and  for  all  their 
Renewable  and  other  Estate  and  Interest  therein,  upon 
Trust  to  sell  the  same,  and  to  stand  possessed  of  the 
Monies  to  arise  finom  the  Sale  upon  the  Trusts  declared 
by  the  next  Indenture ;  and,  by  an  Indenture*  of  the 
same  date,  and  made  between  the  same  Parties,  JBocmmh 
and  Wife  declared  that  the  Trustees  should  stand  pos- 
sessed of  the  Monies  to  arise  from  the  Sale,  in  Trust  to 
pay  off  the  Principal  and  Interest  then  due,  or  there- 
after to  accrue  due  on  the  Mortgages,  Securities,  and 
Bonds  mentioned  in  the  Schedule  to  ikis  Deed,  and 
then  upon  Trust  to  pay  the  Residue  of  the  Tmst- 
inonies  (if  any),  to  Boatman.  In  the  Schedule  were 
mentioned  three  Indentures  by  which  certain  Freehold 
and  Leasehold  Estates  situate  at  Great  Ayel^e  in  the 
County  of  Durham,  were  mortgaged  and  charged,  by 
Boatman  and  Wife,  for  Securing  1,800/.  and  Interest 
to  Johnston,  and  1,750/.  and  765  L  and  Interest  to  John 
Homer;  and  also  two  Bonds  executed  by  Boaznum, 
one  to  Homer  for  securing  800  /.  and  Interest,  and  the 
other,  to  Johnston,  for  securing  1400  L  and  Interest. 

By  Indentures  of  Lease  and  Release  dated  the  ft4th 
and  25th  of  May  1 824,  the  Release  being  made  between 
Boaxman,  of  the  one  part,  and  FUiding  and  Johnston,  of 
the  other  part,  and  reciting  that  Boazman  was  seised, 
in  Fee,  of  the  Freehold  Hereditaments  intended  to  be 
thereby  released,  and  that  he  was,  under  or  1^  virtue  of 
several  Indentures  of  Lease  granted  by  the  Dean  and 
Q&apter  of  Durham^  and  of  divers  Assignqients  and 
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6ther  Aets  in  Law,  posfiessed,  of  the  Leasehold  Heredita- 
ments intended  to  be  thereby  assigned,  for  the  Residue 
'of  seven  several  terms  of TwentyM>ne  Years,  but  (hat  the 
'same  Freehold  and  Leasehold  Premises  were  subject  to 
Mortgage  Debts  amounting  to  9,676  Ly  and  that  by  an 
Indenture  of  Appointment  and  an  Indenture  of  Assign- 
ment, both  bearing  even  date  with  the  Indenture  of 
Release,  and  made  between  Boazman  and  Wife,  of  the 
one  part,  and  Fulding  and  Johnston  of  the  other  part, 
.  divers  Freehold  and  Leasehold  Hereditaments,  in  West-- 
^norland  and  Cumberland  had  been  appointed  and 
assigned,  by  Boazman  and  Wife,  to  Fielding  and 
Johnston,  in  Trust  to  be  sold  for  the  purpose  of  dis- 
charging, as  well  the  9,676 1,  as  other  Debts  and  Incum- 
brances of  Boazman,  and  that  Boazman  did,  previously 
to  the  executing  of  the  Indentures  of  Appointment  and 
As^ignmebt  of  even  date,  agree  that,  if  his  Wife  would 
join  with  him  therein,  he  would  release  and  assign, 
the  Freehold  and  Leasehold  Hereditaments  thereinafter 
described,  to  Fielding  and  Johnston,  upon  the  Trusts 
thereinafter  expressed  :  it  was  witnessed  that  Boazman, 
in  consideration  of  the  Premises,  did  thereby  release 
'  and  assign,  the  Freehold  and  Leasehold  Estates  situate 
at  Great  Aycliffe,  to  Fielding  and  Johnston,  their  Heirs, 
Executors,  Administrators,  and  Assigns,  upon  certain 
Trusts  for  the  benefit  of  himself  during  his  life,  and  so 
as  to  exempt  those  Estates  from  being  subject  to  his 
Debts  or  Engagements,  it  having  been  expressly 
stipulated,  by  Mary  Boazman,  upon  her  consenting  to 
join  in  the  Appointment  and  Assignment  of  even  date, 
that  those  Estates  should  be  settled  so  as  not  to  be  liable 
to  or  affected  by  his  Debts,  Charges,  Incumbrances,  or 
Engagements,  and,  after  Boazman*s  decease,  in  Trust 
for  his  Wife,  during  her  Life,  and,  after  the  decease  of 
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tlie  SunriTor,  in  Trast  to  sell,  and  to  stand  posacMcd  of 
the  Monies  to  be  produced  by  such  Sale,  npon  cotain 
Trusts  for  the  benefit  of  the  younger  Childroi,  then 
bom  or  thereafter  to  be  bom,  of  Boazmam  and  his  Wife« 

Mr.  and  Mrs.  Boatman  having  died,  this  Suit  was 
instituted,  by  their  younger  Children,  to  have  the 
Tmsts  of  the  Deeds  of  May  1824  carried  into  execu- 
tion. By  the  Decree,  the  Rectory  otKirkland,  and  the 
Freehold  and  Leasehold  Estates  at  Great  AycKffe,  woe 
ordered  to  be  sold ;  and  it  was  referred  to  the  Master  to 
make  the  usual  inquiries  as  to  Mortgages  and  Incum- 
brances affecting  the  Rectory  and  the  Estates  at  Great 
Aycliffe,  It  appeared,  by  the  Master's  Report,  that  the 
Proceeds  of  the  Sale  of  the  Rectory  were  not  sufficient 
to  pay,  in  full,  what  was  due  both  on  the  Bonds  and  on 
the  Mortgages  mentioned  in  the  Schedule  to  the  Deed  of 
Declaration  of  Trust ;  and,  on  the  hearing  of  the  Cause 
for  Further  Directions,  the  question  was  whether,  as  be- 
tween the  Plaintiffs  and  the  Bond-creditors,  the  Mort- 
gagees ought  not  to  be  thrown  upon,  and  paid  out  of  the 
produce  of  the  Aydiffe  Estates  comprised  in  their  Mort- 
gages, so  far,  at  least,  as  to  leave  sufficient,  of  the  pro- 
duce of  the, Rectory,  to  pay  the  Bond-debts  in  fulL 

The  Solicitor-General  and    Mr.  Lovat,    for    the 
Plaintiffs : 

The  Bond-creditors  had  no  lien  upon  the  KirkUmi 
Rectory  except  what  Mr.  and  Mrs.  Boatman  chose  to 
give  them.  They  must,  therefore,  come  in  modo  et 
forma.  They  are  entitled  to  come  in,  with  the  Mort- 
gagees, pro  rata  only.  The  recitals  in  the  Release 
clearly  show  what  was  the  intention  of  the  Parties. 
Mrs.    Boatman   was   the    purchaser  of  the  Jyclife 
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Estates^  for  herself  and  her  younger  Children,  in  consi- 
deration of  giving  up  her  Interest  in  the  other  Estates ; 
eonaequentlyy  the  Bond-creditors  cannot  claim  anything       Boazmak 
except  what  was  given  to  them  by  the  Assignment  and 
Declaration  of  Trust. 

Mr.  Home  and  Mr.  Barber,  for  the  Executors  of 
JS.  W.  Johnston : 
The  Proceeds  of  the  Rectory  were  devoted  to  the 
payment  of  certain  Mortgage  and  Bond-creditors, 
whose  names  are  found  in  the  Schedule  to  the  Declara- 
tion of  Trust.  The  former,  were  Mortgagees  of  the 
Aycliffe  Estates.  Their  rights  over  the  Mortgaged 
Estates  were  not  affected  by  any  of  the  transactions 
that  took  place.  The  Mortgagees  having  two  Funds  to 
resort  to,  and  the  Bond-creditors  having  one  Fund  only, 
which  is  insufficient  to  pay  both  classes  of  Debts,  the 
latter  have  a  right  to  throw  the  former  upon  the  other 
Fund.    Aldrich  v.  Cooper  (a). 

The  Solicitor 'General  in  reply : 
If  we  look  through  the  Deeds,  there  is  no  difficulty  in 
deciding  the  question.  They  all  form  but  one  transac- 
tion. The  Aycliffe  Estates  are,  expressly,  dedicated  to 
the  Family,  by  the  Release ;  and  it  recites  that^  by  Deeds 
of  even  date,  other  Estates  had  been  devoted  to  the 
payment  of  the  Debts.  Not  one  of  the  Bond-creditors 
is  a  party  to  the  Deeds  relating  to  the  Kirklandl^QcXjovy. 
They  can  take  nothing  but  what  is  given  to  theip. 

The  Vice-Chancellor  t 
It  seems  to  me  that  the  Bond-creditors,  for  whom 
provision  was  made  out  of  the  Kirkland  Rectory,  are  as 

(fl)  8  Ves.  382. 
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mnch  Volunteers  as  the  Children  of  Mr.  and  Mrs.  Boat* 
man,  who  are  entitled  to  the  Produce  of  the  Aychffe 
Estates.  The  Bond-creditors,  therefore,  are  not  entitled 
to  more  than  is  given  them  by  the  Assignment  and 
Declaration  of  Trust  of  May  1814.  Those  Deeds  give 
them  a  pro  rata  participation  only,  with  the  Mortgagees, 
in  the  Proceeds  of  the  Kirkland  Rectory ;  and  Parties 
must  take  according  to  the  Agreement  under  which 
they  are  entitled.  Consequently  the  Bond  creditors  are 
not  entitled  to  more  than  to  share,  pro  rata,ihe  Produce 
of  the  Rectory,  with  the  Mortgagees. 


1830: 
soth  February. 


VENT  V.  PACEY  *. 


DUmisialof     JVlR.  BARBER  moved  to  dismiss  the  Bill,  for  want 
^^^  of  Prosecution. 


Upon  a  Motion 
to  Dismiss,  the 
delay  in  prose- 
cuting the  Suit 
was  satisfactorily 
accounted  for. 
The  Court  re- 
fused to  make 
any  Order  upon 
the  Motion,  or 
to  require  the 
Plaintiff  to 
.  undertake  to 
speed. 


The  Motion  was  opposed  by  Mr.  Spurrier.  The 
Facts  and  Dates,  as  they  appeared  on  Affidavit,  were  as 
follows : 

The  Bill  was  filed  on  the  17th  of  July  1829.  The 
Answer  was  put  in  on  the  16th  of  October.  On  the 
10th  of  December,  a  Notice  of  Motion  was  given,  by 
the  Plaintiffs,  for  the  production  of  Letters  and  Papers. 
The  Motion  was  not  made  till  the  22d9  wl^n  an  Order 
was  pronounced  for  the  production,  with  the  exception  of 
a  Letter  stated  to  have  been  written,  by  the  Defendant,  in 
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confidence,  to  his  Solicitor.  The  Order  was  bespoken 
on  the  same  day,  but  was  not  obtained  until  the  26th  of 
January  1830.  On  the  28th  of  January  a  Writ  of  Exe- 
cution of  the  Order  was  obtained,  and  was  served  on 
the  3d  of  February.  On  the  8th  of  February,  the 
Papers  and  Letters  were  left  with  the  Clerk  in  Court* 
On  the  17th  of  that  month,  a  Notice  of  Motion,  before 
the  Lord  Chancellor,  for  the  production  of  the  Confi- 
dential Letter,  was  given,  by  the  Plaintifis,  and  a  No- 
tice of  Motion,  before  the  Vice-Chancellor,  to  dismiss, 
for  want  of  Prosecution,  by  the  Defendant. 

Mr.  Barber  insisted  that  the  Defendant  was  entitled 
to  the  usual  undertaking  from  the  Plaintifis,  or  at  any 
rate,  that  the  Plaintifis  should  be  put  upon  terms. 

The  Vice-Chancellor  was  of  opinion  that  sufficient 
Cause  was  shown  against  the  dismission  of  the  Bill ; 
and  refused  to  make  any  Order. 
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1830:  SWINFEN  V.  SWINFEN. 

2d  March. 

^  1  HE    Answers    of    the    Defendants,    Swinfen    and 

Dismissal'of  Pdlfner^yiexQ  filed  on   the  loth  of  November  1829; 

BilL  and  the  Answer  of  the  other  Defendant^  Hinckley,  was 

"  filed  on  the  30th  of  the  same  month.    On  the  1 7th  of 

Last  Answer        ^,  «i  ^  i-r>/.i 

filed  30th  No-      February  1830,  the  two  first-named  Defendants  gave 

vember  1829.  notice  of  a  Motion  to  dismiss  the  Bill,  for  want  of  Pro- 
w^  1830  DefeS'  secution.  On  the  19th  of  the  same  month  the  Plaintiff 
dant  gave  Dotice  obtained  an  Order  to  Amend,  which  was  the  only  Order 

to  dismiss.  Two  ^^t  he  had  obtsuned  for  that  purpose, 
days  afterwards 

Plaintiff  obtain- 
ed Order  to  Mr.  Wakefield  appeared  for  the  Defendants,  in  sup- 

to  dk^ias^''^''"  port  of  the  Motion  to  dismiss  (a). 


granted. 


Mr.  Pepys  and  Mr.  Sanders  for  the  Plaintiff. 

The  Vice-ChanctUor  said  that,  although  a  Plaintiff 
was  at  liberty  to  move  to  Amend  his  Bill  after  the  two 
months  had  expired,  and  before  the  six  weeks  had 
expired,   yet  it  did  not  prevent  the  Defendant   from 
moving  to  dismiss  the  Bill. 

Motion  to  dismiss  granted. 

(d)  See  the  4tb,  13th  &  16th  of  the  New  Orders. 
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WILSON  V.  DENT.  1830: 

5th  March. 

Joseph  WILSON,  being  seised  in  Fee  of  Freehold     * ' ' 

Eetates,  and  of  a  Customary  Estate   bolden  of  the      ^^^^^. 
Lord  of  the  Manor  of  CotherstQne  with  Hunderthwaite  in  Heir  Sp  Devisee. 
Yorkshire,  by  his  Will,  dated  the  14  th  of  June  1811^   ,      .*T^^ 

A    8£lS6cl   Of 

devised^  to  the  Defendants,  JoAn  Dent  and  Caleb  Wilson,  Freehold  Es* 
in  Fee,  all  his  Messuages,  Lands,  Tenements,  and  Here-  tales,  and  of 
ditaments  whatsoever,  in  Trust  to  sell  the  same,  and  k^^'^lh^k'^' 
directed  that  the  produce  of  the  Sales  should  be  deemed  were  not  devis- 
part  of  his  Personal  Estate ;  and,  after  giving  pecuniary  *^J®'  made  a 
Legacies  to  some  of  the  Plaintiffs,  he  directed  that  the  render  of  the 
Residue  of  his  Estate  and  Effects  should  be  distributed  latter  to  B.  ii^ 
amongst  the  Legatees,  in  proportion  to  the  amount  of  ^^'Jmitted^VcMT 
their  Legacies..  A.  and,  aaer 

his  death,  for 

In  August  1811  the  Testator  died,  leaving  the  Defeur  jjjg  WiuTbut 

dant,  Charles  JopUng,  his  Heir  at  Law  and  Customary  B.  executed  no 
T¥^  Declaration  of 

"®^'  Trust.    A. 

made  a  general 

By  an  Indenture  of  the  i«t  of  April  1811,  the  Testator  <*«V^  ^f  all  his 

real  Instates  * 
had  voluntarily  surrendered,  his  Customary  Estate,  unto  ^^^j  ^f^^.  ^  ^ 

and  to  the  use  of  the  Defendant,  Dent,  in  Fee,  and  death  B,  was 

covenanted,  with  Dent,  to  surrender  the  Estate,  accord-  f^°^\[^^-    ^^^^ 

'  that  he  was  a 

ing  to  the  Custom  of  the  Manor,  to  the  use  of  Dent  in  Trustee  for  the 
Fee.    On  the  26th  of  October  1812  (which  was  after  Devisees,  and      * 
the  Testator's  death)  Dent  was  admitted  Tenant  of  the  ^omary  Heir. 
Estate. 


>. 


The  Bill  was  filed  for  the  Administration  of  the  Tes- 
tator's Estate,  and  to  have  the  Trusts  of  his  Will 
parried  into  execution. 
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Dent,  in  his  Answer^  admitted  that  the  Customary 
Estate  was  conveyed  to  him,  in  order  that  he  might 
hold  it  for  the  Testator  during  his  lifetime,  and,  after 
his  decease,  upon  the  Trusts  of  his  Will ;  and  that  the 
Testator  continued  in  the  possession  or  receipt  of  the 
Rents  until  his  decease ;  but  Dent  nerer  executed  any 
Declaration  of  the  Trusts  upon  which  the  Suirender 
was  made. 


•r 
ft 


*       • 


The  Defendant,  Charles  Jopling,  by  his  Answer,  said 
that  he  could  not  set  forth  whether  the  usual  mode  of 
effecting  a  Settlement  or  Will  of  Customary  Estates 
within  the  Manor,  was,  as  stated  in  the  Bill,  that  is  to 
say,  by  an  absolute  Deed  of  Alienation  and  Surrender  to  a 
Trustee,  who  was,  thereupon,  admitted,  to  the  Estate,  at 
the  next  Court :  that  he  believed  that  the  Testator  did 
make  an  absolute  Surrender,  of  the  Customary  Estate, 
to  Dent,  and  that  Dent  was  admitted  to  the  Estate  on 
the  26th  of  October  1812,  and  that  such  Alienation  was 
entirely  voluntary.  He  believed  that  the  Legal  Estate 
in  the  Customary  Lands,  was  vested  in  Dent,  and  that 
the  Trust  or  beneficial  Interest  therein,  for  default  of  any 
Declaration  thereof,  resulted  to  the  Testator,  in  Fee 
Simple,  and  was  then  vested  in  him,  C.  Joplmg,vtB  the 
Testator's  Customary  Heir ;  but  he  could  not  set  fortii 
whether  the  Customary  Estate  was  or  was  not  conveyed 
to  and  vested  in  Dent,  in  order  that  he  might  hold  the 
same,  for  the  Testator  during  his  lifetime,  and,  after  his 
decease,  upon  the  Trusts  of  the  Will. 

The  Steward  of  the  Manor,  who  was  examined  for 
the  Plaintiffs,  deposed  that  the  Custom  of  the  Manor 
was  not  to  admit  or  recognize  the  alienation  of  Cus- 
tomary Freehold  or  Copyhold  Estates  by  Will,  or  to 
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permit  any  Trusts  declared,  by  Will  or  Deed,  of  such 
IBlstates  to  appear  upon  the  Court  Rolls ;  and  that 
the  only  mode,  as  far  as  he  was  aware,  of  making  such 
Estates  subject  to  the  Uses  or  Trusts  declared,  of  the 
same,  by  Will,  was,  by  having  the  Testator's  Heir  at 
liaw,  or  his  Alienee  under  a  deed  of  Alienation,  ad- 
mitted to  such  Estates,  and  by  getting  such  Heir  or 
Ahenee  to  execute  a  Deed  of  Trust,  with  which  the 
Court  of  the  Manor  had  nothing  to  do,  - 

Mr.  Pepys,  Mr.  Wilson,  and  Mr.  Stuart,  for  Charles 
Jopling,  the  Customary  Heir  ; 

The  questions  are,  ist,  whether  the  Testator  had  such 
an  Interest  in  the  Customary  Estate  as  that  it  could  pass 
by  his  Will;  and  2d,  if  he  had,  whether  the  Will 
operated  upon  that  Interest. 

ist.  The  Custom  of  the  Manor  is  that  Customary 
Estates  do  not  pass  by  Will.  The  Surrender  to  Dent 
was  inoperative ;  for,  as  there  was  no  declaration  of  the 
Trusts  upoQ  which  that  Surrender  was  made,  the  Estate 
reverted  to  the  Surrenderor.  It  has  been  held  that  a 
Trust  Estate  in  a  Copyhold,  will,  in  some  cases,  pass 
by  Will ;  but  it  has  never  been  so  decided  where  the 
Trust  results.  In  this  Case  the  Trust  resulted,  and, 
therefore,  could  not  be  devised. 
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2d.  This  Will  was  intended  to  operate  as  a  Devise 
of  the  Testator's  Interest,  and  not  as  an  appointment  of 
a  Use,  and  it  contains  no  reference  to  the  Estate  which 
was  vested  in  the  Alienee.  Kenehel  v.  Scrafton  (a), 
Wagstaffy.  Wagstaf^b),  Doe  v.  Wroot  {c). 

(a)  8  Ves.  30.         {b)   2  P.  W.  258.         (e)  5  East.  13'2. 
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Mr.  Barber  for  the  PlaintifTs : 

The  Cases  cited  do  not  apply*  In  Kenebel  r* 
Scrafton,  the  Party  was  never  admitted,  and  therefore, 
he  never  clothed  himself  with  the  Legal  Estate.  As  to 
the  Case  in  £a5/,the  Legal  Estate  was  all  that  a  Court 
of  Law  had  to  do  with.  It  is  sufficient  that  DetU  was 
admitted,  though  not  at  the  Court  next  after  the  Sur- 
render to  him.  Admittance  has  reference  to  the  Sur^ 
render,  and  he  perfected  his  Legal  Title  by  being 
admitted.  The  Testator  had  the  resulting  Trust  when 
he  made  his  Will. 


The  ViCE-CHANCELLOft  : 

The  Cases  that  have  been  cited  are  not  applicable  to 
the  one  now  before  the  Court :  nor  is  the  Case  of  Fbiyd 
Y.  Willis  (J),  which  is  quoted  in  Doe  v.  fVroot. 

In  this  Case  it  appears,  that,  by  a  Deed  of  April  iSli, 
an  AUenation  of  the  Estate  was  made  to  John  Dent, 
which  was  intended  to  be  in  Trust  for  the  Testator* 
The  Testator  made  his  Will  in  June  i8ii^  and  used 
Sufficient  words  to  pass  his  Interest  in  this  Estate. 
Prior  to  October  1812  the  Testator  died ;  and,  in  that 
month.  Dent  was  admitted.  Then  the  question  is, 
whether  it  is  not  to  be  considered  that  the  Will  is  a 
Declaration  of  the  Person  in  whose  favour  the  Alienee 
was  to  hold  the  Estate.  The  Will  operates  as  a 
testification  for  whose  benefit  the  Trustee  is  to  hold  the 
Estate ;  and  my  opinion  is  that  the  Surrenderee  is  a 
Trustee  for  the  Devisees. 


(cO  5  East,  1 37. 
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PESHELLER  v.  HAMMETT, 

A  DEMURRER  to  the  Bill  had  been  allowed,  on 
argument,  when  leave  was  given,  to  the  PlaintiflT,  to 
amend  the  Bill ;  and,  under  that  Order,  the  Bill  had 
been  amended,  and  Answers  put  in* 

Mr.  Jacob,  for  the  Plaintiff,  now  moved,  as  of  course, 
for  leave  to  amend  the  Bill  again,  and  submitted  that 
the  Amendment  made  upon  the  allowance  of  the 
Demurrer,  was  not  reckoned  for  the  purposes  of  the 
13th  Order,  and,  therefore,  that  the  Affidavit  required 
by  that  Order,  was  not  necessary.  He  cited  Spencer  y, 
Bryan  (a). 

The  Vice-Chancellor  said  that  he  should  hold  the 
Amendment,  now  applied  for,  as  the  first  Amendment, 
and  granted  the  Motion. 


1830! 

8th  March. 
*  -« 

Practice. 
Amendment, 


The  Amend- 
ment of  a  Bill 
under  Leave 
given  on  the 
Allowance  of  a 
Demarrer,  is 
not  reckoned  for 
the  purposes  of 
the  13th  Order. 


(a)  9  Ves.  331, 
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16th  March. 


Practice* 

Vendor  and 

Pyrchaser, 

Title. 

If,  upon  a  ques- 
tion of  Htle,  the 
MaUer  ia  satia- 
iied  with  the 
Evidence  pro- 
duced before 
him,  bttt«  upon 
the  hearing  of  an 
Exception  to  the 
Report,  the 
Court  thinks  the 
Evidence  not 
sufficient,  the 
Court,  upon  the 
Application  of 
the  Vendor,  will 
refer  it  back  to 
the  Master  to 
review  his  Re- 
port, in  order  to 
give  the  Vendor 
an  opportunity 
of  producing 
further  Evi- 
dence. 


ANDREW  V.  ANDREW. 

iHE  Title  to  Lot  1.  of  the  Estates  sold  imder  the 
Decree  in  this  Cause  was  objected  to,  by  the  Purcha- 
ser, because  it  did  not  appear  that  a  Remainder  in 
Tail,  limited  to  one  D.  Stacey,  by  the  Will  of  his 
Grandfather  T,  Stacey,  dated  the  7th  of  December 
1699,  had  been  barred  or  become  extinct 

The  Master,  to  whom  the  Title  was  referred,  re- 
ported that  he  was  of  opinion  that,  from  the  Evidence 
produced,  and  the  dealings  with  the  Premises  by  the 
§ubsequent  Owners,  and  the  other  facts  and  circam- 
stances  appearing  upon  the  Abstract,  coupled  with 
the  great  length  of  time  that  had  elapsed  and  there 
being  no  evidence  to  the  contrary,  be  was  warranted 
in  concluding  that  Daniel  Stacey  had  died  without 
issue  (a). 

The  Purchaser  excepted  to  this  Report. 

Upon  the  hearing  of  the  Exception,  on  the  12th  of 
March  1830,  the  Vice-chancellor  differed  in  opinion 
from  the  Master:  but  the  Counsel  for  the  Vendors 
having  said  that  they  could  produce  further  Evidence 
of  the  fact  in  question,  his  Honor  referred  it  back  to 
the  Master  to  review  his  Report. 


(a)  See  Doe  v.  Woliey,  8  Bam.  &  Cress.  33. 
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The  Ffce^CAemceJ/or  afterwards  ordered,  upcm  the 
application  of  the  Purchaser,  the  Exception  to  be  placed 
in  the  Paper,  to  be  spoken  to. 

Mr.  jtgar  and  Mr.  Seton,  for  the  Vendors,  cited 
C^jffin  V.  Cooper  (6),  Esdaile  v.  Stephenson  (c),  P^iton  v. 
Rogers  (^O* 

The  Solidtor-General  and  Mr.  Beames,  for  the  Pur- 
chaser, said  that  there  was  no  instance  where,  in  a  Case 
Uke  the  present,  a  reference  back  to  the  Master  to 
review  his  Report,  had  been  made :  that  Esdaile  v. 
Stephenson  had  been  appealed  from,  but  that  the 
Appeal  was  not  prosecuted  (e) ;  and  they  relied  on  Lech* 
mere  r.  Brasier  {/). 

Mr.  Agar^  in  reply,  said  that  Lechmere  v.  Brasier  did 
not  apply,  as  there  the  Decree  was  erroneous  :  that  here 
there  was  no  defect  of  Title,  but  merely  a  question  of 
Evidence  of  Title. 

The  Vice-Chancellor: 
I  should  not  have  allowed  this  question  to  be  spoken 

to,  but  that  my  attention  was  called  to  the  fact  that  the 

I' 

Purchaser  was  not  a  Party  to  the  Cause. 

The  Title  is  objected  to  on  the  ground  that  it  does  not 
appear  that  the  issue  of  a  Remainder-man  in  Tail,  has 
failed.  The  Master  thought  that  the  Evidence,  produced 
before  him,  of  that  fact,  was  sufficient.  If  the  Evidence 
was  weak,  but  the  Master  was  satisfied  with  it,  it  would 
be  singular  that  the  Vendors  c^ould  be  prejudiced. 
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(ft)  14  Ves.  205. 

(c)  Madd.  &  Geld.  366. 

(d)  Ibid.  256. 


(f)  See  Sogd.  Vend.  208,  log 

and  373. 
(/)  a  J.&W.287. 


1830. 


Andrew 

V. 

Andebw. 


39^ 


1B30. 


Akdbew 

V, 

Andrew. 
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because  the  Master  was  in  the  wrong :  and  it  would  be 
hard  upon  them  if  they  were  not  to  be  allowed  to  produce 
fresh  Evidence.  There  can  be  no  hardship  upon  the 
Purchaser ;  for,  if  there  is  any  delay  on  the  part  of  the 
Vendors,  he  can  move  to  be  discharged  from  his 
Purchase. 


1830: 
3d  May. 

Practice, 

Vendor  and 

Purchiuer 

Title. 

Upon  the  Al- 
lowance of  Ex- 
ceptions to  a 
Report  approv- 
ing of  a  Title, 
the  Court  will, 
on  Uie  Applica- 
tion of  the 
Vendor,  refer  it 
back  to  the 
MoMterto  re- 
view his  Report, 
in  order  to  give 
the  Vendor  an 
opportunity  of 
producing  Evi- 
dence to  remove 
the  objection. 


EGERTON  V.  JONES  •. 

1  HE  question  in  this  Case  was  similar  to  that  in  the 
preceding  one.) 

The  Suit  was  instituted,  by  the  Vendor  of  an  Estate, 
against  the  Purchaser,  to  compel  a  Specific  Performance 
of  the  Contract  The  Purchaser  having  objected  to  the 
Title,  the  usual  reference  was  made  to  the  Master,  and 
he  reported  in  favour  of  the  Title.  The  Defendant  then 
excepted  to  the  Report,  and  the  Exceptions  were 
allowed. 

On  a  subsequent  day,  Mr.  Home  and  Mr.  Wigram 
for  the  Plaintiff,  moved  that  it  might  be  referred  back 
to  the  Master  to  review  his  Report,  alleging  that  the 
Plaintiff  could  produce  Evidence  to  show  that  certain 
limitations  in  a  Will  (the  existence  of  which  was  the 
ground  of  objection  to  the  Title)  had  failed  or  become 
extinct. 

Mr.  Knight  and  ]^r.  Randell,  for  the  Defendant, 
the  Purchaser,  contended  that  it  would  be  inconsistent 
with  the  Order  allowing  the  Exceptions,  to  refer  it  back 


*  See  posi.  409. 


CASES    IN    CHANCERY. 

to  the  Master  to  review  his  Report :  they  cited  Esdaih 
V.  Stephenson  (a)  and  Lechmere  v.  Brasier  (6). 

The  Vice-Cmancellor  : 

It  is  the  course  of  the  Court,  where  the  Master  has, 
by  expressing  an  opinion  in  favour  of  the  Title,  pre- 
vented the  Vendor  from  showing  that,  if  his  opinion  had 
been  otherwise,  still  the  Title  was  good,  to  send  it  back 
to  the  Master  to  review  his  Report,  the  Party  moving 
paying  the  Costs  of  the  Motion. 

Motion  Granted. 


EOBETON 

V. 

JOVES. 


An  application,  by  the  Purchaser,  to  discharge  the 
Order  made  on  the  above  Motion,  was  refused  by  Lord 
Lyndhurst  C.  on  the  5th  August  1830. 


ANDREWES  v.  GEORGE. 

Thomas  ANDREWES,  by  his  WiU  dated  the  2d  of 
April  181 7,  gave,  to  James  George,  and  Charles  Murray, 
all  his  Personal  Estate,  in  Trust  to  pay  all  his  Debts 
and  his  Funeral  and  Testamentary  Expenses,  and  to 
invest  the  Residue  in  Government  Securities,  and  to  pay 
the  Dividends  to  his  Wife,  Mary  Andrewes,  during  her 
life,  by  half-yearly  payments,  the  first  payment  to  be 
made  at  the  end  of  Six  Calendar  Months  after  his 
decease,  and,  after  her  decease  to  assign  and  transfer, 
the  Capital,  unto  his  five  Children,  Mary  Ann  Palmer, 
George    Pyne  Andrewes,    Isabella  Makeig,  Frederick 


1830: 
19th  March. 

Interest. 
Advancement. 


Interest  at  4  per 
Cent.>  directed 
to  be  computed 
on  Advance- 
ments made  by 
a  Father  to  his 
Children  from 
the  time  when 
the  Father's 
Property  was 
divisible 
amongst  them. 


(a)  Madd.  &  Geld.  366.  (b)  2  J.  &  W.  387. 
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Andrtwes  and  Thomas  jindrewes,  in  equal  Shares :  and 
after  reciting  that,  upon  sundry  occasionSy  when  some 
of  his  Children  had  been  in  pecuniary  difEculties,  espe- 
cially his  Sons  George^  t^id  Thrnias^  and  his  Daughter 
Makeigf  he  had  advanced  divers  Sums  of  Money,  at 
theif  request,  for  their  temporary  relief  he  directed  that 
his  Trustees  should,  before  they  made  such  Division  or 
Distribution  of  bis  Estate*  deduct  and  take,  from  such  of 
his  said  Sons'  and  Daughters'  Shares,  so  mudi  Money 
as  had  been  advanced  and  lent  to  him,  her  or  them,  by 
him,  so  as  to  render  their  Shares  quite  equal  and  to  the 
amount  they  would  have  been  entitled  to,  had  he  not 
advanced  the  said  Sums  of  Money,  but  that  the  whole 
had  been  remaining  at  his  decease,  and  been  attendant 
on  the  directions  of  his  Will. 


The  Testator  died  on  the  27th  of  September  i8ig. 
On  the  7th  of  January  1820  his  WiU  was  proved  by  his 
Executors,  and,  in  the  same  month  of  that  year,  his 
Widow  died. 


A  Bill  having  been  filed,  by  George  Pyne  Amdrtwes, 
agaimt  his  Brothers  and  Siateni-  and  the  Executors, 
for  the  Administration  of  .the  Testator's  Estate,  a  De^ 
cree  was  made  on  tlie  5th  of  febtuary  1839,  which 
directed  (amongst  other  things)  that  the  Mtuter  shodd 
inquire  and  state  what,  at  the  Testators  decease,  was 
the  amount  of  the  Sums  of  Money  which  had  been 
advanced  and  paid,  by  the  Testator,  in  his  lifetime, 
to  or  for  the  use  of  his  Children  George  Pyne  An* 
drewes,  Isabella  Makeig,  Thomas  AndreweSf  and  Frederick 
Andrewes  respectively;  and  that  the  Master  shovld- 
compute  Interest,  on  such  Advances,  at  the  rate  of  Four 
per  Cent,  pejr  Amium,  from  the  time  of  thb  Testator's 
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decease,  but  without  prejudice  to  the  question  whether 
any  and  what  Interest  should  be  charged  thereon,  and 
whether  from  the  time  of  the  Testator's  decease.,  or  from 
any  later  period.  The  Master  found  that  the  Testator 
had  advanced  and  paid,  to  or  for  the  use  of  his  four 
last-named  Children,  the  following  Sums  respectively, 
namely  511  /.  16s.  6d.,  278/.  1  s.  ^d.,  1,063/.  ^^^*  6^** 
and  112/.  75.  2d.:  and  the  Master  then  stated  the 
amount  of  the  Interest,  on  each  of  those  Sums,  com- 
puted as  directed  by  the  Decree. 


Andrewbs 
Geouge. 


The  Cause  now  came  on  to  be  heard  for  Further  Di- 
rections, and  the  question  was  :  from  what  period  the 
Interest  on  the  Advances  ought  to  be  computed  ? 

Mr.  Parker  and  Mr.  Fiather  appeared  for  the  dif- 
ferent Parties. 

The  Vice-chancellor  said  that  the  Testator  meant  that 
the  deductions  in  respect  of  the  Advances,  should  be 
made  at  the  time  when  his  Property  would  become 
divisible,  namely,  the  death  of  his  Widow:  and  his 
Honor  accordingly  directed  Interest,  at  Four  per  Cent, 
to  be  computed  on  the  Advances,  from  the  deatli  of  the 
Testator's  Widow  (a). 


(a)  Where  Children  soine  of  whom  only  have  been  ad- 
vanced, or  who  have  not  been  all  equally  advanced,  become 
entitled  to  their  Father's  Property,  at  bis  death,  but  the 
Property  is  not  distributed  amongst  them  until  after  the  ex- 
piration of  a  year  from  that  event,  the  Court  would,  perhaps, 
direct  Interest,  at  Four  per  Cent.,  to  be  computed,  on  the  Ad- 
vances, from  the  end  of  that  year. 
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1830:  GARLAND  v.  SCOTT. 

S2d  March. 

'     "^        '  1  HE  Bill  was  Skip  by  the  Vendor,  against  the  Par- 

^^lU^it'"^  chaser  of  an  Estate,to  compel  the  Specific  Performance, 

Production  of  of  the  Agreement.    The  Defendant,  in  his  Answer, 

Documents,  admitted  that  various  Letters  and  Notes  relating  to  the 

The  Court  will  ^^ate  and  the  Agreement  and  to  the  other  matters  in 

not  order  a  the  Bill  mentioned,  had  been  written,   and  sent  and 

Defendant  to  received,    by    the    Defendant  and  his  Solicitors  and 

produce  Letters,  '      ^ 

which  passed,  Agents,  to  and  from  each  other,  and  to  and  from  other 

**'^°Q*^i*"-  Persons,  and  that  he  had  the  same,  or  some  Copies 

in  the  relation  of  thereof,  in  his  custody  or  power:  and  he  set  forth  a  List 

Solicitor  and  thereof,  in  the  Schedule  to  his  Answer ;  but  he  submitted 

Cnent,inthe  ^^^    inasmuch   as  all  such  Letters  and  Notes  were 

progress  of  the 

Cause,  or  with  written  as  communications  made,  between  him  and  his 

reference  to  it,  Solicitors,  confidentially,  and  in  the  way  of  business,  he 

being  instituted,  ^*®  °^*  bound  to  produce  any  of  them,  to  the  Plaintiff, 

or  which  or  for  his  inspection. 


contain  Legal 
Advice. 


Mr.  Jacob,  for  the  Plaintiff,  moved  that  the  Defendant 
might  leave,  with  his  Clerk  in  Court,  for  the  usual  pur- 
poses, the  Letters  and  Notes,  and  Copies  of  Letters  and 
Notes,  admitted  by  the  Defendant  to  be  in  his  custody 
or  power,  and  which  were  specified  in  the  Schedule. 
He  cited  Hughes  v.  Biddu/ph  (a),  and  Williams  v. 
Mundie  (ft). 

Mr.  Teed,  for  the  Defendant,  opposed  the  Motion  on 
the  ground  stated  in  the  Answer.  He  cited  Preston  r, 
Carr  (c)* 

(fl)  4  Russ.  190.  (c)  1  You.  &  Jer.  17.5. 

(6)  Ryan  Sc  Mo3d.  34. 


Garland 
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The  following  order  was  made  upon  the  Motion :  1 830. 

''This  Court  doth  order  that  the  Defendant  do, 
within  three  weeks,  leave,  in  the  lumds  of  his  Clerk  in 
Court,  the  Letters  and  Notes,  and  Copies  of  Letters  and  Scott. 
Notes  admitted,  by  the  said  Defendant,  by  his  Answer, 
to  be  in  his  custody,  possession  or  power,  and  which 
are  specified  and  set  forth  in  the  Schedule  to  his 
Answer,  except  such  of  the  said  Letters  and  Notes,  and 
Copies  of  Letters  and  Notes,  as  the  Defendant  shall,  by 
AfiBdavit,  declare  to  have  passed,  between  him  the  said 
Defendant,  and  his  Solicitors,  Messrs.  Parr,  merely  in 
the  relation  of  Solicitor  and  Client,  and  to  have 
passed  in  the  progress  of  this  Cause,  or  with  reference 
to  this  Cause  previously  to  its  being  instituted,  such 
Letters,  and  Copies  of  Letters,  Notes  and  Copies  of 
Notes  to  be  particularized  in  such  Affidavits ;  and  the 
Defendant  is  to  be  at  liberty  to  seal  up  any  parts 
of  those  Letters  or  Copies  of  Letters,  Notes  or  Copies 
of  Notes,  which  he,  on  his  oath,  shall  declare  do  not 
relate  to  the  matters  in  question  in  this  Cause, 
and  any  parts  of  the  Letters  or  Copies  of  Letters, 
Notes  and  Copies  of  Notes  from  the  said  Solicitors, 
which  he,  upon  his  oath,  shall  declare  to  contain 
merely  Legal  Advice;  and  the  Plaintiff's  Clerk  in 
Court,  or  Agent,  or  Solicitor  are  to  be  at  liberty  to 
inspect  and  peruse  the  same,  and  take  Copies  thereof 
or  Extracts  therefrom ;  but  the  same  is  to  be  at  their 
own  Expense  (a). 

(a)  A  Motion,  similar  to  that  reported  above,  was  made, 
before  the  Vke-Choncelior,  in  BoUon  v.  The  Corporation  of 
lAverpoaly  in  December  1831 ;  a  repsrt  of  it  will  be  given. in 
the  next  Part  of  these  Reports. 

Vol.  IIL  £  £ 
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1830: 

13th  March. 

wm. 

West  India 
Estate. 


STEWART  V.  GARNETT. 

1  HE  Will  of  the  Honourable  James  Stewart,  late  of 
Jamaica,  was  partly  as  follows : — "  Item,  I  give  and 
bequeath  to  Elizabeth  Mary,  John  Stewart,  and  James 
Gamett,  my  Grandchildren,  the  Sum  of  1,000 /•  ster- 
ling, payable  to  each  of  them  on  their  attaining  the  age 
of  21  years;  and,  in   case  of  the  death  of  either  of 


A  TesUtor, 
resident  in  Ja- 
maica, devised 
the  Rents,  Is- 
sues and  Profits  them  before  that  period,  the  Legacy  hereby  bequeathed 

lied  7/^^^      ^  ^®  divided  amongst  the  Survivors.     Item,  I  give  and 
and  Cove's  Pen,    bequeath  unto  Thomas,  James,  Robert,  Dora,  and  Eliza 

Headlam,  the  Children  of  my  Daughter-in-law,  the 
Sum  of  500  /•  sterling,  to  be  paid  to  each  of  them  on 
their  attaining  the  age  of  21  years ;  and,  in  the  event 
of  either  of  them  departing  this  life,  the  Bequest  to 
him,  her,  or  them,  so  dying,  to  go  to  the  Survivors  or 
Survivor.  Item :  I  give,  devise,  and  bequeath  one 
Moiety  of  the  Rents,  Issues  and  Profits  of  my  Estate, 
named  Islington  and  Covers  Pen,  in  the  Parish  of  St. 
Mary,  to  be  divided  equally  amongst  all  my  Grand- 
children, the  Offspring  of  my  dear  Son,  James  Law 
Stewart,  and  Wilhelmina  his  Wife,  under  the  direction 
of  my  Executors.     Item :    The  other  Moiety   of  the 


in  that  Island, 
to  A.  B,    Held 
that  the  Estate 
and  the  Slaves, 
Mules,  Cattle 
and  Machinery 
thereon  passed 
under  this 
devise. 

Constmctum. 
Legacy, 
Testator  be- 
queathed to  his 
Grandchildren, 
naming  them, 
the  Sum  of 

1,000  ^,  payable  Rents,  Issues  and  Profits  of  my  said  Estate  and  Pen, 
to  each  of  them 
on  their  attain- 
ing 21 ;  and,  in  case  of  the  death  of  either  of  them  before  that  period, 
the  Legacy  to  be  divided  amongst  the  Survivors.     Held  that  the  (irand-  * 
children  were  entitled  to  one  Sum  only  of  1,000  /.,  and  not  each  of  them 
to  a  separate  Legacy  to  that  amount. 

Devise  of  *'  one  Moiety  of  the  Rents,  Issues  and  Profits  of  my  Estate, 
named  /.,  in  the  Parish  of  M.,  to  be  divided  equally  amongst  my  Grand- 
children ;  the  other  Moiety  of  the  Rents,  Issues  and  Profits  of  my  said 
Est&te  I  give  to  R.  and  his  Heirs.'*  Held  that  the  Grandchildren  take  the 
Fee  as  Tenants  in  Common,  in  a  Moiety  of  the  Estate. 
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I  give,  devise  and  bequeath  unto  my  beloved  Son, 
Robert  Stewart,  to  him  and  his  Heirs  for  ever.  I  do 
hereby  nominate,  constitute  .  and  appoint  my  friends 
James  Simptotiy  William  Lambie,  John  Ede,  my  Sons 
James  Law  Stewart  and  Robert  Stewart,  Executors  of 
this  my  Will." 
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Stewart 
Garnktt. 


The  Bill  was  filed  by  Robert  Stewart,  James  Simpson 
and  Mary  Ann  his  Wife,  who  was  one  of  the  Daughters, 
and  next  of  Kin  of  the  Testator,  to  have  the  Trusts  of  the 
Will  carried  into  execution ;  and  the  usual  Decree  was 
made.  The  Master,  h^  his  Report,  made  in  pursuanfce  of 
the  Decree,  found  that,  with  respect  to  the  Account  de- 
creed to  be  taken  of  the  Testator's  Real  Estate,  a  state 
of  Facts  and  Charge  had  been  laid  before  him,  by  or  on 
behalf  of  the  Plaintiff,  Robert  Stewart,  and  the  Infant 
Defendants,  Elmina   Stewart,  James  Stewart,   Robert 
Simpson   Stewart,   Mary   Ann  Stewart,    and    Charles 
Stewart,  the  Infant  Children  of  the  Defendant  James 
haw  Stewart,  and  Wilhelmina  his  Wife,  whereby,  after 
stating  that  the  Testator  was,  at  the  time  of  his  death 
on  the  25th  of  March  1 824,  seised   of  a  Real  Estate 
called  Islington,  in  the  Parish  of  St.  Mary  in  Jamaica^ 
containing  700  acres  of  Land,  with  Buildings  and  Ma- 
chinery for  carrying  on  the  Manufacture  of  Sugar  and 
Rum,  and  also  of  a  Pen  called  Cov^s  Pen,  being  an  ap- 
pendage of  the  Islington  Estate,  also  in  the  same  Parish, 
containing  300  acres,  and  that  the  Testator  was  also  at 
his  decease,  possessed  of  or  entitled  to  246  Negroes  on 
his  Estate  called  Islington,  and  25  Negroes  on  Covers 
Pen\  and  also  105  Horned  Stock  and  80  Mules  on  the 
Islington  Estate,  and  61  Horned  Stock  on  the  Estate 
called  Covers  Pen,  and  also  Sheep  and  other  Cattle,  and 
that  the  Testator,  by  his  Will  dated  in  October  1823, 
gave  and  bequeathed  one  Moiety  of  the  Rents,  Issij^es 

E  £  2 


V. 

Garkett. 
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and  Profits  of  his  said  Estate,  called  hUngtom  and 
Cove's  Fen,  to  be  divided  equally  amongst  all    his 
Stewart       Grandchildren,  the  Offspring  of  his  Son,  James  Law 

Stewart  and  fVilkelmina  his  Wife,  under  the  direciion  of 
his  Executors ;  and  he  gave  the  other  Moiety  of  the 
Rents,  Issues  and  Profits  of  his  said  Estate  and  Pen, 
unto  his  Son  Robert  Stewart  and  his  Heirs  for  ever; 
and  that,  consistently  vnth  the  Law  of  Jamaica,  the 
Negroes  and  Live  Stock  on  the  Estate  called  Isliugtom 
and  Covers  Pen,  at  the  time  of  his  death,  passed  by  the 
devise  of  the  said  Estate  and  Pen,  contained  in  his 
said  Will  as  aforesaid,  the  Plaintiff  Robert  Stewart^  and 
the  Infant  Defendants,  the  Children  of  James  haw 
Stewart  and  Wilhelmma  his  Wife,  therefore  charged 
that  the  whole  of  the  said  Negroes  and  Live  Stock  which 
were  on  the  Estate  called  Islington  and  Covers  Pern,  as 
aforesaid,  passed  under  the  devise  of  the  said  Estate 
and  Pen,  as  being  attached  to,  and  as  forming  part  of, 
and  as  essential  to  the  said  Estate  and  Pen,  and  the 
Rents,  Issues  and  Profits  thereof;  and  that  the  Negroes 
and  Live  Stock  ought  not  to  be  considered  as,  in  any 
manner,  forming  part  of  the  Personal  Estate  of  the 
Testator,  not  specifically  bequeathed.  The  Mastery 
upon  consideration  of  this  state  of  Facts  and  Charge, 
and  the  opinions  of  the  late  Attorney-General  of  Jo- 
maka  *,  and  of  the  late  Judge-Advocate,  and  Advocate- 

•  The  Attomey-Generd'B  opinion  was  as  follows :— **  First, 
The  Law  of  Jamaica,  which  renders  Negroes  in  the  posses* 
sion  of  Executors,  Assets  for  the  payment  of  Legacies,  does 
not  affect  the  case  of  a  specific  Devise  of  those  Negroes ; 
and,  with  respect  to  Live  Stock,  they  would,  as  in  Eaglamd^ 
be  deemed  Personalty,  and  subject  to  the  payment  of  Lega- 
cies, unless  they  are  specifically  bequeathed.  In  this  case, 
for  the  purpose  of  giving  full  effect  to  the  Devise  of  the 
Testator's  Estate    and  of  satbfying  the  teims  in  which  he 
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General  of  the  same  Island,  having  been  laid  before 
him^  found  that  the  real  Estate  of  the  Testator,  at  the 

has  expressed  that  Devise,  it  appears  to  me  absolutely  ne« 
cessary  to  consider  that  the  Negroes  and  Live  Stock,  which 
were  on  Islington  and  Covet  Pen,  at  the  time  of  his  decease, 
were  included  in  the  Devise  of  those  Properties.  He  devises 
them  by  the  description  of  his  **  Estate  named  Islington  and 
C&oe*s  Pen*'  This  description  would,  according  to  the  ordi- 
nary language  and  understanding  of  persons  in  Jamaica^ 
comprehend  the  Negroes  and  Live  Stock  on  the  Properties. 
The  Testator^s  intention  is,  however,  still  more  strongly  de* 
iboQStrated  by  his  devise  of  *'  the  Rents,  Issues  and  Profits 
of  the  Estate.'^  By  such  a  Devise  he  must  necessarily  have 
contemplated,  not  merely  the  Lands  composing  part  of  that 
Estate,  but  the  means  attached  to  them,  by  which  alone  they 
could  produce  Rents,  Issues  and  Profits.  Hiose  means  are  the 
Negroes  and  Live  Stock.  If  they  could  be  withdrawn  from 
the  Lands  for  the  purpose  of  being  sold  for  the  payment  of 
the  Legacies,  the  Devisees  could  not  derive,  from  the  Proper- 
ties, those  Rents,  Issues  and  Profits  which  are  expressly  de- 
vised to  them.  I  am,  therefore,  of  opinion  that,  consistently 
with  the  Law  of  Jamaica,  the  Negroes  and  Live  Stock,  which 
were  on  Islington  and  Cove's  Pen,  at  the  time  of  the  Testa- 
tor's decease,  passed  by  the  Devise,  in  the  Will,  to  the  Chil- 
dren of  the  Defendant,  James  Law  Stertoart,  and  to  the  Plaintiff, 
Robert  Stewart.  Second :  I  am  of  opinion,  for  tbe  reasons 
given  by  me,  in  my  Answer  to  the  preceding  Query,  that  the 
said  Negroes  and  Live  Stock  are  not,  according  to  the  Law 
of  Jamaica,  to  be  considered  as  personalty,  liable  to  the  pay- 
ment of  the  Legacies  bequeathed  by  the  Testator^s  Will.'' 

The  Judge^Advocate's  opinion  was  as  follows : 

**lf  A.  B.  had  died  Intestate,  his  Lands  and  Slaves  would 
have  descended  to  his  Heir  at  Law,  His  Administrator 
would  have  been  entitled  to  his  personalty ;  in  which  would 
have  been  included  the  Cattle  and  Mules  on  the  Sugar  Plan- 
tation and  Pen,  and  all  Chattels  not  affixed  to  the  Freehold, 
to  be  divided  according  to  the  Statute  of  Distribution.    The 
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time  of  his  death,  consisted  of   the  Estates    called 
Islington  and  Cove's  Pen,  and  also  of  the  said  several 
Stewart      Negroes,   Homed    Stock,   Mules,   Sheep,    and    other 

Cattle,  then  being  thereon  respectively,  as  before  stated.- 


Garnbtt. 


Exceptions  were  taken  to  this  Report,  by  the  Defen- 
dants, Thomas  Duckworth  Headlam,  Dora  Headlam, 
James  Gamett  Headlam,  and  Eliza  Headlam,  the  Cliil- 
dren  of  the  Testator's  Daughter-in-law,  Dorothy  Head- 
lam, and  by  the  Defendants  £/i2a&e/A  Gamett,  Mary 
Gamett,  John  Stewart  Gamett,  James  Gamett,  John' 
Gamett,  and  Sarah  Anne,  his  Wife.  The  last-named 
Defendant  being,  together  with  the  Defendant  Jiimfs 
Law  Stewart,  and  the  Plaintiffs  Robert  Stewart  and 
Mary  Ann  Simpson,  the  Testator's  next  of  Kin.  The 
Exceptions  were  as  follows  : — ist.  For  that  the  Master, 
in  taking  the  account  of  the  Testator's  Personal  Estate 
not  specifically  bequeathed,  had  not  included  therein 
the  Machinery  for  carrying  on  the  mieinufacture  of  Sugar 
and  Rum  on  the  Plantation  called  Islington  and  Covers 
Pen,  nor  the  Negroes,  Homed  Cattle,  Mules,  Sheep  and 

Assets  to  pay  Debts  would  have  been,  1st,  the  Personalty; 
3d,  so  many  of  the  Slaves  as  might  be  necessary.  (Jaimaca 
Acts,  8  JK  3,  c.  « ;  50  Geo.  3,  c  21 ;  Stat.  5  Geo.  2,  c.  7.) 
There  being  a  Will,  the  Administration  of  the  Estate  will 
depend  on  its  coDstiuction.  I  am  of  opinion  that  the  De- 
visees  of  the  Sugar  Estate  and  Pen  are  entitled  to  all  Goods 
and  Moveables  on  and  attached  to  those  Properties.  The 
devise  to  A.  B.  and  his  Heirs,  of  a  Moiety  of  the  Rents, 
Issues  and  Profits  of  the  Estate  and  Pen  is,  in  my  opinion, 
sufficient  to  comprehend  the  Slaves,  the  Cattle  and  Stock, 
and  all  things  aiding  in  the  creation  of  those  Rents,  Issues 
and  Profits,  and  treated,  by  the  Testator,  as  part  of  the  two 
Establishments." 

The  AdiocaU'Gcnerar&  opinion  was  to  the  same  efiect. 
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other.  Cattle  thereon.  Whereas  the  Exceptants  were 
advised  and  submitted  that  the  said  Machinery,  Ne- 
groes, Homed  Stock,  Mules,  Sheep  and  other  Cattle 
were  Personal  Assets  of  the  Testator  for  the  Payment  of 
his  Debts  and  Legacies.  2d.  For  that  the  Master  had 
found  that  the  Testator's  Real  Estate  consisted  of  the 
Estate  called  Islin^on  and  Covers  Pen,  and  also  of  the 
several  Negroes,  Homed  Stocky  Mules,  Sheep  and 
other  Cattle  then  being  thereon :  whereas  the  Master 
ought  to  have  found  that  the  Testator's  Real  Estate 
consisted  of  the  Estate  called  Islington  and  Covers  Pen 
only. 


Stewart 

V. 

Garnett* 


The  SoKcitor^General,  Mr.  Rose,  Mr.  Koe,  Mr. 
Turner,  and  Mr.  Farrar,  in  support  of  the  Ex- 
ceptions : 

The  question  in  this  Case  is,  altogether,  unaffected  by 
decision.  In  Lushington  v.  Sewell  {a\  Sir  A.  Hart, 
V.  C,  relied  greatly  upon  the  word  *'  Plantation  :"  that 
word  does  not  occur  here.  The  words  in  this  Case  are 
not  so  strong  as  in  Lushington  v.  SewelL  All  that  is 
devised  here  is  the  Rents,  Issues  and  Profits.  Stock 
upon  a  Farm,  would  not  pass  under  a  Devise  of  the 
Farm.  The  Laws  oi  Jamaica,  except  as  they  have  been 
altered  by  Local  usage  and  Acts  of  the  Legislature,  are 
the  same  as  the  Laws  of  this  Country  were.  A  Villain 
Regardant,  or  in  Gross,  would  not  have  passed  by  a 
grant  of  the  Estate:  he  was  an  independent  Freehold. 
Slaves  in  Jamaica^  though  they  are  Real  Estate,  are  not 
appurtenant  to  the  Soil,  but  may  be  detached  from  if. 
What  is  not  appendant  to  the  Estate,  cannot  pass  under 
a  Devise  of  the  Estate. 

(a)  Ante^  vol.  1 ,  465. 
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Then  as  to  the  Stock,  Sec.  It  would  be  monstimu  to 
hold  that  everything  on  the  Estate,  though  ci  a  totally 
different  nature,  will  pass  under  a  Devise  of  the  Estate. 
The  words  "  Heirs  and  Assigns ''  are  not  applicable  to 
the  nature  of  the  Property.  Every  article  on  a  Farm 
in  this  Country  is  necessary  to  the  cultivaticoi  and  en- 
joyment of  it,  and  yet  it  has  never  been  held  that  the 
live  and  Dead  Stock,  and  Fanning  Implements  will 
pass  under  a  Devise  of  the  Farm.  This  point  was  ad- 
verted to,  by  Lord  Eldan,  in  Stuart  v.  I%e  Marqms  of 
Bute  (b). 

The  Vice*Chanc£LLor  : 

I  always  understood  that,  by  the  Laws  of  Jamaica, 
Slaves,  though  Real  Estate,  were  Assets  to  pay  Debts  in 
the  hands  of  the  Executor. 


The  Testator  has  given  one  Moiety  of  the  Rents, 
Issues  and  Profits  of  his  Estate  called  Jslington  and 
Covers  Pen,  to  the  Children  of  his  Son  Jamgs  Law 
Stewart,  and  the  other  Moiety  to  his  Son  Robert  Steuh' 
art,  and  his  Heirs.  Now  I  understand  the  Pen  to  be 
that  part  of  a  Weit  India  Estate  which  is  used  for  the 
purpose  of  supporting  the  Cattle  employed  on  the  Plan- 
tation. The  Testator,  in  the  commencement  of  his 
Will,  has  described  himself  as  resident  in  Jamaka,  and 
I  cannot  but  think  that  the  words  which  he  has  used  in 
this  Devise,  are  equivalent  to  giving  his  Plantation  and 
Pen.  Those  words  would  pass  everything  that  was 
necessary  to  the  enjoyment  of  the  Estate ;  and  I  am 
therefore,  of  opinion  that  the  Master  has  come  to  the 

right  conclusion. 

Exceptions  over-ruled. 


{b)   11  VC8.  657. 
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The  ExoeptioQS  having  been  over-raled,  the  Cause 
waai  heard  for  Further  Directions. 

Mr.  Pepjfs  and  Mr.  Kae,  for  the  Plaintiffs ;  and 
Mr.  Turner  for  the  Defendant  J.  Law  Stewart, 
the  Testator's  Heir : 

The  Testator  has  given,  one  Moiety  of  the  Rents, 
Issues  and  Profits  of  his  Estate,  to  the  Children  of  his 
Son  James  Law  Stewart  and  Wilhelmina  his  Wife. 
This  passes  a  life  Interest  only.  The  use  of  the 
word  **  Heirs''  in  the  devise  of  the  other  Moiety,  shows 
the  word  ^*  Estate"  here  is  descriptive  of  Locality :  and 
the  Children  are  to  take  the  Rents  under  the  distribu- 
tion of  the  Executors.  It  appears,  by  the  devise  of  the 
other  Moiety,  that  the  Testator,  when  he  intended  to 
give  a  Fee,  knew  what  words  to  employ.  Roe  v. 
Holms  (a),  Denn  v.  Gaskin  (6),  Bight  v.  Sidebotham  (c). 
Pake  V.  The  Archbishop  of  Canterbury  (d),  Chester  v. 
Painter  (e).  The  Court  cannot  come  to  a  conclusion 
contrary  to  that  which  we  contend  for  without  over- 
ruling the  last  Case. 

Under  the  Bequests  of  i  ,000  /•  and  500 1,  to  the  Tes- 
tator's Grandchildren,  and  the  Children  of  Mrs.  Headr 
lam,  each  class  is  entitled  to  one  Legacy  only  of  the 
amount  specified.  The  Testator  uses  the  expression, 
•*  the  Legacy  hereby  bequeathed."  The  Legacies  are 
not  payable  until  the  Legatees  attain  21 ;  and  therefore 
they  are  not  entitled  to  Interest,  except  from  that  period* 


(a)  s  Wikon,  80.  (d)  14  Ves.  364. 

(6)  Cowp.  657.  (e>  2  P.  W.  335. 

(c)  Doug.  759. 
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Mr.  Burge  and  Mr.  James,  for  other  P&rtieB,  ooa- 
tended  to  the  same  effect,  with  respect  to  the  Bequests 
in  question. 

Mr.  Rose,  Mr.  Knight,  and  Mr.  JPafTar,.for  the  Lega- 
tees,  contended  that  each  of  them  was  entitled  to  a 
separate  Legacy  of  the  amount  specified.  They  relied 
on  the  words,  '*  payable  to  each  of  them." 

The  Vice-Chancellor  : 

With  respect  to  the  Legacies,  it  is  plain  that  only  one 
Legacy  of  1,000  2.  is  given  to  each  of  the  two  classes 
of  Legatees.  What  is  to  be  payable  ?  Why  the  thing 
that  is  given;  that  is,  the  Sum  of  1,000 /•  in  the  one 
case,  and  the  Sum  of  500  L  in  the  other.  The  word 
*'  payable"  is  the  same  as  "to  be  divided.'' 


As  to  the  Interest  which  the  Grandchildren  take  in 
the  Real  Estate,  I  am  of  opinion  that  they  take  a  Fee 
in  the  Moiety  devised  to  them.  The  Devise  of  the 
Rents,  Issues  and  Profits  of  the  Estate  is  the  same  as 
a  Devise  of  the  Estate  itself.  Subsequent  Cases  have 
decided  contrary  to  the  Case  cited  from  Peere  Williams. 


**  Declare  that  the  Machinery,  Negroes,  Homed 
Stock,  Mules,  Sheep  and  other  Cattle  on  the  Testator's 
Plantation,  called  Islington  and  Covei's  Pen,  passed 
under  the  several  devises  of  the  Moieties  of  the  Rents, 
Issues  and  Profits  of  the  said  Estate,  and  are  not  Assets 
for  payment  of  the  Legacies  or  Annuities.  And  declare 
that  the  Defendants,  Elizabeth  Gamett,  Maty  Gamett, 
John  Stewart  Gamett  and  James  Gamett,  under  the 
Will  of  the  said  Testator,  do  take  one  Legacy  of  1,000  /., 
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to  be  divided  equally  amongst  them,  payable  to  each  of 
them,  respectively,  according  to  his  or  her  proportion  of 
such  Legacy,  upon  his  or  her  attaining  the  age  of  21 
years ;  and  that  the  Share  of  any  of  them  dying  under 
the  age  of  21  years  will  go  to  the  Survivors  of  them. 
(The  Decree  contained  similar  Declarations  as  to  the 
Legacy  of  500  /•  given  to  the  Defendants,  Thomas  Duck- 
worth Headlam,  James  Gamett  Headlam,  Robert  Head" 
lam,  Dora  Headlam,  and  Eliza  Headlam) :  Declare  that 
the  aforesaid  Legatees  (the  Gametts  and  the  Headlams) 
are  not  entitled  to  any  Interest  on  the  aforesaid  Legacies 
of  1,000  /•  and  500/.,  except  only,  upon  their  respective 
Shares  thereof,  after  respectively  attaining  the  age  of  21 
years,  in  case  the  payment  of  such  Shares  shall  be  de- 
layed beyond  that  period." 
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"  Declare  that,  under  the  Devise  of  the  Moiety  of  the 
Rents,  Issues  and  Profits,  to  the  said  Testator's  Grand- 
children, the  Offspring  of  his  Son  James  Law  Stewart, 
and  Wilhelmina  his  Wife,  the  said  Defendants  Elmina 
Stewart,  James  Stewart,  Robert  Simpson  Stewart,  Mary 
Ann  Stewart,  and  Charles  Stewart,  do  take  Estates,  in 
Fee  Simple,  as  Tenants  in  Common,  in  the  said  Moiety 
of  the  said  Estate  or  Plantation,  called  Islington  and 
Cove's  Pen,  and  its  Appurtenances,  and  the  Negroes 
thereon,  and  absolute  Interests,  as  Tenants  in  Com- 
mon, in  the  Homed  Stock,  Mules,  Sheep  and  other 
Cattle,  and  the  Machinery,  Implements  and  Effects 
belonging  to  the  said  Estate^  but  not  affixed  to  the 
Freehold." 
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EGERTON  V.  JONES.  1830: 

16th  &  i8th 

T^T                          ^1       •     .                                                           March. 
IN  pursaance  of  the  Articles  of  Agreement  entered     * v * 

into  previous  to  the  Marriage  of  Peter  Cock  and  Letitia  WiU. 

Cock,  on  the  24th  of  May  1720,  an  Estate  at  Camber-      Remoteness, 
well  was,  by  Indentures  of  Lease  and  Release  of  the  ^^q  Estate  at 
7th  and  8th  of  June  1728,  conveyed  to  Thomas  Trevor  C.  was  settled 
and  John  Trevor,  in  Fee,  to  the  use  of  Peter  Cock  for  ^^'/de/jo ' 
life,  with  Remainder  to  the  use  of  Trustees  for  the  life  his  first  and 
of  Peter  Cock,  to  preserve,  &c.;  with  Remainder  to  the  oAerSonsinTail 
use  of  Letitia  Cock,  the  Wife  of  Peter  Cock,  for  life;  to  i4.'in  fee. 
with  Remainder  to  the  use  of  F.  C.  Masham  and  John  A.  devised  as 
Co^lcer,  for  goo  years,  to  raise  Portions  for  younger  f^";-^: ' .^j^^S '^ 
Children  ;  with  Remainder  to  the  use  of  the  first  and  aod  Inheritance 
other  Sons  of  Peter  Cock  and  Letitia  his  Wife^  succes-  2^f  the  Freehold 
sively,  in  Tail  Male;  with  Remainder  to  the  use  of  p„f|.|,j^g^l)yi,i^ 
Masham  and  Coupmaker,  for  600  years,  upon  certain  in  pursuance  of 
Trusts,  in  the  event  of  there  being  no  Male  Issue  of  TrticlM^  te^* 
Peter  Cock  and  Letitia  his  Wife  who  should  live  to  at-  date,  &c.,  in 
tain  the  age  of  21  years  :  with  Remainder  to  the  use  of  J*"®  of  failure  of 
Peter  Cock,  his  Heirs  and  Assigns.  j^y  „,„  gaidWif^ 

I  give  and  devise 

Peter  Cock,  by  his  Will  dated  the  22d  of  January  g^  S^n^i'-^t^ 
1735,  devised  as  follows:  *'And  as  to  the  Reversion  the  Estate  to  his 
and  Inheritance  of  the  Freehold  Estate,  by  me  already  Brothers  in  suc- 
purchased  at  Camberwell  aforesaid,  and    such  other  ^^ieiv  respective 
Estate  and  Estates  as  I  shall  hereafter  purchase,  in  pursu-  first  and  other 
ance  of  my  Marriage  Articles,  bearing  date  the  24th  day  r?",^  ^°  ^.Ij 
of  May,  in  the  year  of  our  Lord  1720,  in  case  of  failure  Court  was  of 

of  Issue  of  my  body  by  my  said  Wife,  I  give  and  dispose  opinion  that  the 

•  •  Devise  was 

thereof  in  manner  following ;  that  is  to  say,  I  give  and  _^^ 

devise  the  same  to  my  Brother,  Theodore  Cock,  for  his 
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1830.  life,  and  from  and  after  the  determination  of  that  Estate, 
'  '  *  to  the  Rev.  Edward  Staunton^  and  John  Hooke,  Gent., 
EoERTOK  j^j  ^gjy  Heirs,  during  the  Life  of  my  said  Brother,  in 
Trust  to  preserve  the  Contingent  Uses  hereinafter  limited 
from  being  defeated ;  and,  from  and  after  the  decease  of 
my  said  Brother,  Theodore  Cock,  to  the  first  Son  of  his 
body,  lawfully  to  be  begotten,  and  the  Heirs  Male  of  the 
body  of  such  first  Son,  lawfully  issuing,  and,  for  want 
of  such  Issue  to  the  second,  third,  fourth  and  all  and 
every  Son  and  Sons  of  the  body  of  my  said  Brother, 
Theodore  Cock,  lawfully  to  be  begotten,  severally  and 
successively,  and  in  Remainder,  one  after  another^  as 
they,  and  every  of  them,  shall  be  in  seniority,  and  to 
the  respective  Heirs  Male  of  the  body  and  bodies  of 
every  such  Son  and  Sons  lawfully  issuing,  the  elder  of 
such  Sons  and  the  Heirs  Male  of  his  body  being  always 
to  be  preferred,  and  to  take  before  the  younger  of  them, 
and  the  Heirs  Male  of  his  or  their  body  or  bodies  ;  and, 
for  want  of  such  Issue,  then  to  my  Brother,  Walter 
Cock,  for  his  life ;  and,  from  and  after  the  determination 
of  that  Estate,  to  the  use  of  the  said  Edward  Staunton 
■  and  John  Hooke,  and  their  Heirs,  during  the  Ufe  of  my 
said  Brother,  Walter  Cock,  in  Trust  to  preserve  the  Con- 
tingent Uses  hereinafter  limited  from  being  defeated, 
and,  from  and  after  his  decease,  to  the  first  Son  of  his 
body,  lawfully  to  be  begotten,  and  the  Heirs  Male  of 
the  body  of  such  first  Son  lawfully  issuing ;  and,  for 
want  of  such  Issue,  then  to  the  second,  third,  fourth 
and  all  and  every  Son  and  Sons  of  the  body  of  my  said 
Brother,  Walter  Cock,  lawfully  to  be  begotten,  severally, 
successively  and  in  Remainder,  one  after  another,  as  they 
and  every  of  them  shall  be  in  seniority,  and  to  the  re- 
spective Heirs  Male  of  the  body  and  bodies  of  all  and 
every  such  Son  and  Sons  lawfully  issuing,  the  elder  of 
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such  Sons,  and  the  Heirs  Male  of  his  body,  being  always  1830. 

to  be  preferred  and  to  take  before  the  younger  of  them, 
and  the  Heirs  Male  of  his  or  their  body  or  bodies ;  and, 
for  want  of  such  Issue  of  the  body  of  my  sjud  Brother  Jones. 
Walter  Cock,  then  to  John  Cock,  Grandson  of  my 
late  Uncle  John  Cock,' fov  his  life,  and,  from  and 
after  the  determination  of  that  Estate,  then  to  the 
said  Edward  Staunton  and  John  Hooke,  and  their  Heirs, 
during  the  Ufe  of  the  said  John  Cock,  in  Trust  to  pre- 
serve the  Contingent  1  Uses,  hereinafter  limited,  from 
being  defeated ;  and,  from  and  afl;er  his  decease,  to  the 
first  Son  of  his  body  lawfully  to  be  begotten,  and  to  the 
Heirs  Male  of  the  body  of  such  first  Son,  lawftiUy 
issuing ;  and,  for  want  of  such  Issue,  to  the  second, 
third,  fourth,  and  all  and  every  other  Son  and  Sons  of 
the  body  of  the  said  John  Cock  lawfully  to  be  begotten, 
severally  and  successively,  and  in  Remainder,  one  after 
another,  as  they,  and  every  of  them,  shall  be  in 
seniority,  and  to  the  respective  Heirs  Male  of  the  body 
and  bodies  of  all  and  every  such  Son  and  Sons  lawfully 
issuing,  the  elder  of  such  Sons,  and  the  Heirs  Male  of 
his  body,  being  always  to  be  preferred  and  to  take 
before  the  younger  of  them,  and  the  Heirs  Male  of  his 
or  their  body  or  bodies." 

Peter  Cock  died  on  the  12th  of  April  1737,  leaving 
Letitia  Cock,  his  Widow,  and  one  Son,  Matthew  Cock, 
and  four  Daughters  him  surviving.  Letitia  Cock  died 
in  1769.  Matthew  Cock  died  in  1761,  leaving  a  Son, 
Matthew,  and  a  Daughter  Le^tVia  Penelope,  who  in  1773, 
married  Robert  Crispin.  Matthew  Cock,  the  Grandson 
of  the  Testator,  died  unmarried  and  intestate  in 
Nov.  1825.  Mrs.  Crispin  died  in  1813,  leaving  one 
Son  only,  George  William  Crispin,  who  was  the  Nephew 
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ftnd  Heir  at  Low  of  the  last  named  Maiikew  Cock,  and 
also  the  Heir  at  Law  of  the  Testator,  Peier  Cock. 
George  WiUiam  Crispm  died  in  December  1835^  having 
devised  all  bis  Estates  to  his  Wife,  Hannah  Criqmi,  one 
of  the  Plaintifis,  in  Fee.  Hannah  Crispm  afterwards 
conveyed  the  Estate  at  CambenoeU,  to  the  other  Plainlifi; 
Egerton,  in  Trust  to  sell ;  and  I^erion  agreed  to  sell  the 
Estate  to  Jones;  but  the  latter  having  refused  to  com- 
plete the  Purchase,  the  Bill  in  this  Cause,  was  filed  to 
compel  a  Specific  Performance  of  the  Contract. 

The  Master  having,  upon  the  usual  reference  made  to 
him,  reported  in  favour  of  the  Titku  the  Defendant 
excepted  to  the  Report,  for  the  following,  amongrst  other 
reasons:  That  it  appeared,  by  the  Abstract,  that  the 
Estate  was,  amongst  other  Hereditaments,  settled,  in  the 
year  1728,  upon  Pe^er  Code  and  Letitia  his  Wife,  sue* 
cessively,for  life,  with  Remainder  to  their  first  and  other 
Sons,  successively  Jin  Tail  Male,  with  Remainder  to  Peier 
Cock  in  Fee ;  and  that  Peter  Cock,  devised,  the  said 
Remainder  of  the  Estate,  to  several  collateral  branches 
of  his  Family,  successively,  in  Tail  Male ;  that  the  Estate, 
in  Tail  Male,in  the  first  and  oth^  sons  oi Peter  Cock, 
determined  in  the  year  ]  825 ;  and  that  the  Plaintiflb 
made  out  their  Title,  to  the  Estate,  under  the  Heir  at 
Law  of  Peter  Cock,  and  against  the  Devisees  of  his 
Will,  in  whom  the  Defendant  apprehended  that  the 
Title  to  the  Estate  was  vested. 

The  SoKcitor^eneral,  and  Mr.  Randell,  for  the 
Defendant,  in  support  of  the  Exceptions  : 

There  is  no  rule  of  Law  against  confining  the  word 
^'  Issue"  to  issue  of  a  particular  class  (a.)  The  intention 


(a)  I  Ruis.  407,  and  Wilks  Rep.  351. 
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of  fhe  Testator  is  to  be  collected  from  the  context,    llie  .1830. 

object  and  purpose  of  the  Will  may  control  and  define     " 

the  sense  of  the  word.   The  question  then  is,  what  Issue        Eo^Rtok 

did  theTestator  mean  ?     By  the  word  Issue,  here,  the         j  ^' 

Testator  must  have  meant  Issue  who  took  the  Estate 

under  the  Limitations  in  the  Settlement.    He  refers  to 

the  Settlement,  and  shows  that  he  means  to  devise  what 

was  not  disposed  of  by  it.    He  cannot  be  supposed  to 

have  intended  to  devise  a  Reversion  different  from  that 

which  he  had,  and  that  the  Estate  should  go  to  his 

Devisees  in  the  event  only  of  the  death  and  failure  of 

Issue  of  Persons  who  could  not  claim  any  Interest  in  the 

Estate,  either  under  the  Will  or  under  the  Settlement. 

What  was  to  become  of  the  Estate  in  the  mean  time? 

But  the  word  ''  Issue/'  here,  does  not  create  a  Limita- 
tion, it  only  marks  an  event;  and  no  one  can  take  but 
the  Devisee  if  that  event  has  happened.  He  devises 
'*  the  Reversion,"  that  is,  the  Reversion  that  was  vested  in 
him.  Jones  v.  Morgan  (6).  The  Reversion  is  devised  to 
the  collateral  Male  branches  only  of  the  Testator's 
family;  all  Female  Issue  are  carefully  excluded :  thus  the 
Will  and  Settlement  correspond.  The  Testator,  in  his 
Will,  followed  up  the  purpose  of  the  Settlement  in  ex- 
cluding the  Female  branches ;  and  this  gives  a  clue  to 
enable  us  to  discover  what  Issue  the  Testator  meant* 
The  great  purpose  and  object  of  the  Will  was  to  keep 
the  Estate  in  the  Male  line,  and  it  is  as  strong  -to  inter- 
pret the  language  of  the  Will,  as  though  the  Testator 
had,  in  terms,  excluded  the  Female,  branches  of  his 
family.    Preston  v.  Funnell  (c).  It  is  not  unimportant  to 

(Jb)  Set  Appendix  to  Feame's  Cont.  Rem.  .593%     ^ 
(c)  Willes,  164. 
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obtiiMi*BMii  the  Will  was  made  within  six  ytan  after 
AeSettlement :  and  it  is  impossible  to  believe  that  the 
Testator  oouM  have  forgotten  that  the  Females  were  ex- 
chided  by  the  Settlement  or  what  his  Rerersion  was.  If, 
Aeiefore,  he  had  meant  Issne  general,  he  would  hmwt 
expressly  devised  the  Estate  to  them.  To  give  the 
construction  to  the  Will  which  we  contend  for,  supports 
the  Devise;  whereas  that  contended  for  on  the  other 
side,  destroys  it.  The  Cases  in  which  the  word  ^  Issne* 
or  *^  Heirs''  has  been  confined  to  Issne  of  a  particular 
sex,  are,  Buck  y.  Premham  (d),  Fitzgerald  v.  Les&  («>, 
BladAwn  v.  JEt^ky  (/),  Morse  v.  Lord  Ormonde  {g\ 
This  Case  is  distingaishable  from  Batikes  ▼.  Hobne  (A) 
and  Bristow  v.  Boothiy  (i),  by  the  circumstance  that,  in 
neither  of  those  Cases,  does  the  Testator  exclude  the 
female  Issue,  but  each  contains  limitations  to  such 
Issue.  If,  therefore,  the  question  had  arisen  between 
the  Devisee  and  the  Heir-at-Law,  there  would  be  but 
fittle  doubt  that  the  former  would  succeed :  but  here  we 
are  arguing  for  a  purchaser  from  the  Heir,  in  the  abr 
sence  of  the  Devisee ;  how  then  is  it  possible  to  say  that 
the  Devise  is  void,  and  that  the  Purchaser  ought  to  take 
the  'Htle?  It  is  suflBcient,  for  a  Puichaserto  show  that 
there  is  a  doubt  whether  the  Devise  is  good  or  mot, 
Siapybon  v.  Scm  (k). 

Mr.  Hcfrne  and  Mr.  Wigram,  for  the  Plaintiflb,  in 
support  of  the  Report : 

The  words,  ''  in  case  of  fidlure  of  Issue  of  my  body 
by  my  said  Wife,''  abstractedly  considered,  mean  an  voh 


(d)  Anders.  8. 

(e)  3  Bro.  P.  C.  154. 
(/)  1  P.  W.  600. 

Qr)    1   RUS8.382. 


(k)  1  Russ.  394,  nofe. 
(t)  3  Sim.  &  Stu.  465. 
ik)  16  Ves.  «72. 
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defliuterlUlare  of  Issue ;  and,  if  tl^osewords  are  to  be  so 
ondeiistQod  in  this  Will,  the  Devise  is  void  for  remote? 
ness:  for  neither  the  Daughters  of  Sons,  nor  tbi^ 
Paughters  of  the  Settlor,  take  anything  under  the 
Settlement.  The  C!ourt  cannot  support  the  Deyise ;  for 
there  is  nothing,  in  the  Will,  from  which  the  Court  can 
determine  whether  the  Tisstator,  if  hi9  attention  had 
|>eep  called  to  the  defect  in  the  Devise,  would  have  cor'^ 
r^ted  ^lat  d^ect  by  supplying  I^imilatipns  to  the  Parties 
yrho  are  npt  provided  for  by  the  Settlement,  or  by 
carrying  back  the  Devise  to  the  poi^t  down  to  which  the 
Limitations  in  the  Settlement  extend.  Both  ways  of 
OMrrectiog  the  defect  would  have  been  open  to  the 
T^tator^  ^M^  the  Court  cannot  determine  which  of  the 
two   the  Je^t^tQr  would   have   chosen.    Bristaw   r. 
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In  Mor$e  v.  Lord  Ormonde  (to),  the  Term  yvas  well 
limited ;  but  the  Trusts  of  the  lif  oney  directed  to  be 
raised  by  means  of  the  Term,  were  too  remote.  It  would 
have  been  absurd  to  suppose  that  the  Mopey  was  in- 
tended to  be  raised  upon  failure  ef  one  c)ass  of  JEssue, 
and  paid  upon  the  failure  of  a  different  class.  That 
^npongn^it^  was  a  guide  to  the  Court  i^  supporting  the 
Revise :  but  t}^t  difficulty  that  the  Court  felt  in  supr 
porting  the  D^yi^e,  shows  the  strength  of  (he  general 
r^.  The  Cfise  of  Bamkes  v.  Holnie  (n)  is  precisely  in 
point.  The  Teats^tor,  i^  t^i^t  Ca§e>,  oommcfaced  with  aa 
f^rroneous  46§€riptioa  of-  the  l^ev^rsipn  of  which  he  was 
seised,  1^  th^n  di^vis€^  89cl|  Bev^rsion.  Lord  Eldon, 
in  speaking  of  thjit  Q^e  says  :  "  T^ese  woids  describe 

(/)  a  Sim.  &  Stu.  465.         (it)  i  Russ.  394,  note, 
(m)  1  Russ.  382. 
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tm  event,  &c/'  (0).  If,  in  this  Case,  the  words:  '*  in 
case  of  failure  of  Issue  of  my  body  by  my  said  Wife,** 
JEU^  part  of  the  description  of  the  Reversion,  then  this 
Case  is  precisely  within  the  reason  of  the  Case  of 
Bankes  v.  Holme,  as  explained  by  Lord  Eldon,  and  the 
Devise  is,  therefore,  too  remote.  If  those  words  are  not 
partof  the  description  of  the  Reversion,  but  are  descrip- 
tive of  the  Contingency  upon  which  the  Devise  wati  to 
take  effect,  then  this  Case  is  governed  by  Brhiaw  v. 
Boothbjf,  and  numerous  other  Cases  which  determine 
the  import  of  the  words  ''  dying  without  Issue.''  The 
Case  of  Bankes  v.  Holme  is  decisive  in  that  view  of  the 
Case  also :  for,  as  there  was,  in  that  Case,  a  clear  mis- 
take, the  Court,  upon  admitted  principles  of  Construc- 
tion, might  take  greater  Uberty  with  other  parts  of  the 
Will,  than  it  can  do  in  a  Case  in  which  no  such  inac- 
curacy in  point  of  expression,  can  be  shown  to  exist : 
yet,  even  in  that  Case,  the  Devise  was  held  to  be  void» 
upon  the  strength  of  the  general  rule. 

The  Vicb-Chancellor  : 
In  my  opinion  this  Devise  is  good. 

In  Cases  like  the  present,  it  is  always  a  question 
whether  the  Testator  has  described,  inaccurately,  what 
he  meant  to  dispose  of,  or  has  made  the  Contingency 
a  part  of  the  Devise.  It  appears  to  me  that,  in  this 
Ciase,  the  Testator  has  used  the  words :  **  in  case  of 
ftiilure  of  Issue  of  my  body  by  my  said  Wife"  as  a 
description  of  the  thing  that  he  meant  to  dispose  of; 
and,  therefore,  if  I  were  compelled  to  decide  the  point,. 


(o)  Set  1  Ru8s.  406, 407. 
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1  slioold  hold,  that  the  Devise  in  question  is  good ; .  and 
consequently  I  cannot  force  the  Purchaser  to  take  this 
Title.  I  argued  that  Case  of  Sanford  v.  Irby  {p)  which 
was  cited  in  Morse  ▼•  Lord  Ormonde,  but  it  has  been 
always  my  opinion  that  it  was  a  strong  decisioii« 
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TITCOMB  V.  BUTLER. 

Robert  BOWSHER,  by  Ws  Will,  dscted  the  27th 

of  March  1820,  gave  all  his  Real  and  Personal  Estate 

to  the  Defendants^  Butler  and  Palmer,  upon  Trust  to 

sell  his  Real  Estate,  and  to  collect  and  get  in  his  Personal 

Estate,  and  to  pay  one  Tenth  Part  of  the  Trust-monies  

to  his  Niece,  Mary  Kislingbury,  and  one  other  Tenth  jjj^yinj*  one'Ne- 

Pari  thereof  to  his  Nephew,  JoA/i  Leach,  and  to  place  phew  and  one 

out  the  Residue  of  the  Trust-monies  upon  Government  5J*®^®'  ^1  ^*^ 

.  Great-nephews 

or  real  Securities^  and  to  apply  a  sufficient  part  of  the  ^aid  Nieces  liv- 

Interest  and  Dividends  for  the  Maintenance  and  Edu-  ing  at  liis  death, 

cation  of  the  Children  of  his  Nieces  and  Nephew,  Eli-  ^his^R^iduc  to 

zabeth  Bosley,  Mary  Kislingbury,  and  John  Leach,  law-  his  Nephew,  and 

fully  begotten  or  to  be  begotten,  until  such  Children  ^JJ^^^'j^JJJi^tJe 

should  respectively  attain  the  age  of  21  years,  and,  remainder  to 

when  and  as  they  should  respectively  attain  that  age,  in  Trustees  in 

Trust  to  pay  and  transfer  all  (he  Residue  of  the  Trust-  (;ii"fdren  atTi  1 

monies,   with   the  Interest,  Dividends,  and  Produce  and  be  empow- 

-thereof  which  should  not  have  been  applied  for  their  ^^^  *^**  ^!["* '  „ 

.  tees  to  apply  aU 

Maintenance  and  Education  as  aforesaid,  or  for  putting  or  any  part  of 

any  of  them  out  to  Business,  or  otherwise  advancing  their  respective 
any  of  them  in  life,  pursuant  to  the  Power  thereinafter  Sv^cemenU^*'^ 

Held  that  all  the 
Great-nephews  and  Nieces  bom  before  the  eldest  attained  21^ 
though  after  the  Testator's  death,  were  entitled  to  Shares. 

ip)  3  Barn.  &  Aid.  654  ;  See  Andree  v.  Ward,  1  Russ.s6o. 
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for  that  porpoee  contaitied,  eqttallyi  unto  ttid  aanobgit 
fdl  the  ftaid  Children  of  his  said  Niecei  and  Nephew, 
ahare  and  share  alik^i  as  Tenants  in  Common:  but  in 
ease  any  of  the  said  Children  should  happen  to  die 
before  he  she  or  they  should  attain  the  feig^  of  ai  yeaiB, 
without  leaving  Issue,  then  he  gave  the  Share  or  Shares, 
of  him  her  or  them  so  dying,  unto  the  Surviyors,  as 
Tenants  in  Common :  but  in  case  any  of  the  said  Chil* 
dren  should  die  under  21,  leaving  Issue,  then  he  gave 
the  Share  or  Shares  of  him  or  them  so  dying,  to  his  hflNr 
or  their  Issue,  as  Tenants  in  Common,  to  be  paid  to  such 
Issue  when  they  should  respectively  attain  ai,  the  Inte- 
rest, Dividends  and  Produce  thereof  to  be  applied  by 
his  Trustees,  in  the  mean  time,  for  their  Maintenance 
and  Education.  But  in  case  all  the  Children  of  his 
Nieces  and  Nephew  should  die  under  ai,  without 
leaving  Issue,  then  he  gave  the  Residue  of  his  Trust- 
monies  unto  his  next  of  Kin :  and  he  empowered  his 
Trustees  to  apply  all  or  anjf  pari  of  the  respective  Parti 
or  Shares  of  any  of  the  Children  of  his  Nieces  and 
Nephew,  of  mad  in  the  Trust-monies,  for  putting  them 
out  to  Business,  or  advancing  them  in  the  World,  as  his 
Trustees  should  think  fit. 


The  Testator  died  on  the  16th  of  April  1820.  At  the 
time  of  his  decease  Elizabeth  Bosky  was  dead  * :  but 
Mary  Kislingbury  and  John  Leach,  and  eight  Children, 
the  Issue  of  them  and  Eliz*  Bosley,  were  then  living. 

The  Bill  prayed  that  the  Rights  and  Interests  of  the 
Children  of  the  Testator^s  Nieces  and  Nephew,  named 
in  the  Will,  might  be  ascertained  and  declared  ;  and  that 


*  It  did  not  appear  whether  Elizabeth  Bosley  was  or  was  not 
dead  at  the  date  of  the  Will. 
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tbe  .Shares  of  tboBe  who  had  attained  21,  might  be  paid 
to  them^  and  that  the  Shares  of  those  who  were  Infants, 
might  be  secured  for  their  benefit* 

It  appeared,  by  the  Master^  Report,  made  in  obedience 
to  the  Decree,  that  the  Plaintiff  jR.  Titcamb  was  the 
oldest  of  all  the  Children,  and  that  he  attained  2 1  in  the 
year  1825 :  and  that  Mary  Kislingbuty  and  John  Leach 
had  Children  bom  after  the  Testator's  death,  but  before 
the  Plaintiff  attained  21,  and  that  John  Leach  had  two 
Children  bom  after  the  Plaintiff  attained  21. 


419 


1830. 


TiTCOMB 
BUTLEa* 


On  the  Cause  coming  on  for  Further  Directions,  Mr* 
Home  and  Mr.  Rolfe,  for  the  Plaintiff,  contended  that 
none  of  the  Children,  except  those  who  were  bom  at 
the  Testator's  decease,  were  entitled  to  a  Share  of  the 
Trust  Property,  because  the  Testator  had  authorized  his 
Trustees  to  apply,  immediately  after  his  decease,  the 
whole  of  the  Share  of  any  of  the  Children,  for  their 
advancement,  which  could  not  be  done  unless  all  the 
Parties  entitled  were  then  living:  that  the  Testator 
having,  at  his  death,  one  Nephew  and  one  Niece,  and 
eight  Great^nephews  and  Nieces,  and  having  directed 
his  Property  to  be  divided  into  Ten  Shares,  and  having 
given  one  of  those  Shares  to  his  Nephew,  another  to  his 
Niece,  and  the  remainder  to  his  Oreat-nephews  and 
Nieces,  it  could  not  be  doubted  that  he  had  in  view  his 
eight  Great-nephews  and  Nieces  who  were  then  bom ; 
that,  if  the  Trustees  had  advanced  the  Share  of  one  of 
those  individuals,  an  after-bom  Child  could  not  be  let 
in,  without  causing  an  unequal  distribution  of  the  Tes- 
tator's Property. 

The  Vice-C/iancellur  (without  hearing  Mr.  Knight, 
Mr.  Boteler,  Mr.  Wakefield,  and   Mr.  Wood,  who  ap- 
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TlTCOMB 

r. 
Butler, 


peared  for  the  Defendants)  said,  that  the  general  mle, 
in  Cases  like  the  present,  was  that  all  the  Claimants 
who  are  bom  before  the  period  of  division,  were  entitled 
to  participate  in  the  Property  bequeathed ;  that  the  Tes- 
tator had  directed,  in  this  Case,  in  what  manner  the 
Share  of  a  Child,  who  might  die  before  the  period  of 
division,  was  to  be  disposed  of:  that  there  was  nothing  in 
the  Will  to  show  that  any  of  the  Children,  who  were  bom 
before  that  period,  should  not  take :  that,  as  the  Trustees 
were  authorized  to  advance  any  of  the  Children,  from 
time  to  time,  the  Clause  must  be  read,  as  if  the  word 
"  presumptive"  (which  was  used,  on  similar  occasions, 
in  Marriage  Settlements),  had  been  introduced  into  it. 


''  Declare  that  two  Tenth  Parts  of  the  clear  Residue 
of  the  Testator's  Real  and  Personal  Estate  vested, 
on  the  Testator's  decease,  in  his  Nephew  and  Niece, 
John   Leach    and    Mary   Kislingbury,   and    that    the 
remaining  eight  Tenth  Parts  thereof  became  divisible, 
on  the  29th  day  of  September  1825,  when  the  Plaintiff, 
Robert  Tiicomb,  attained  the  age  of  2 1  years,  and  that 
the  Plaintiffs,  Robert  Titcomb  and  Henry  Tiicomb,  and 
the  Defendants,  William  Titcomb  and  Ami  Bosley,  Lydia 
Kislingbury  and  Elizabeth  Kislingbury  and  TTioma$  Kis^ 
iingbury,  Elizabeth  Leach,  Caroline  Leach  and  Emma 
Leach,  being  the  Children  of  the  Testator's  Nieces  and 
Nephew,  Elizabeth  Bodey,  Mary  Kislingbury  and  John 
Leach,  bom  before  the  said  2gth  day  of  September  1835, 
are  entitled  to  such  eight  Tenth  Parts  of  the  said  Re- 
sidue, in  equal  Shares,  and  that  the  Defendant,  Louisa 
Leach,  who  was  bom  after  the  Plaintiff,  Robert  Titcomb 
attained  his  age  of  21  years,  and  Matilda  Leach,  who  was 
bom  since  the  commencement  of  this  Suit,are  not  entitled 
to  any  Shares  in  such  eight  Tenth  Parts  of  the  Residue." 
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In  re  BIRMINGHAM  BENEFIT  SOCIETY.  1830 : 

S5th  March. 

1  HIS  was  a  Petition,  presented  by  two  Persons  (who  Benefit 

were  the  Stewards  of  a  Benefit  Society,  established  at         Sodety. 
Birmingham  in  1818)  on  behalf  of  themselves  and  all  xhe  word 
the  other  Members  of  that  Society.     It  stated  that^  in  ''  Insolvent,"  in 
April  1828,  one  Kelly,  a  Publican,  had  been  appointed  33^«««  3>  c.  64f 

8.   1 0,  uiCnUS  & 

Treasurer  of  the  Society,  and  that  he  continued  to  act  Person  who  has 
in  that  capacity  until  the  22d  of  October  1829,  and  taken  the  bene- 
that,  during  that  period,  various  Sums  of  Money  were  ygj,^  Debtors' 
paid  to  him,  as  such  Treasurer,  by  the  Members ;  that,  Act ;  and  not 

in  November  1829,  Kellu  assigned  all  his  Estate  and  °"®  ^^^  ^^f 

^  "^  ^  ,     merely  made  an 

E-ffects  to  W.  Roden  and  Samuel  George,  upon  certain  Assignment  of 
Trusts  for  the  benefit  of  his  Creditors ;  that,  at  the  date  ^>8  ^^^^  ^<^^ 
of  the  Assignment,  Kelly  was  Indebted,  to  the  Society,  y^^  Creditors, 
in  the  Sum  of  i3o/.»  in  respect  of  Monies  paid  to  him' 
as  Treasurer*  that  Roden  and  George  had  possessed 
themselves  of  Kelly*s   Personal  Estate    and    Effects, 
under  the  Assignment :  that,  on  the  4th  of  November 
1829,  the  Petitioners  had  given  notice,  to  the  Trustees, 
of  the  Debt  due  to  the  Society,  and  required  them  to 
pay  the  same  before  they  proceeded  to  divide  the  Pro- 
perty amongst  Kelly's  Creditors.    The  Petition  prayed 
that  the  Trustees  might  be  ordered  to  pay,  to  the  Peti- 
tioners, as  the  Stewards  of  the  Society,  the  Sum  of 
130  /•  out  of  Kelly*8  Estate  and  Effects,  in  preference  to 
the  other  Creditors  (a). 

(a)  By  33  Geo.  3,  c.  54,  for  the  encouragement  and  relief  of 
Friendly  Sk>cieties,  it  is  enacted,  *^  That  if  any  person  appointed 
to  any  office  by  any  such  Society,  and  being  entrusted  with,  or 


In  re 

Birmingham 

Benefit 
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i8ao.  It  waff  stated,  in  the  Affidavit  made  by  Roden  in 

opposition  to  this  Petition,  that,  in  October  1829,  Kelfy 
was  indebted  to  Roden  and  George  in  aoo  /.,  and  being 
in  embarrassed  circumstances,  proposed  to  make  oyer, 
MRjsriT      ^  them,  the  whole  of  his  Property,  in  Trust  for  them- 

oOClETT.  "^ 

selves  and  the  rest  of  his  Creditors,  and  that  thereupon, 
by  an  Indenture,  dated  the  aad  of  October  i8sg,  and 
made  between  Kelly  of  the  first  part,  Roden  and  George 
of  the  second  part,  and  the  several  other  persons, 
Creditors  of  £e%,  whose  hands  were  thereunto  sub- 
scribed and  seals  affixed,  of  the  third  part^  Kelfy^ 
in  consideration  of  55.,  paid  to  him  by  Roden  and 
George,  assigned  to  them  all  his  Household  Goods  and 
Furniture,  Chattels  and  Effects,  in  Trust  to  sell,  and, 
after  paying  the  Expenses  of  the  Sale,  and  other  Ex- 
penses therein  mentioned,  to  divide  the  remainder 
amongst  themselves,  and  all  the  other  Creditors  of 
Kelfy,  who  should  execute  the  Indenture  within  three 
months  after  its  date. 

Mr.  Sharpe,  for  the  Petitioners,  said  that  the  question 
was,  whether  the  Treasurer  had  become  insolvent  within 

having  in  his  hands  or  possession  any  Monies  or  Effects  belong- 
ing to  such  Society,  or  any  Securities  relating  to  the  same,  shall 
die  or  beconae  a  Bankrupt,  or  Insolvent,  his  Executors  or  Ad- 
BiinistratorK,  Assignee  or  Am'gnees,  shall,  within  40  days  after 
demand  made  by  the  order  of  any  sach  Society,  or  the  major 
pan  of  them  assembled  at  any  Meeting  thereof,  deliver  over, 
^H  things  belonging  to  such  Society,  to  such  person  or  persons 
as  such  Society  shall  appoint,  and  shall  pay,  out  of  the  Assets 
or  Effects  of  such  person,  all  Sums  of  Money  remaining  due, 
which  such  person  received  by  virtue  of  his  said  office,  before 
any  of  his  other  I>ebt8  are  paid  or  satisfied ;  and  all  such  Assets 
and  Effects  shall  be  bound  to  the  payment  and  dischaifie  thereof 
acoordingiy.**    Sect.  10. 
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the  meaning  of  33  Geo.  3,  c.  54,  s.  10.    He  contended  i830« 

that  it  was  the  intention  of  the  Legislature  that,  when- 
ever the  Property  of  the  Treasurer  of  a  Benefit  Society 
was  to  be  divided  amongst  his  Creditors,  priority  should        Be^bfit 
be  given  to  the  demands  of  the  Society*  tecisTY« 

Mr.  Kmgkt  and  Mr.  Hayter,  fbr  the  Respondents, 
said  that,  as  the  word  ''  Insdlvtsnt^  was  coupled  with  th6 
word  **  Bankrupt,**  the  Act  meant  a  person  who  had 
taken  the  benefit  of  an  Act  for  the  Relief  of  Insolvent 
Debtors. 

The  Vice-Chantellot  said  that  he  Considered  that 
what  thb  Legislature  meant  by  the  term ''  Insolvent/'  in 
the  Act  referred  to.  Was  not  a  person  who  had  made  a 
mere  Assignment  for  the  benefit  of  his  Credit6rs,  but 
a  persoti  who  had  taken  the  benefit  of  an  Insolvent 
Debtors'  Act;  and  he  dismissed  the  Petition,  with 
Costs. 
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1830 :  KENDALL  v.  RUSSELL. 

3d  April. 

'        ""       '     Jesse  RUSSELL  made  his  Will,  dated  the  10th  of 

Witt 
Conttructimu     ^^^^*  1818,  which  was  in  the  following  words :  *'  I  give 

— —  the  yearly  Sum  of  2,000/.  Sterling  Money  to  my  Wife 

Sr^^^rl^^m  ^^^^'^  Russell,  and  to  my  Daughter,  Jemima  Etiza- 
of  2,000/.  ^A  Russell,  during  their  joint  lives,  and  to  my  said 

Sterling,  to  his  Wife,  for  her  life,  in  case  she  survives  my  said 
and  after  her  '  Daughter,  and,  after  the  decease  of  my  said  Wife,  then 
decease,  to  his     I  give  the  said  yearly  Sum  to  my  Trustees  and  Ezecu* 

Trustees,  nptm     ^^    hereafter  named,  upon  the  same  Trusts  as  are 

the  same  Trusts 

as  after  declared  hereinafter  declared  concerning    the  yearly    Sum    of 

oonceming  the     3,000  /.  hereinafter  bequeathed  to  my  said  Daughter. 

^000/  "Se  ^^  ^  P^®  ^^^  bequeath,  to  my  said  Wife  and 
then  gave  to  his  Daughter,  all  my  Wines,  Liquors,  and  Provisions,  of 
Truste^  the  every  kind,  which  shall  be  in  my  Dwelling-house  at  the 
3,000  L  Sterling  ^^^  of  my  decease  ;  also  1  give  and  devise,  unto  and  to 
to  issue  out  of  a  the  use  of  my  Son  Jesse  Watts  Russell,  of  HamhaU,  in  the 
Stockln  the™  ^  County  of  Stafford,  Esq.,  and  Wm.  Matthew  Raiket,  of 
Five  per  Cents.,   Walthamstow,  Esq.,  and  the  survivor  of  them,  and  the 

to  be  invested  in  Hgirg  Executors  and  Administrators  of  such  Survivor, 

the  names  of  his 

Trustees  for  that  ^   ^y  Freehold  and   Copyhold    Estates,   situate    in 

purpose,  in  Trust  Walthamstow  aforesaid  or  elsewhere,  in  the  County  of 

ter  for  life,"wid,  ^^*»  ^^  ^^  ^*^  yearly  Sum  of  3,000  /.  Sterling,  to 
after  her  de-  issue  and  arise  out  of  and  from  the  Dividends  of  a  suf- 
Sdren*^  ^  The  '^'^''^  q^^n^ity  of  Stock  in  the  Navy  Five  per  Cent. 
Trustees  invest-   Annuities  of  the  Bank  of  England,  to  be  appropriated 

ed  100,000/. 

Five  per  Cents.,  to  answer  the  two  yearly  Sums.  The  Stock  was  after- 
wards converted  into  Four  per  Cents.,  whereby  the  Dividends  became 
insufficient  to  pay  the  yearly  Sums.  Held  that  the  Legatees  were  not 
entitled  to  have  the  deficiency  supplied  out  of  the  Testator's  Residuary 
Estate. 
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snd  invested,  in  the  names  of  my  said  Trostees  for  that  T830. 

purpose,  in  Trust  for  my  said  Daughter,  Jemima  Eliza-     *"       "* ' 

&e/A, during  her  life,  for  her  sole  and  separate  use,  inde-      Kendall 
pendent  of  any  Husband  she  may  marry ;  and  I  hereby  ^* 

direct  that  the  same  shall  not  be  subject  to  the  Control,  R^'sell. 
Debts  or  Engagements  of  any  Husband  of  my  said 
Daughter :  and  I  declare  that  her  receipt  alone,  notwith- 
standing her  Coverture,  and  whether  she  shall  be  mar- 
ried or  sole,  shall  be  a  sufficient  discharge,  or  sufficient 
discharges  for  the  yearly  Income  of  the  said  Estates 
and  Dividends  of  the  said  Trust  Stock :  and,  from  and 
after  my  said  Daughter's  decease,  then  upon  Trust  for 
all  and  every  her  Child  and  Children,  if  more  than  one, 
to  be  equally  divided  between  them,  as  Tenants  in 
Common,  and  not  as  Joint-tenants,  and  his,  her  or  their 
respective  Heirs,  Executors  and  Administrators :  and  in 
case  any  such  Child  or  Children,  being  a  Son  or  Sons, 
shall  die  under  the  age  of  21  years,  or  being  a  Daughter 
or  Daughters  shall  die  under  that  age,  without  having 
been  married,  then,  as  to  the  Share  or  Shares,  as  well 
original  as  by  survivorship,  of  him  her  or  them  so  dying, 
in  Trust  for  the  other  or  the  others  of  the  Children  of 
my  said  Daughter,  equally  to  be  divided  between  them, 
if  more  than  one,  as  Tenants  in  Common,  and  not  as 
Joint-tenants,  and  his,  her  and  their  Heirs,  Executors 
and  Administrators;  and  upon  further  Trust  after 
my  said  Daughter's  decease,  and  during  the  mino- 
rity of  her  Child  or  Children,  to  apply,  a  competent 
part  of  the  yearly  Income  of  each  Child's  Share,  in  or 
tbwards  his  or  her  Maintenance  and  Education,  and 
also  to  apply,  any  part  of  the  said  Principal  out  of 
^  which  such  Shares  may  arise,  for  the  advancement  or 
preferment  in  life  of  such  Child  or  Children :  and,  in 
case  my  said  Daughter  shall  die  without  leaving  any 
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i8ao.  Child,  or,  if  leaving  one  or  more  (%]ld  or  Chfldkeo,  he 

*        "*  9he  or  they,  being  a  Son  or  Sons,  shall  die  under  the  age 

Kbndall  ^f  ^^  ye^xs,  or  beinga  Daughter  or  Daughten,  shall  die 
RussBLL.  ^i^^f  that  age  without  having  been  married,  then,  as  to 
all  such  Freehold  and  Copyhold  Estates  and  Premises, 
and  the  said  Principal  Stock,  and  all  arrears  of  InteiesCf 
Dividends  and  Profits  of  the  same  respeotivdy,  apoo 
Trust  for  my  said  Son,  the  said  Jeste  WatU  Rmsidi,  hie 
Heirs,  Executors  and  Administrators,  idisoliitely^  bf 
ever.  Also  I  give,  to  my  said  Son  and  the  said 
William  Matthew  Raike$,  aJl  my  Household  Goods  and 
Furniture,  Plate,  linen,  China,  Carriages,  Honesy 
Garden  and  Farming  Implements,  in  Trust  tor  nqr  eeid 
Wife  and  Daughter,  daring  their  joint  lives,  and  for  my 
said  Wife  during  her  life,  ia  0930  she  survives  my 
Daughter,  and,  after  nqr  Wife's  de^eass^  in  Trgai  Sot 
my  said  Daughter,  during  her  life,  for  her  sole  and 
separate  use,  independent  of  ai^  Husbuid  she  may  take 
as  aforesaid;  and,  after  her  decease,  in  Trust  forh^ 
Child  and  Children,  if  any,  in  Uie  same  manner  as  the 
yearly  Sum  of  3,000  /.,  and  the  Stock  whereout  the. 
same  is  to  issue,  as  aforesaid,  are  above  given  to  them, 
and  with  the  like  Limitations  over  to  my  said  Son,  and 
in  the  like  events  as  are  above  expressed  with  legsscd  to 
the  said  yeariy  Sum;  and  I  direct  that  my  said 
Trustees  and  Executors  shall  appropriate  and  invest,  in 
their  names,  such  quantity  of  andsemirch  Slock,  in  the 
said  Navy  Five  p^  Cent«  Annuities  transferable  ^  the 
Bank  of  Emgland,  as  shall  be  fiilly  suffipient  to  pro- 
duce and  answer  the  payment  of  the  said  several  yeady 
Sums  of  2,000  L  and  3^000  /.,  so  as  aforesaid  abpve 
given  upon  Trust  as  aforesaid.  And  I  give,  to  the  said 
WiUiam Matthew MmkeSfikeSomot 200 L  Andallthe.* 
rest  residue  and  remainder  of  my  Be^  wid  P^mqiiI 


Kehtdall 

V. 
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Eittto^  Property  .Goods,  Chattels  and  Effects,  whatsoever         1 830. 

and  wheresoeTGr,   and  of  what  nature  kind   or   sort 

•oever,  not  hereinbefore  otherwise  disposed  of.  subject 

to   the   payment   of  my  just   Debts,    Funeral   and       dujo^l. 

Testamentary  Expenses,  and  the  Legacies  above  be- 

qveathed,  I    give,   devise  and  bequeath    the    same. 

and    every  part  thereof,  unto  my    said    Son.   Jesse 

Watts  Bmssell,  his  Heirs  Executors  and  Administrators, 

ibr  his  and  their  own  use.  absolutely,  for  ever ;  and 

I  ooBstitute.   and  appoint,  him.  my  said   Son  Jesse 

WatU  Russell^  and  the  said  WilUam  Matthew  Raikes, 

Exeoutora  of  this  my  WilL''    The  Testator  died  on 

ike    28th    of  June   1820.    The  Testator's  Daughter 

intermarried   with  the  Plaintiff  Peter  Kendall:    and 

there  was  Issue  of  that  Marriage,  at  the  time  when 

the    Bill    was    filed,    one  Child   only,    namely,    the 

Defendant  Russell  Kendall.    The  Testator's  Widow  was 

also  living,  and  was  made  a  Defendant  to  the  Bill. 

The  Trustees  caused  to  be  placed,  in  their  names, 
100.000/..  Navy  Five  per  Cents*,  to  answer  the  pay- 
ments of  the  yearly  Sums  of  2.000  /•  and  3,000  /..  and 
Aere  still  remained  a  very  large  Residue  of  the  Testator's 
Perscmal  Estates. 

Under  3  Geo.  4.  c.  g,  this  Sum  of  Stock  was 
oenverted  into  105,000/.  New  Four  per  Cents.,  the 
Dividends  whereof  were  insufficient  to  pay.  in  full,  the 
a,ooo  /•  and  3,000  /• 

The  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  Jemima  EHzaheth  Kendall,  and  the  D^endant 
&iieabeth  Russell  were  entitled,  daring  their  joint  lives, 
and  that  the  Survivor  of  them  was  entitled,  during  her 
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life,  to  receive  the  Annuity  of  2,000  /.»  in  fall,  from  the 
death  of  the  Testator,  and  that  the  Plaintiff  Jemima 
Elizabeth  Kendall^  was  entitled  to  receive  in  full,  during 
her  life,  the  said  Annuity  of  3,000/.,  and  that  the 
Defendant,  Jesse  Watts  Russell,  might  be  decreed  to 
make  an  Investment,  in  order  to  answer  the  said 
Annuities  and  Bequests,  of  such  a  Sum  of  Stock,  as, 
along  with  the  said  105,000  /.  Four  per  Cent.  Bank 
Annuities,  would  yield,  during  the  lives  of  the  Plaintiff 
Mrs.  Kendall,  and  the  Defendant  Mrs.  Russell  and  the 
life  of  the  Survivor  of  them.  Dividends  to  the  amomit  of 
2,000  /.  and  3,000  /.  a  year,  and  that,  out  of  the  said 
Pividends,  the  yearly  Sums  of  2,000/.  and  3,000/. 
might  be  paid  to  them,  according  to  their  respective 
rights. 

The  Solicitor-General,  Mr.  Rose,  Mr.  Sidebattom, 
Mr.  Spence,  Mr.  Batley,  and  Mr.  James  Russell, 
for  the  Plaintiffs,  and  for  the  Defendants  in  the 
same  Interest : 

The  Bequests  in  question  are  gifts  of  Annuities,  and 
not  of  the  Income  of  a  Sum  of  Stock.  The  Testator 
looked  only  to  a  mode  of  securing  the  Annuities;  and, 
at  the  time;  no  better  mode  suggested  itself  to  him,  than 
the  purchase  of  a  Sum  of  Navy  5/.  per  Cents.  He 
intended  that  Sum  to  be  |^  fund  pf  security,  and  i|0t  of 
payment.  Can  it  be  contended  that  the  Testator  in- 
tended to  make  it  imperative,  on  his  Widow  and 
Daughter,  to  be  content  with  the  (ncome  of  the  Stock, 
although  it  might  be  reduced  to  one-half  of  its  original 
amount?  As  to  the  first  Annuity,  no  doubt  can  be 
^entertained  that  the  Plaintiffs  are  entitled  to  what  th€^ 
,ask.    May  v.  Bennett  (a).    In  that  Case  the  Testator 

{a)  1  Rttss.  370. 
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left  it  to  the  Execators  to  provide  the  Stock.  Here  he 
has  himself  pointed  out  the  Stock.  But  if  he  had  given 
the  Executors  a  discretion  as  \o  the  Stock  to  be  pro- 
Tided,  the  principle  would  not  be  altered,  Davies  v. 
fVaitier  (6).  Where  a  discretion  is  given,  and  it  is 
exercised^  it  is  just  the  same  as  if  the  Testator  had 
exercised  it ;  therefore  May  v.  Bennett  is  precisely  in 
point.  The  Residue  is  very  large ;  and,  therefore,  the 
Testator  could  not  be  alarmed  at  the  deficiency  being 
supplied  out  of  the  Residue.  That  will  aid  the  Court  in 
coming  to  a  conclusion  as  to  what  was  the  probable 
intention  of  the  Testator.  The  3,000  L  is  equally  a 
general  Legacy  as  the  2,000  /.  The  Testator  has  used 
words  which  show  that  he  intended  it  to  be  a  Gift  of 
Money ;  for  he  has  used  the  word  *'  Sterling.**  The 
Stock  is  mentioned  with  a  view,  merely,  of  securing  the 
Gift;  and  the  Annuity  is  mentioned  as  a  Sum  of 
Money.  There  must  be  yearly  Sums  of  the  specified 
amounts,  not  only  at  the  death  of  the  Testator,  but  at 
two  other  periods,  namely,  the  death  of  the  Widow 
and  the  death  of  the  Daughter.  The  Executors  were 
bound  to  invest  a  Sum  sufficient,  at  all  times  during  the 
existence  of  the  Annuities,  to  produce  the  yearly  Sums 
of  s,ooo  /.  and  3,000  /•  The  Five  per  Cents,  were,  at  all 
times  liable  to  be  reduced.  If  the  Testator  had  in- 
tended that  the  Children  should  take  the  Stock,  he 
would  have  given  it  to  them  :  but  he  gives  to  them  the 
yearly  Sums.  In  disposing  of  the  Residue,  the  Testator 
gives  it ''  subject  to  the  payment  of  the  Legacies  above 
bequeathed.''  Now  he  had  given  no  Legacies  except 
the  Annuities  and  the  Legacy  to  Raikes.   If  he  intended 
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the  Navy  Five  per  Cents,  to  be  set  apart,  why  did  he 
give  the  Residue  subject  to  the  liegacies  ?  He  does  not 
say  that  the  Residue,  after  Setting  apart  the  Stock, 
shall  go  to  his  Son ;  but  that  it  shall  go  to  him,  subject 
to  the  Legacies.  The  Annuities  are  charged  on  the 
Residue,  after  the  Investment  of  a  sufficient  Sum  of 
Stock. 


The  ViCE-CiiANCKLLOR,  without  hearing  Mr. 
Knight^  Mr.  Roupell,  and  Mr.  Swansion,  who 
appeared  for  the  Defendant  Jesse  Watts  Russell, 
the  Residuary  Legatee,  delivered  Judgment  at 
follows : 

The  Testator,  after  having  given  the  yearly  Sum  of 
2,000  /.,  to  his  Wife  and  Daughter  during  their  joint 
lives,  and  to  the  survivor  of  them,  during  her  life,  gives, 
to  the  Trustees,  the  yearly  Sum  of  3,000  /.  to  issue  and 
arise  out  of  the  Dividends  of  a  sufficient  quantity  of 
Stock  in  the  Navy  Five  per  Cent.  Annuities,  to  be  ap- 
propriated and  invested,  in  their  names,  for  that  pur- 
pose:* so  that,  in  thevery  Gift  of  the  3,006/.,  in  the 
shape  of  an  Annual  Sum,  notice  is  taken  that  it  is  to 
arise  from  the  Dividends  of  a  sufficient  quantity  of 
Stock,  in  the  Five  per  Cents.,  to  be  appropriated  and 
invested  in  the  names  of  the  Trustees.  The  Testator 
then  declares  the  Trust  for  the  separate  use  of  his' 
Daughter,  and  that  her  receipts  shall  be  sufficient  dis- 
charges for  the  Income  of  the  said  Estates  and  the 
Dividends  of  the  said  Trust  Stock :  and,  therefore,  the 
Testator  refers,  to  the  3,000/.,  as  arising -from  the 
Dividends  of  the  Trust  Stock.  He  then  proceeds? 
"  And  in  case  my  said  Daughter  shall  die,  without 
leaving  any  Child,  or,  if  leaving  one  or  more  Child  or 
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Ghildren,  he,  the  or  they,  being  a  Son  or  Sous,  shall 
(fieimdeif  the  age  of  21  years,  or,  being  a  Daughter  or 
Daogfatera,  shall  die  under  that  age,. 'without  haying 
been  married,  then,  as  to  all  such  Freehold  and  Copy- 
hold Estates  and  Premises,  and  the  said  principal  Stock, 
8lc«"  It  appears  to  me  that  the  only  construction  that 
can  be  put  upon  this  part  of  the  Will,  is  that  it  is  a 
Gift  of  so  much  Navy  Five  per  Cents,  as  will  produce 
an  Income  of  3,000  /.  a  year. 
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.  The  Testator  then  goes  on  to  give  his  Household! 
Goods  and  Furniture,  &c.  in  Trust  for.  his  Wife  and 
Daughter,  and  the  Children  of  his  Daughter :  **  in  the 
same  manner  as  the  yearly  Sum  of  3,000  2.,  and  the 
Stock  whereout  the  same  is  to  issue  as  aforesaid, 
are  above  given  to  them."  Now  the  Testator  had 
pieidously  given  an  Annuity  of  2,000  /. :  and  he  has 
directed  his  Trustees  and  Executors  to  appropriate  and 
invest,  in  their  names,  such  a  quantity  of  Stock,  in  the 
Navy  Five  per  Cents,  as  should  be  fully  sufficient  to 
produce  a|id  answer  the  payment  of  the  yearly  Sums  of 
2/x>o  /.  and  3,000  /•  by  him  before  given.  It  appears  to 
me  that  that  is  a  direct  Trust,  created  by  the  Testator^ 
thai  there  should  be  a  Fund  immediately  separated  from 
his  Estate,  sufficient  to  produce  the  two  yearly  Sums  of 
3,000  /.  ands/KK)  /.,  or,  in  other  words,  100,000  /•  I  can- 
not suppose  that  the  Testator  meant  to  give  the  2,000  /. 
in  a  manner  less  liable  to  reduction  than  the  3,000  /.  It 
is  quite  idle  to  imagme  that  he  intended  the  two  Sums 
to  be  placed  on  a  different  footing. 


'  It  is  true  that  the  words  by  which  the  2,000  /.  is 
given,  do  not  so  specifically  direct  that  it  shall  issue  out 
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1 830.  of  the  Dividends  of  a  Sum  off  Stock,  as  the  words  do,  by 

which  the  3,000  /•  is  given.   But  the  Testator  afterwards 

says :  ''  I  give,  the  said  yearly  Sum,  to  my  Trustees  and 

P    ^*  Executors,  upon   the  same  Trusts  as  are  hereinafter 

declared,  concerning  the  yearly  Sum  of  3,000  /.,  here- 
after bequeathed  to  my  said  Daughter."  So  that  he  has^ 
by  reference  to  the  3,000/.,  made  that  which  is  to  pro- 
duce the  2,000  /.  subject  to  the  same  Trusts :  and,  as 
the  3,000  /.  is  to  take  effect  by  a  severance,  from  his 
Estate,  at  his  death,  how  could  his  Will  be  executed  but 
by  severing  100,000  /.  so  as  to  pay  the  5,000  /•  a  year. 
No  man  can  look  at  this  Will  without  seeing  that  the 
expressions  in  it,  are  those  of  a  Lawyer  used  to  clothe  the 
intention  of  a  Testator. 

The  question  then  is  whether  this  Case  is  affected  by 
any  of  the  Cases  that  have  been  cited.    The  first  Case 
is  Davies  v.  Wattier.    It  is  clear  that  the  Annuity  there 
given,  was  a  charge  upon  the  whole  I'ersonal  Estate. 
For  the  Testator  gave  the  Annuity  to  be  paid  by  his 
Executors  out  of  his  Personal  Estate  not  specifically 
bequeathed ;  and  gave,  to  them,  all  his  Personal  Estate 
not  specifically  bequeathed,  in  Trust  to  sell,    and  to 
invest  the  produce  ih  the  Public  Funds,  and,  out  of  the 
Dividends,  to  pay  the  Annuity.    No  particular  Stock 
was  directed  to  be   selected.    The  Petition^   in  that 
Case,  was  presented  to  carry  into  effect  the  clear  inten- 
tion of  the  Testator :  and  the  Vice-Chancellor  says  that 
the  appropriation  of  the  4,000  /.,  Five  per  Cents.,  was 
not  the  act  of  the  Petitioner,  but  was  the  act  of  the 
Court;  and  that,  as  the  Annuity  was  a  charge  upon  the 
whole  of  the  Residue,  the  Petitioner  was  entitled  to 
have  the  deficiency  which  had  been  occasioned  by  the 
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conyersioD  of  the  Stocky  supplied  out  of  the  other  funds 
in  the  Cause. 

la  Mayv.  Bennett ^  the  Testator  gave^  to  his  Execu- 
tors,  ail  his  Property,  Real  and  Personal,  in  Trust,  after 
all  his  Debts  were  discharged,  to  lay  out,  in  what 
Government  Security  they  pleased,  as  much  Money, 
arising  from  his  Estate,  as  would  produce  the  Annual 
Interest  of  54/.  125.  per  year,  for  the  sole  use  of  his 
Wife.  The  Executors,  in  order  to  provide  for  this 
Bequest,  invested,  a  portion  of  the  Testator's  Estate,  in 
Navy  Five  per  Cents.  Now  one  observation  that  may 
be  made  upon  that  Case,  is  that  that  was  not  such  an 
execution  of  the  Trust  as  this  Court  would  have 
directed ;  for  this  Court  would  not  have  permitted  the 
appropriation  to  be  made,  in  Navy  Five  per  Cents. 
Therefore  the  Trust,  as  it  was  executed,  was  bene- 
ficial, not  to  the  Annuitant,  but  to  the  Residuary 
Legatee.  In  that  Case  too,  there  was  no  direction 
that  the  Annuity  should  be  paid  out  of  any  particular 
Stock. 
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Neither  of  these  Cases  is  at  all  similar  to  the  present 
Case.  Here  there  was,  in  fact,  such  an  appropriation 
as  the  Court  would  have  directed  if  a  Bill  had  been  filed 
immediately  after  the  Testator's  death.  If  the  Five  per 
Cents,  had  been  reduced  at  the  death  of  the  Testator,  the 
Court  would  have  directed  a  sufficient  Sum  of  Three 
per  Cents,  to  be  invested  to  answer  the  payments  of  the 
two  yearly  Sums.  But  the  reduction  did  not  take 
place  until  two  years  after  the  Testator's  death ;  and,  as 
he  has  pointed  out  the  particular  mode  of  appropriation 
to  answer  these  Annuities,  he  meant  that  when  the 
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ajiiNropriatioD  should  be  made,  his  S(m  should  have  the 
Residue  of  his  Estate. 

<  Notiiing  turns  upon  the  words :  7  Subject  to  the  pay- 
ment of  the  Legacies  above  bequeathed." 
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1830: 

In  re  EAU  BRINK  DRAINAGE.  5th  April. 

By  a  Local  Act  of  the  35th  Geo.  3»  fc  77)  intituled :    ^"^J^^^^  ""^ 

"  An  Act  fo^  Improving  the  Drainage  of  the  Middle  

and  South  Levels,  part  of  the  Great  Level  of  the  Fens,  ^  »  Drdnage 
called  Bedford  Level,  and  the  Low  Lands  adjoining  or  missioDers  were 
near  to  the  said  Levels ;  as  also  the  Lands  adjoining  or  empowered, 
near  to  the  River  Ouze,  in  the  County  of  Norfolk,  drain-  foJ^^J^e  ^p"*^^^ 
ing  through  the  same  to  Sea  by  «the  Harbour  of  Xtitg's  of  the  Act,  to 

Lunn  in  the  said  County ;  and  for  alterinor  and  im-  Purchase,  and 

.  .  ,  to  make  satisfac- 

proving  the  Navigation  of  the  said  River  Ouze  from  or  ^^on  for  Damage 

near  a  place  called   Eau   Brink,   in    the   Parish    of  done  to  Lands, 
Wiggenhall  St.  Mary,  in  the  said  County,  to  the  said  ^ll^tfnf^refj^*** 
Harbour  of  Ktng^s  Lynn ;  and  for  improving  and  pre-  to  treat,  then  to 
serving  the  Navigation  of  the  several  Rivers  communi-  ^PP^?  ^^  '^^ 
eating  with  the  said  River  Ouze/'  the  Commissioners  \^^^q  ^^eir  War- 
for  Drainage,  appointed  under  the  Act,  were  empowered  rant  to  the  She- 
to  purchase  and  make  Satisfaction  and  Recompenoe  for  "  j^^^.   4"*^^" 

tain  the  Amount 
of  the  Purchaaie-money  or  Satisfaction.  By  a  subsequent  SecUon,  if  the 
Landowners  and  the  Commissioners  could  not  agree  as  to  the  Compen- 
sation for  Damages  done  by  the  Commissioners,  the  same  yrere  to  be 
ascertained  by  a  Jury  to  be  impanfieiied  as  aforesaid :  Held  that,  in  that 
Case,  the  Owners  of  the  Lands  Damaged,  and  not  the  Commissioners, 
were  to  apply  to  the  Magistrates. 
Vol.  hi.  h  h 
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any  Lands,  Tenements,  or  Hereditaments^  which  they 
should  think  necessary  to  be   cut,  dug,   removed,  or 
^^  ^^  otherwise  made  use  of,  for  the  purposes  of  the'Act»  ^d 

for  all  Damages  to  be  done  or  occasioned  in  or  by  the 
Execution  of  any  of  the  Powers  thereby  given ;  and  all 
Bodies  Politic,  Corporate,  or  Collegiate,  &c.,  were  em- 
powered to  contract  for,  sell,  and  convey,  to  the  said 
Commissioners  for  Drainage,  a&y  LandB,  Tenements,  or 
Hereditaments,  for  the  purposes  aforesaid ;  or  to  agree» 
with  the  Commissioners,  for  any  Recompense  to  be  made 
for  Damages  which  might  be  done,  to  any  such  Lands, 
Tenements>  or  Hereditaments,  by  the  execution  of  any 
of  the  Powers  of  the  Act ;  but,  if  any  sucti  Body  Poli- 
tic or  Corporate^  or  any  other  Person  or  Pensons  in- 
terested in  such  Lands,  Tenements  or  Hefeditame|its» 
should,  for  the  space  of  Thirty  Days  after  notice  in 
writing  given  to  them,  neglect  or  refuse  to  treat,  or  to 
accept  such  Satisfaction  as  should  be  offered  by  the 
Commissioners,  or,  by  reason  of  absence  should  be  pre- 
vented from  treating  with  them,  then,  the  Commisr 
sioners  were    empowered    to  apply  to  two  or  more 
Justices  of  the  Peace  for  the  County  in  which  such 
Lands:  might  lie,  and  the  said  Justices  were  thereby 
authorized  and  required  to  issue  out  their  Warrant  ar 
Warrants,  under  their  Handa  and  Seals,  to  the  Sheriff 
of  the  said  County,  commanding  him  to  impannely 
summon,  and  return- a  Jury,  ancl  the  Sheriff  was  thereby 
required  to  impannd  summon  and  return  Twenty-four 
Men,  qualified,  according  to  the  Laws  of  the  Realm^tp 
serve  on  Juries  in  the  Trials  of  Issues  at  Law,  to  appear 
before  the  said  Justices  at  such  time  and  place  as  in 
such  Warrant  or  Warrants  should  be  appointed;  and 
the  said  Justices  were  thereby  empowered,  out  of  the 
Persons  so  impannelled,  suihmoned  and  returned,  to 


awear  Twelve,  wbo  f^ould  be  a  )^Ty  to  inquif ^  toaeh* 
u||gl(hein.aj|)tGars  ip.  question;  9iii4  jthe  Bai4  Justicefs  were 
ah^  eoip^ered^  f)y  W^gnrsmt  pf  ly^afa^mrU  ufider  their  /?  f,f 

Q%iid3  and  Seals,  to  swowqn  before  tb^m  all  ^uch  7^^  iT^'^^*^ 
Peraoos  aa  sbould  be  thought  ne^eascMry  to  be  exaipined  -^^^t?.  . . 
as  Witnesaea  toucbi^  the  mattery  if  .quest^o^^  as  weU 
upo^  ;the  ap|iUcatio9  of  the  Parties  iivtere^ted^  ^  Other- 
wise, sfiid  aji^  jto  exajaaipe  sudli  Witnesses  upon  path  | 
and  jthe  .Jw^y,  so  sworn  as  aforesfi^,  was  directed  to 
ia^t^ire  oC  iasaea?,  or  ascexj^in/  the  Suo^  or  Suins  of 
Ifioney  *to  b^  paid  for  ;th^  purchase  of  such  Lfuidsj 
TenemeiKU,  or  Heredita^me^f  and  also  the  recompense 
tojb^  ^ade  for  the  Dam^es  so  Bu^tainedy  or  to  be  aua- 
tid^aedfaijaforesaid,  and  to  settle  and  ascertain  in  what 
pvoportions  th^  Sum  or  Sums  so  assessed  should  be 
paid  to  the  several  {persons  respectively  interested  in  the 
sal^e;  wd  the  said  Justices  were  directed  to  give 
Jiidgmfmt  fpr  swh  Purchase-mpnies,  or  Recompense^  so 
aflaefiaad  by  the  Juxy ;  which  Verdict,  and  the  Judgment 
th^neaipw  pronoiuftced  by  the  Justiceat,  was  to  be  binding 
wA  ^cpnelusiyie  ppon  a|U  Partiea  interes(ed»-^Sect«  40. 


And  it  iwas  tbareby  Enacted  that,  after  .payment  or 
liiS^fbeo^^r  iff  4b^  :SiW  or  Sunv}  of  JB^loney  so  agreed 
or  QQiQtryict0d  ;foc,.  fer  the  .purchase  of  any  Lands, 
IjMll^ipiit^  prj^^re^tflPm^uts,  oraaseasedfor  Damages 
aa  aAaresaid,  to  the  Pftrj^y  of  jPartf^ ..  ii^rc^d,  the  Com- 
n^iaaioners  aQ4  Ml  Pf^t^i^  autb^nzed  by  them,  ahould 
have  full  pow^r  to  wW  .upon  th^  ;Lands^  [tenements,  or 
Beraditaments  in  respect  whereof  ^such  Monies  were  so 
agreed  ffvt,  or  by  Verdict  assessed  as  aforesaid,  and  to 
naafea  uaeof pu^h  Lands, Tenements and.Hereditaments, 
forihaj^prpos^a  of  the  Act^-*<Sect.  43. 
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1 830.  And  it  was  further  Enacted  that«  if  any  Person  or  Per- 

* ^"" — '      sons.  Bodies  Politic,  Corporate,  or  Collegiate,  at  any 

In  re  time  after  the  Commissioners,  or  any  Person  or  Persons 

Eau  Brxkk    employed  or  authorized  by  them,  should  have  begun  to 

carry  the  Act  into  execution,  should  happen  to  sustain 
any  damage  or  injury  in  his,  her,  or  their  Lands,  Tene- 
ments, or  Hereditaments,  by  or  in  consequence  of  any 
act  or  acts  of  the  Commissioners,   or  their  Agents^ 
Workmen,  or  Servants,  for  which  such  Person  or  Per- 
sons, Bodies  Politic,  Corporate,  or  Collegiate,  shonM 
have  had  no  Recompense  or  Satisfaction,  or  for  which 
no  Recompense  or  Satisfaction  was  thereby  otherwise 
provided,  then,  if  the  Commissioners,  or  their  Agent  or 
Agents,  and  the  Party  or  Parties  by  whom  such  Damages 
should  be  sustained,  should  not  agree  touching  such 
Damages,  the  said  Damages  should  be  ascertained  and 
settled,  by  a  Jury,  to  be  impannelled  and  rehtrned  m§ 
aforesaid,  who  should  give  Judgment  for  the  Party  or 
Parties  aggrieved,  and  record  the  same  respectivdy,  in 
the  same  manner  and  form  as  the  Damages  aqd  Re- 
compense were  thereby  appointed  to  be  assessed  and 
adjudged  for   any  Lands,  Tenements,  and   Heredita- 
ments which  should  anyways  be  made  use  of,  cut  or 
damaged,  in  the  execution  of  any  of  the  Powers  of  the 
Act ;  and,  in  case  the  Commissioners,  Or  their  Agmt  Or 
Agents  should  not,  being  thereunto  required,  make  such 
Satisftau^ion  or  Recompense  for  such  Damages  as  should 
be  so  assessed  and  settled  as  aforesaid,  within  twenty 
days  after  such  request  made  as  aforesaid,  it  should  be 
lawful  for  the  Person  or  Persons  aggrieved,  to  apply  to 
the  Justices  of  the  Peace  before  whom  the  said  Damages 
were  assessed,  who,  upon  proof  made  to  them,  upon 
oath,  of  nonpayment  of  such  Satisfaction  and 'Reoom-' 
pense,  should  appoint  one  or  more  Person  or  Persons  to 
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receive  the  Rates  and  Tolls  therein  directed  to  be 
raised  and  paid  to  the  said  Commissioifiers^  and  there- 
out to  pay  all  such  Damag'^s  so  assessed  and  settled 
as  aforesaid :  and  it  was  thereby  directed  that  the 
Money  to  be  received  by  such  Receiver  or  Receivers 
should  be  received  to  the  use  of  such  Person  or  Persons 
receiving  damage  as  aforesaid,  in  order  and  course  suc- 
cessively as  such  determinations  should  be  in  priority  of 
titne« — Sect.  45. 

And  the  Commissioners  were  directed,  from  time  to 
time,  out  of  the  Monies  which  should  come  to  their 
hands,  by  virtue  of  the  Act,  to  make  full  recoB^>ense 
and  satisfaction  for  all  Damages  which  should  be  dus* 
tained  by  any  Person  or  Persons  whomsoever,  by  reason 
or  means,  or  in  consequence  of  any  breach  or  breaches 
which  might  thereafter  happen  or  be  made  in  the  Banks 
adjoining  the  then  intended  New  River  or  Cut,  or  any 
part  thereof,  or  by  reason  or  means,  or  in  consequence  of 
such  Banks  or  any  part  thereof,  being  undermined  by 
the  Water  of  the  said  New  River  or  Cut,  such  recom- 
pense or  satisfaction  respectively  to  be  ascertained,  in 
case  of  any  difierence  about  the  same,  and  to  be  reco^ 
vered  in  such  and  the  same  manner  as  the  recompense 
for  any  other  Damages  was  thereinbefore  directed  to  be 
ascertained  and  recovered. — Sect.  48. 

And  it  was  thereby  further  Enacted,  that  no  Order 
or  other  Proceeding  to  be  made  or  had  by  or  before  any 
Justice  of  the  Peace,  or  to  be  otherwise  made  or  had  in 
pursuance  of  the  Act,  should  be  quashed  or  vacated  for 
want  of  form  only,  or  be  removed,  by  Certiorari^  into 
any  of  the  Courts  of  Record  at  Westmiiuter. — Sect.  iog« 
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1830.  James  Royle  and  Jarman  Patrick,  conceiving  that  the 
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''  Banks  on  their  Lands,  adjoining  the  River  Oute,  in 

^^  ^^         Norfolk^  had  been  injnredi  or  become  moce  expensive  to 
^  ^    maintain  and  repair,  in  consequence  of  the  increased 

rapidity  of  the  River,  caused  by  a  Cut  made  by  the 
Commissioners  under  the  Act,  (but  which  .the  Commie^ 
sioners  denied  to  be  the  case,  and  therefore  bad  refosed 
to  make  the  Parties  any  Compensation  for  such  alleged 
Injury),  applied  to  two  of  the  Justices  of  the  Peaee  fbir 
the  County  of  Norfolk  to  issue  their  Warrant  to  the 
Sheriff  to  summon  a  Jury  to  ascertain  the  Compensfe^on 
that  they  were  entitled  to,  in  respect  of  the  alleged 
Damage,  having  first  given  notice  of  their  intention  to 
make  the  Application,  to  the  Clerk  to  the  Commit- 
sioners.  Hie  Justices  issued  their  Warrant  aocordingly> 
and  a  Jury  was  summoned  by  the  Sheriff. 

On  the  ist  of  April  i83o>  the  Commissioners  Obtained 
a  Writ  of  Prohibition  from  this  Court,  to  i^traih  the 
Justices  and  the  Parties  from  proceeding  in  the  Inquiiy 
and  Assessment  of  Damages,  on  the  ground  that  the 
Parties  had  not  previously  requested  either  the  Commis* 
sioners  or  their  Clerk  to  apply  to  the  Justicies  to  issu^ 
their  Warrant  to  summon  a  Jury. 

A  Motion  was  now  madiB  on  behalf  df  Messvs.  Refte 
and  Patrick,  to  quash  the  Writ  of  Prohibition. 

Mr.  Pepys  and  Mr.  Swafin  in  support  of  the  Motion  t 

The  Parties  for  whom  we  appear  conceive  that  they 
have  sustained  damage  by  the  Works  carried  on  nnder 
the  Act,  and  are  eeeking  such  redress  as  the  Act  of  Pist^ 
liament  gives  them.  The  temedy  that  wis  claim  is  ^tett 
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(p  us  by  the  45th  Section.  Nothing  can  b^  more  clear 
JLbanUiat  the  Act  did  not' intend  to  leave  it,  to  the  dift- 
qretion  of  the  Party  whp  should  cause  the  injury,  whe-  ^^  ^^ 

tjbiar  the  Party  injured  should  have  a  remedy  or  not 
The  Party  w)io  is  aggrieved  is  the  person  who  is  to  apply 
tf^  the  M  aglstrat^f .  It  could  not  be  the  meaning  of  the 
L^i^latur^  thalt  tfee  Pairty  aggrieved  by  the  CooUnisr 
sioners  should  request  tbem  to  ^pply  to  tbe  Magistrates 
to  issue  their  Warrant  to  the  Sheriff.  The  40th  Section 
loei^ely  prescribes  the  remedy  which  the  Cpinmi^aners 
^ne  V>  adopt  in  j^se  a  Party  refuses  to  agree  with  them 
f»ither  (ot  the  sale  pf  Lands  r^uired  for  the  pwposes 
^  the  Act,  or  as  to  the  Compensation  tp  be  made  fpr 
J^anage  done  in  the  execution  of  the  Powers  pf  the  Apt. 
The  4jth  Section  prpyides  m  sigiils^r  pip4^  Qf  obt^ning 
redress,  in  the  case  of  an  individual.  The  Jury,  in  both 
/^^sfssy  is  to  be  sqmiponed  in  the  ssmv^^  lyiaim^r*  Tbe  refer- 
^BCfi,  m  tbe  45th  Section,  to  th^  40th  Septioi^  of  the  Act, 
leUt^  tp  th^  mpde  pf  scimoiopuig  the  Jury,  and  not  to 
ih^  mpde  of  applying  to  the  Justices  to  si^p W>n  them, 
^y  the  43d  SQctipi^  t\ie  CommiwpAers  cure  to  pay  the 
^mpepsation  before  they  €^t$Hr  upc^  the  Lands.  If  the 
Party  refuse  to  accept  it,  the  Commissioners  are  to  ^ply 
to  the  Magistrates,  and  they  are  directed  to  issue  their 
.'VIT^raiit  to  the  S^ei;^.  3y  the  48th  Sectipn  a  similar 
jj^edy  is  put  into  the  hand^  pf  the  Party  aggrieved. 

•      •  #  ^^^  

Mr.  Knight  and  Mr.  Rolfe  for  the  Commissioners, 
in  support  of  the  Prohibition : 

Tb.e  Case  referred  to  has  been  over-ruled.  The  Writ 
pf  ;P^bibition  issues  ex  debito  Justitia,^sid  the  granting 
.9f  it  is  not  discretionary. 

(a)  a  P.  W.  476. 
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The  true  construction  of  the  Act  is  that,  in  all  cases, 

the  Jury  shall  be  summoned  on  the  application  of  the 

-^  ^  Commissioners.    By  the  45th  Section,  the  Jury  are  to 

u^At^l^^     ^  impannelled  and  returned  as  aforesaid,  that  is,  upon 

the  Warrant  of  the  Justices  being  issued  upon  the  ap- 
plication of  the  Commissioners.  The  45th  Section 
applies  to  those  Cases  only  for  which  no  recompense  is 
otherwise  provided  by  the  Act. 

Besides,  we  deny  that  any  Damage  has  been  Bustained 
in  consequence  of  the  acts  of  the  Commissioners,  and 
the  Jury  have  no  power  to  determine  the  question  of 
Damage  or  no  Damage,  but  merely  to  assess  the 
amount  of  admitted  Damage,  and  the  Justices  are  to 
give  Judgment  for  the  Party  or  Parties  aggrieyed. 

[The  Vice-Chancellor : — ^Then  there  must  be  first  an 
Issue  to  try  whether  there  has  been  any  Damage 
sustained,  and  then  an  application  to  the  Commis- 
sioners to  apply  to  the  Magistrates ;  and,  if  they  re- 
fuse, then  a  Mandamus  must  be  obtained,  and  another 
Jury  must  be  summoned  to  assess  the  amount  of  the 
Damage.] 

A  Sheriff's  Jury,  upon  a  Writ  of  Inquiry,  can  aseer- 
tain  the  amount  only  of  the  Damage.  Upon  an  appli- 
cation for  a  Mandamus  it  is  not  at  all  unusual  to  direct 
two  Issues  :  ist,  whether  any  Damage  has  been  done; 
and,  sdly,  quantum  damnificatus. 

The  Damage  complained  of  is  not  within  the  Act;  for 
it  has  not  been  done  by  the  Commissioners  in  making 
the  Cut;  and,  consequently,  the  Justices  and  Jury  hate 
no  Jurisdiction  in  this  Case.    There  is  no  prorisioa  in 
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the  Act  for  ihe  Payment  of  the  Costs  of  the  Commis-  1830. 

sioners ;  and,  therefore,  there  would  be  great  injustice  in     '  ' 

allowing  a  Person,  whether  he  was  really  damaged  or  ^  ^J* 
not,  to  apply  to  the  Magistrates.  The  question  is  of  too 
much  importance  to  be  left  to  two  Justices  of  the  Peace 
and  a  Jury  finally  to  decide.  There  are  not  less  than 
300,000  Acres  of  Land  within  this  Drainage;  and  two 
Proprietors  alone  claim  Damages  to  the  amount  of 
10,000  /. :  if  they  are  rights  the  whole  amount  that  may 
be  claimed  will  exceed  one  million. 

Mr,  Pepys,  in  Reply : 

As  no  Proceedings  under  the  Act  can  be  moved  by 
Certiorari  to  any  of  the  Courts  of  Record,  it  is  evident 
that  the  Legislature  intended  that,  however  great  the 
Damage  might  be,  it  should  be  decided  by  the  Tribunal 
provided  by  the  Act.  Every  Injury  is  to  be  compen- 
sated under  the  45th  Section.  The  40th  Section  ena- 
bles the  Commissioners  to  take  such  measures  as  should 
be  necessary  previously  to  commencing  their  Works. 
The  Commissioners  are  not  authorized  by  the  43d  Sec- 
tion to  enter  on  the  Lands,  until  everything  that  is  re- 
quired by  the  40th  Section  has  been  done. 

[The  Vice  Chancellor : — It  is  dear  that  your  Case  is 
not  within  the  40th  Section.  Was  it  ever  known  that 
an  Issue  was  directed  upon  that  Section,  to  try  whe« 
ther  the  Parties  agreed  or  not  ?] 

It  is  admitted  that  our  Banks  have  been  injured ; 
and  therefore  there  can  be  no  question  whether  there 
has  been  any  Damage  or  not.  The  only  question  is, 
whether  the  45th  Section  does  not  give  the  remedy  to 
the  Party  aggrieved,  as  the  40th  Section  does  to  the 


444  CASES    IN    CHANCERY. 

1830.  Commissioners.    The  Person  seeking  Compensatioa  is 

always  to  be  the  Party  who  is  to  pat  the  machineiy  in 

»      ^  motion  by  which  the  Compensation  is  to  be  estimated. 

DxAiMiios.     ''^^  45^^*  Section  would  be  nseless  if  it  applied  to  those 

Cases  only  in  which  the  Commissioners  admitted  the 
Damage.  If  the  40th  Section  had  been  divided  into 
two,  as  it  ought  to  have  been,  we  should  not  have  been 
embarrassed  with  that  part  of  it  with  which  the  45th 
Section  has  nothing  to  do. 

The  Counsel,  in  reply  to  a  question  asked  by  the  Vice- 
Chancellor,  said  that  they  had  not  looked  into  any  of  the 
other  Acts  of  Parliament  relating  to  the  Eau  Brink 
Drainage. 

The  Vice-Chancellor  : 

If  I  am  to  decide  tfiis  question  merely  upon  the  35t]i 
Geo,  3,  c.  77,  without  haTing  regard  to  any  of  the  sub- 
sequent Acts  of  Parliament  relating  to  this  Drainage,  I 
think  that  this  Prohibition  cannot  stand. 

On  looking  at  the  whole  of  this  Act,  it  evidently 
appears  to  have  been  the  intention  of  the  Legisktuie 
that  questions  similar  to  the  one  now  before  me  should 
be  decided,  on  the  spot,  by  a  Local  Jury,  and  that  ihe 
Helief  should  be  of  a  summary  kind. 

The  Parties  against  whom  -diis  Prohibition  has  issued 
are  not  within  the  40th  Section  of  the  Act.  In  the 
liresent  Case  the  Parties  claim  Compensation  in  respect 
of  Damage  done ;  and,  as  no  satisfaction  has  ever  been 
'tendered  to  them,  they  cannot  be  considered  as  Vtnoa^ 
whb  liave  refused  to  treat. 
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Th^  question  then  is,  whether  these  Parties  come  183a 

within  the  46th  Section  of  the  Act.    Now  it  was  said     '        "        ' 
ihtt  tio  Person  could  claim  the  benefit  of  that  Section  ^^^' 

nlitil  it  had  been  ascertained  that  some  Damage  had  dj^li^^q^ 
jbeen  sustained.  This  seems  to  be  a  very  forced  con- 
junction of  the  Act,  for  no  provision  is  made  for  deter- 
Mioing  that  question.  It  is,  therefore,  reasonaUe  to 
iqfer  that  the  Act  is  speaking  of  Persons  who  allege  that 
Urnf  hate  sustained  Damage. 

Next  it  was  said  that  no  Jury  could  be  summoned 
except  upon  the  application  of  the  Commissioners. 
This,  appears  to  be  quite  contrary  to  the  object  of  the 
Apt,  which  was  to  provide  a  speedy  remedy  in  the  Oases 
therein  described ;  for^  if  the  Commissioners  were  to 
refuse  to  apply  to  the  Justices  of  the  Peace,  the  Party 
seeking  redress  would  be  driven  to  apply  to  the  Court 
of  Bang's  Bench  for  a  Ma^idamus  against  them. 

In  support  of  this  part  of  the  Argument^  the  words 
^•to  be  impannelled  and  returned  as  aforesaid,"  were 
relied  upon ;  and  it  was  contended  that  those  words  re- 
f^nrred  to  that  mode  of  summoning  a  Jury  which  was 
poitfttsd  out  by  tiie  40tfa  Section ;  and,  consequently,  that 
the  Jury,  which  was  to  be  summoned  in  the  Cases  pro- 
vided for  by  the  45th  Section,  could  be  summoned  only 
in  consequence  of  an  application  made,  by  the  Commis- 
sioners, to  the  Justices  of  the  Peace,  to  issue  their  War- 
rant, to  the  Sheriff,  commanding  him  to  return  a  Jury. 
Now  what  has  the  40th  Section  provided  ?  It  has  pro- 
vided, &c. — [His  Honor  here  stated  the  substance  of 
the  40th  Section.] — ^The  spirit  of  the  40th  Section  is, 
that  the  Parties  who  ought  to  act,  and  cannot,  may 
apply  to  the  Magistrates,  in  order  that  a  Jury  may  be 
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183a         summoned.    When  the  46th  Section  says,  "  to  be  im- 
pannelled  and  returned  as  aforesaid,'*  it  means  to  be 
£^    Q  impannelled  and  returned  on  the  application   of  the 

Dbaihaos.  Parties  aggrieyed.  In  the  40th  Section,  the  Commis- 
sioners are  the  Parties  aggrieved ;  and  accordingly  they, 
and  not  the  Persons  who  withhold  from  them  tfieir 
rights,  are  to  apply  to  the  Magistrates.  But  it  would 
be  a  very  forced  construction  of  the  Act  to  say  that, 
when  the  converse  is  the  case,  that  is,  when  the  Com* 
missioners  are  the  Parties  who  refuse  to  do  justice,  that 
they  are  to  make  the  application  to  the  Magistrates. 

It  seems  to  me  that  I  comply  with  the  spiiit  of  the 
Act,  if  I  allow  those  who  complain  that  they  are  1^ 
grieved  to  apply  to  the. Magistrates. 

The  Act  is  an  imperfect  Act :  for  no  provision  is  made 
for  the  Costs  of  the  Commissioners,  in  those  cases  where 
the  Parties  complaining  may  have  received  no  Damage, 
and  in  some  of  the  other  Cases  provided  for  by  the 
40th  Section ;  but  the  defects  of  the  Act  in  those  respects 
cannot  influence  the  present  question. 

Prohibition  discharged. 
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1&30: 

CANN  V.  CANN.  6th  April. 


Vendor  and 
Purchaser. 


In  April  1824  certain  Premises  were  put  up  for  Sale, 
by  Auction,  under  an  Order  in  this  Cau86«  In  the  printed    Compeiuation. 
P^uticulars,  the  Premises  were  stated  to  consist  of  a  Farm  .    Estate    M 
House  and  other  Buildings,  and  160  Acres  of  Land,  more  under  a  Decree, 
or  less,  situate  in  the  Parish  ofDrew  Steignton,m  Devon-  ^a*  described  as 
skire,  and  to  be  then  in  the  occupation  of  certain  naal  Value:  and 
Persons,  as  the  Tenants  thereof  from  year  to  year,  at  by  the  Condi- 
a  Rent  of  55  /.  per  Annum.    By  one  of  the  Conditions  ^*^°''  ^^"f^lJll 

SallOn  W&8  10  DC 

of  Sale  it  was  provided  that,  if  there  should  appear  any  made  for  any 

error  or  mistake,  in  the  description,  or  admeasurement  Sf''®*'.  *°  ^®  ^. 

,.^„.,.'-^,.     ,  ^  Particular.   The 

of  the  Estate,  m  the  Particular,  or  any  other  error  or  Purchaser  paid 

mistake  whatever  should  appear  respecting  the  Estate,  his  Money  into 
or  any  part  thereof,  such  error  or  mistake  should  not  into  Vos^ion 
annul   the  Sale,  but  a   compensation   or   equivalent  and  took  a  Con- 
abould  be  given  of  taken,  as  the  case  might  require,  ^eyance.   After 
Bucli  C<>mpetisatiCm  or  Equivalent  t6  be  determined  by  Possession,  he 
ihe  Master.    Upon  the  faitli  of  me  Reptedentatibns  in  discovered  that 
the  Particular,  J.  W.  Phipsofih^cdtae  the  Purchaser  of  Jver^teteTi!! 
fiite*fistite,'^ith  'the  Tinib^if  tHcrebn,  fbr  2,112  /.  3s;  the  Particular: 

and  paid'  a  Deposit  upon  thatSum.    He  wias  afterwards  ^®'^  ^?i  ^f 

.  '  ■  ,  •  was  entitled  to 

confirmed  the  Purchaser ;  and^  in  March  1825  he  paid  ^  Compensation 

into  the  Bank,  in  Trust  in  the  Cause  the  remainder  of  out  of  his  Pur- 

his  Purchase^money,  which  was  not  to  be   paid    out  ^  ^^'^^^^7* 

without   notice "  to  '  him.    The    Purchase-money   was 

laid    out   in    the  usual* manner;    dfad    Mr.  Phipsoh 

was  let  into  possession   of  the  Premises  from    the 

preceding  Quarter-Kiay,  and  in  the   isa^me  year,  1825, 

the  Property  was  conveyed  to  him.    After   he  had 

been  let  into  possession,  he  discovered,  upon  apply- 
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ing  for  the  Rent,  that  it  did  not  exceed  40  /.  per  Annum : 
upon  which  a  long  correspondence  took  place,  between 
him  and  his  Agents  and  the  Solicitors  and  Agents  for 
the  Parties  in  the  Cause,  relative  to  the  mistake,  as  to 
the  Amount  of  the  Rent,  in  the  Particulars  of  Sale. 
This  correspondence  lasted  till  November  1829.  la 
March  1830,  and  before  the  Cause  was  heard  fibr 
Further  Directions,  Mr.  Phipson  presented  a  Petition  in 
the  Cause,  praying  that  a  Compensation  might  be  made 
to  him  in  respect  of  the  error  in  the  Particular,  and 
that  the  Amount,  (to  be  settled  by  the  MaUer  if  neces- 
sary) might  be  paid  to  him  out  of  the  som  of 
3,682/.  195.  5i2.  Cash,  and  7,226/.  17  s.  gJ.  Conaols 
then  standing  in  the  Accountant-general's  name,  in 
Trust  in  the  Cause.  The  Petitioner  accounted  for  the 
delay  in  applying  to  the  Court,  on  the  ground  of  the 
Correapondence  that  had  taken  place. 


In  opposition  to  this  Petition,  an  Affidayit  was  made, 
by  the  Solicitor  for  the  Plaintiffs,  stating  that  the  mis- 
take had  not  arisen  from  any  intention  to  defraud  or 
deceive  the  Purchaser,  but  merely  from  inadvertence; 
that  PhipsoH  had  given  no  more  than  the  fair  Value  of 
the  Estate ;  that  another  Gentleman  was  willing  to  be 
substituted  for  him,  as  Purchaser  of  it ;  and  that  it 
would  be  more  adyantageoua,  for  the  Infimt  Plaintifii» 
to  repay  Mr.  Phipson  his  Purchase*money,  with  In* 
terest,  he  accounting  for  the  Rents  he  had  received,  and 
to  resell  the  Estate,  than  that  the  reference  sought  fitf 
should  be  made  to  the  Master. 


The    SoUcitor-Gcneral    and    Mr,   JjOMii 
Petitioner. 
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Mr.  Knight,  Mr.  Spence,  Mr.  Milford  and  Mr.  K.  1830. 

Parker,  contra,  cited  Thomas  v.  Powell  (a).  '        '' 

Cann 

an 

The  Solicitor' General,  in  reply,  said  that  the  Case  Camm 
cited  related  merely  to  the  Title  to  the  Estate ;  and  that 
therefore  the  Pttrty  was  rightly  left  to  the  CoTcnanta  in 
bib  Purchase-deed :  that  here  the  remedy  was  collateral 
to  the  Title :  that  the  Party  had  not  sold,  in  his  indivi* 
dual  character,  but  under  the  Decree  of  the  Court :  and 
that  the  Court  would  not  have  allowed  the  Petitioner  to 
bring  an  Action  on  account  of  the  misrepresentation, 
as  it  would  not  permit  circuity  of  proceeding. 

The  Vice-chancellor  : 

The  Case  cited  baa  no  application;  for  there  the 
Party  had  a  remedy  under  his  Covenants.  The  question 
then  is  whether,  there  having  been  a  misrepresentation 
as  to  the  value  of  the  Property,  in  respect  of  which  the 
Purchaser  bad  a  right  of  Action^  the  circumstance 
of  his  having  taken  a  Conveyance,  has  destroyed  that 
right.  Now  it  appears  to  me  that  the  'right  ot  the 
Petitioner  in  thatrespecli,  is  not  «t  all  affected  by  that 
circumstance;  and,  as  the  Court  wpidd  not  hortre  ,per- 
mitted  him  to  bring  an  Action  for  JDam^ge^  9x1  account 
of  the  misrepresentation,  I  am  -  of  opinion,  that  he  is 
entitled  to  be  recouped  out  of  the  Porohase-money. 

• 

Refer  it  to  the  Master  to  inquire  and  certify  what 
Compensation  or  Equivalent  should  be  made,  to  the 
Petitioner,  in  respect  of  the  error  or  mistake,  in  the 
Particular  of  Sale,  with  respect  to  the  Amount  of  the 
Rent. 

(a)  t  Goxi  394. 
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7U1  ApriL 

Landlord  (md 
Tenant* 
Fixtures* 

A  Lessee  of  a 
Mill  and  Steam 
Engine  Cove- 
nanted to  Repair, 
reasonable  wear 
and  tear  ex- 
cepted.   During 
the  Lease  he 
added  both  to 
the  heigth  and 
extent  of  the 
Mill,  and  re- 
moved all  the 
Works  of  the 
Engine,  except 
the  Fly-wheel, 
Fly-wheel  Shaft, 
and  Boiler,  and 
attached  to  them 
a  new  Elngine 
of  greater  power* 
Injunction 
granted  to 
restrain  the 
Assignees  of  the 
Lessee,  who 
had  become 
Bankrupt,  from 
removing  the 
parts  of  the  new 
Building  and 
the  new  parts  of 
the  Engine,  sub- 
ject to  an  Action 
to  be  brought  by 
the  Lessors 
to  try  the  right. 


SUNDERLAND  v.  NEWTON. 

Sy  an  Indenture  of  the  15th  of  May  1818,  the 
Plaintiffs  demised,  to  C.  T,  Clark,  a  Messuage  in  the 
Parish  of  Batky,  in  the  County  of  York,  and  all  Out- 
houses and  Buildings,  and  several  Closes  of  Land, 
thereunto  belonging,  and  also  all  a  Mill  or  Factory, 
situate  near  to  the  said  Messuage,  together  with  the 
Steam  Engine,  Boilers,  and  attached  Gearing  thereto: 
To  hold  the  same  for  one  year,  and  thenceforth,  from 
year  to  year,  determinable  on  Six  Calendar  Months' 
notice,  subject  to  the  yearly  Rents  therein  reserved ; 
and  Clark  covenanted,  vrith  the  Plaintiffs,  that  he, 
his  Executors,  Administrators  or  Assigns  vi^ould,  during 
the  continuance  of  the  Demise,  keep  in  good  Repair  the 
Messuage  and  Mill,  and  all  the  Windows,  Wainscotting, 
Doors,  Locks  and  other  things  thereto  belonging,  and  all 
the  Walls,  G(ates,  Mounds,  Hedges^  and  Fences  of  and 
belonging  to  the  demised  Premises,  and,  also,  the 
Stisam  Engine,  with  the  Boilers  and  attached  Gearing 
in  the  Mill  or  Factory,  renewing,  at  his;  or  dieir,  own 
expense,  such  parts  thereof  as  should  be  broken  or 
damaged,  beyond  the  unayoidable  deterioration  to  be 
occasioned  by  reasonable  wear  and  tear ;  and  the  same 
being  so  well  and  sufficiently  kept  in  repair,  and  renewed, 
would,  at  the  end,  or  other  sooner  determination!  of  the 
Term,  peaceably  and  quietly  leaye  and  deliver  up  to  the 
Plaintiffs. 

Clark  continued  in  possession  of  the  Premises,  under 
Indenture,  until  his  Bankruptcy. 
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.    The  Steam  Engine  mentioned  in  the  Lease^  was  an  1830. 

old  Crank  Engine  of  ten  horses  power ;  and  Clark,  in  the     '        v— ' 
early  part  of  1838,  caused  Alterations  to  be  ma^e  in  its   Sunderlawd 
Machinery,  the  effect  of  which  was  to  convert  it  into  an       . .  *  * 
Engine  of  2.0  horses  power,  upon  an  improved  principle. 
In  making  these  Alterations,  the  whole  of  the  old 
Machinery  was  removed  and  disposed  of  by  Clark, 
except  the  Fly-wheel,  Fly-wheel  Shaft,  Boiler  and  two 
Cisterns.    He  also,  during  his  Tenancy,  built  a  Brick 
Mill  or  Warehouse  on  the  Premises,  part  of  the  founda- 
tioQ  of  which  was  placed  upon  an  old  Building  contain- 
ing a  ground  room  only,  and  the  other  part,  consisting 
partly  of  Brick  and  partly  of  Stones,  was  let  into  the 
Earth;,  upwards  of  two  feet  under  the  surface. 

.  In  September,'  1 829,  Clark  became  Bankrupt,  and 
the.  Defendants  were  chosen  his  Assignees.  The  Bill 
was  filed  in  February  1830,  the  Lease  being  still 
Mjbsisting.  It  stated  that  Clark,  during  the  Term  and 
pieWou^ly  to  hi9  Bankruptcy,  had,  from  time  to  time, 
inibde  Repaira  in  the  Steam  Engine  and  Machinery,  and 
renewed  several  parts  thereof  pursuant  to  the  Indenture 
of  Lease  I  that  the  Defendanta  had  obtained  Possession 
<tf!  the  Premises,  and  threatened  to  sell  and  reitaov<<  the 
Steam  Engine,  and  the  Materials  with  which  the  Ware^ 
house  was  built,  under  the.  pretence  that  the  Bankrupt 
flcected  the  Steam  .  Engine ;  whereas  the  Plaintiffs 
oharged  that  it  was  only  repaired  and  in  pari  renewed 
by  the  Bankmpt,  and  that  the  same  Steam  Engine  was, 
«t  the  time  of  the  Demise,  and  then  was  annexed  to  the 
Freehold  of  the  Premises,  and  belonged  to  the  Plaintiffs: 
That  the  Bankrupt  had  carried  on  the  trade  of  a  Woollen 
Manufactorier,  and  did  not.  use  the  Warehouse  and 
Steam  Engine  in  his  own  trade,  but  let  the  same,  to 
Vol.  III.  I  I 
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1830.         divers  Tenants  or  Undertenants,  at  yeaiiy  or   other 

'        "^        '     Rents.    The  Bill  prayed  that  the  Defendants  might  be 

SuNBERLAivD  restrained,  perpetually,  or  during  the  continuance  of  the 

N  nmvv       Demise,  from  selling  or  removing  the  Steam  Engine  and 

the  Mill  or  Warehouse,  or  any  part  thereof,  from  off  the 

Premises. 

The  Plaintiffs  now  moved  for  the  Injunction. 

It  was  stated  in  the  Affidavits  made  in  support  of 
the  Motion,  one  of  which  was  made  by  the  Bankrupt 
that  the  Steam  Engine,  which  was  then  on  the  Premises^ 
was  not  an  entirely  new  Engine,  but  that  sundry  artietoi 
calculated  to  increase  the  power  of  the  old  Engine  to 
20  horses  power,  had  been  substituted  for  those  parts  of 
the  old  Engine  that  had  been  removed  :  That,  if  a  new 
Fly-wheel,  Fly-wheel  Shaft,  BoBer  and' Cistem  had  been 
furnished  at  the  time  when  the  Alterations  and  Improve^ 
ments  were  made,  the  expense  wonkl  have  been  ib* 
creased  by  about  aoo  /. :  That  the  aitemtionB  wtH 
made,  not  because  the  old  Engine  was  worn  out^but ibt 
the  purpose  of  increasiog  its  power :  That  the^  old 
Engine  sometimes  stopped,  not  because  it  Was  worn 
out,  but  because  more  weight  of  Machinery  was  applied 
to  it  than  an  Engine  of  10  horses  power  could  cany: 
that  the  Boilers  had  been  set  up  about  1 7  years,  and 
still  continued  good,  and  were  only  applicable  to  an 
Engine  of  id  horses  power,  though  used'  for  one  «f 
20  horses  power:  that  the  Bankrupt  .had  not,  foe  the 
last  five  years,  manufactured  or  finished-  any  Gkrtii'  in 
die  Millor  the  other  Buildings  comprised  inthaLease: 
tluti  the  Fly-wheel,  Fly-wheel  Sfadft  .and  Boiler  wwe 
ihaterial  and  necessary  component  parts  of  the  Steam 
Engine,  and  that  it  eonld  not  be  wofl&ed  without  them : 


CASES  IN  CHAlfeERY>  453. 

dial    the    Fly-whed,    Fiy-ivh^l    Shaft,    Boiler   aod  1830^ 

Cbteros,  together  with  the  new  parts,  formed  one  entire    ^  ' 

Engine,  and  that  the  new  part*  cOuId  not.  he  r^noved  SDND«ai.ANi> 
without  injury  to  the  Premises,  inasmuch  as  the  same  vr  ^' 
<k>uld  not  be  removed  without  pulling  db^nand  removing 
part  of  the  Buildings  wherein  the  Engine,  was  erected^ 
aad  that  the  Premises  would  not  be  worth  anythikig 
Ull»'  their  present  Rent,  if  the  new  parts  of  the  Engine 
w^rei  removed. 

;  John  Stirk,9in  Engineer,  made  an  Affidavit  in  oppo^ 
^ition  to  the  Motion,. iii  which  he  deposed  that,  in  ib^ 
Sirring  of  1828,  his  Father  built  and  set  up,  for  the 
Ba^krupt^  on  thie  demised  Premises,  a  completely  new 
Patent  Steam  Engine  of  ao  hordes  power,  of  the.  newest 
aod.most  improved  construction,  in  the  place  of  an  old; 
9Pininoit,  atmospheric  Engine,  whicb  stood  there  before; 
feff.  which  new  Eogine  be:  charged  648/.  os.  11  d,^ 
I^Mtdai  the  MasonWoiner's,  and  PlUm\>er'8  Charged  for 
fi^ttin^ up  eiidperfi^thiigtheljigifiiet.Tha^;^  QepkOr 
im^^ictediastheiE^nedr.:  That  po  paii;  whatever  of 
t)i0  old.  Eqgiae  was  need. .in  the:erec^on  of  the  pew 
Itegine,  w^icb  was*  whisn  built  andcompleted>eAtaehed 
t^  ;the  ny<^heel,:Fly*^beel  Shafts  and  Boiler^  which 
|#^  been  previously  >ufied  with  the  old .  Eagipe ;  That 
t^BoUer  attached:  to\  an  Engine  requires  ^to^b^^;  &e^ 
ipMtly  renewed,  ajdd  sometimes  the  Flyrinrhqel  and 
flhaft,alsQ>:  that  the 'Entire  Steam  Engine  sq  $et::upi 
mght  bc:  takei^  Away*  and  another-  jsubstituted.  in  ito 
iriacebiY'i^uyut  A^  slightest  injury  to  the  Premisei^  or 
1M>  Uie  Fly-i^^eel«:Shaft  or  Boiler;  that  he  saw  th^:  old 
Sn^riiif^at  woi4(,  several  timesbefore  it  wto  pulled  down  i 
that  it  wae  worn  out  by  long  use,  and  was  wholly  in* 
^Qmpet^  to  ium  the  Machinery  attacked  to  it :  that  i( 

1 1  2 
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183a  frequently  stood  still,  and  ceased  to  work,  in  conseqaenoe 

^        '  of  the  important  parts  of  it  being  worn  out :  that  it  was 

SuvDXRLAMD  fakeu  down  and  all  the  materials  removed. 


Nkwtow. 


By  another  Affidavit  made  by  the  Defendants  and 
some  of  the  Workmen  employed  in  putting  up  what  was 
called  the  New  Engine,  it  was  sworn  that  such  was  the 
state  of  dilapidation  into  which  the  old  Engine  had 
fallen,  by  long  use,  that  it  frequently  stopped  entirely, 
so  that  it  became  absolutely  necessary  to  build  a  new 
Engine,  as  the  Bankrupt  underlet  the  Mill  to  different 
Persons,  and  undertook  to  supply,  at  his  own  expense, 
the  Power  necessary  to  work  their  Machinery  :  that  the 
Bankrupt  accordingly  caused  a  completely  new  and 
entire  Patent  Steam  Engine,  of  20  horses  power,  to 
be  set  up,  which  was  -attached  to  the  Fly-wheel,  Fly- 
Ivheel  Shaft,  and  Boiler  that  had  previously  been 
used  with  the  old  Engine :  that,  in  the  course  of  the 
Spring  of  i8a8,  the  Bankrupt  emoted  an  additional 
Brick  Mill,  adjoining  the  old  MiU^  for  the  purpose  of 
putting  Machinery  therein,  one  half  of  the  foundation 
of  which  was  placed  upon  an  ancient  Building  contani* 
ing  a  ground  room  only,  and  the  other  half,  upon  the 
contiguous  Land:  that  780/.  and  upwards  were  ex- 
pended in  setting  up  and  completing  the  new  Patent 
Engine,  and  upwards  of  300/.  in  building  the  ad- 
ditional Mill :  That,  at  the  time  such  expenditure 
took  place,  the  Bankrupt  was  liable  to  be  tutned  out  of 
possession  at  the  end  of  thethen  current  year :  that  the 
whole  of  the  new  Patent  Engine  and  the  Materials  <rf 
the  new  Mill  might  be  removed,  without  the  slightest 
injury  to  the  demised  Premises :  that  the  Deponents 
had  been  informed  and  believed  that  the  Cloth  mano- 
ikotured  by  the  Bankrupt  was  made,  manufmotiiied  and 
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finished  in  the  said  Mill  and  other  trade  Buildings: 
thaty  when  the  Engineer  began  to  set  up  the  new  Mill, 
the  Engine-house  was  a  Complete  shell,  and  contained 
no  materials  whatever  except  the  Fly-wheel  and  Flj- 
wheel  Shaft,  the  Boiler  being  on  the  outside  of  the 
Engine-house :  that  the  Water  Cisterns  formed  no  part 
of  the  Steam  Engine :  that  the  Boiler  frequently  re- 
quired to  be  renewed,  and  that  the  Fly-wheel,  and  Fly- 
wheel Shaft  sometimes  required  to  be  renewed  in  conse- 
quence of  breakages,  but  that  all  those  operations  were 
performed  without  producing  any  injury  whatever  to 
the  Engine  itself,  to  which  they  were  only  attached. 
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SuXJ>EaLAKO 
V. 

NBWTOir, 


Mr.  Knight  and  Mr.  G.  Richards^  for  the  Plaintiffs, 
in  support  of  the  Motion,  said  that  it  was  quite  clear, 
ftbm  what  was  stated,  in  the  Affidavits,  relative  to  the 
new  Building,  that  it  could  not  be  removed:  that  addi- 
tions only  had  been  made  to  the  old  Steam  Engine : 
that  the  parts  of  the  old  Engine  that  remained,  wete 
essential  parts  of  the  Machine :  that  the  Alterations 
were  made  for  the  purpose  only  of  increasing  the  Powers 
and  that  they  were  not  rendered  necessary  by  wear  and 
tear. 

Mr.  Pepys  and  Mr.  O.  Atiderdon  for  the  Defend- 
ants, in  opposition  to  the  Motion : 

Hie  new  Building  was  erected  for  the  purposes  of 
trade,  and,  therefore,  it  may  be  removed^  although  it 
was  let  into  the  ground.  The  Engineer  and  all  the 
Workmen  swear  that  the  Steam  Engine  now  on  the 
Itemises,  is  a  new  Engine,  although  it  was  attached  to 
part  of  the  old  work.  If  it  is  so  unattached  as  to  be 
capable  of  being  removed  without  injury  to  what  re- 
mains, there  is  no  doubt  that  it  may  be  removed. 

»  »3 
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-    The  cases  cited  in  the  course  of  the  argument  were 
Venton  t.  Robatt  (a),  Elwe$  v.  Mow  (h).  Thresher  y. 
SoNDERiAUD   ^lu  East  LottdoH  Waterworks  Company  (c),  Storery. 

nJtok.      -»«"'- ('^' 

The  Vigb-Chancblloe  : 

The  question  upon  this  Motion  for  aa  Injunction 
must  be  determined  by  the  Covenant  in  the  Lease. 

By  the  Lease  a  Messuage,  Mill,  and  certain  Build* 
ings,  together  with  a  Steam  Engine  and  other  Articles^ 
were  demised,  by  the  Haintiffs,  to  the  Bankrupt,  for 
a  Term  not  yet  expired :  and  the  Tenant  entered  into 
the  following  Covenant  to  repair.  [His  Honor  here  read 
the  Covenant.]  It  is  admitted  that  part  of  the  Building 
existed  at  the  time  of  the  Demise,  and  that  it  was  in- 
creased both  laterally  and  upwards.  The  Tenant  re- 
-moved  what  is  called  the  Engine^  which  is  detachable 
ftota  the  Boiler  and  other  Works,  and  substituted  a 
new  Engine.  If  the  Engine  had  been  worn  out  by 
wear  and  tear,  there  would  have  been  no  obligation,  on 
the  Tenant,  to  renew  it :  but  the  Tenant  takes  away  the 
existing  Engine,  and  substitutes  another  for  it,  which 
was  of  greater  power  than  the  old  Engine.  The  substi- 
tuted Engine  is,  in  my  opinion,  subject  to  the  stipula- 
tions, in  the  Lease,  as  to  the  old  Engine.  It  can  only 
be  considered  as  a  more  extensive  repair  of  the  old 
.  Engine.  With  respect  to  the  new  "Building,  that  too 
must 'be  protected  by  the  same  Covenant  as  protected 
'the^old  one.  I  am,  therefore,  of  opinion  that  I  dannot 
^mllow  the  Assignees  to  remove  either  the  Engine  or  Ae 

•  . "  ■  * 

(a)  3  East  88.  (e)  a  Bsrii.  k  Crsa.  608. 

(6)  3  £ut.  38.  .  .(40  ft  Bm.  &iCfl».  3^ 
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new   Building,  and   consequently    I   shall  grant  the  1830. 

Injunction,  the  Plaintiffs  undertaking  to  bring  such      *        ' 
Action  as  they  may  be  advised ;   and  the  Defendants    Sunderland 
must  admit,  at  the  Trial,  that  they  have  removed  the  new 
part  of  the  Engine,  and  the  new  part  of  the  Building.* 


BOWN  V.  CHILD. 

t 

J  HIS   was  a  Suit,  by  Residuary  Legatees,  against  7th  April. 
Executors,  for  an  Account  of  a  Testator's  Personal 

Estate.      The   Testator  had  carried  on  business,  at  Examnation 

Charleston,  in  South  Carolina,  in  co-partnership  with  .de  bene  we.   ; 

one  Whitfield.     Before  the  Executors  had  put  in  their  -.   .     T" 

Answer f^zn  application  was  made,  to  the  Court,  on  their  DefendaDt,  be* 
behalf,  by  Mr.  Ching,  for  leave  to  examine  the  Son  of  f<Mre  Answer,  to. 

Mr.  ffhitfi4tU,  as  a  Witness,  in  the  Cause,  &  bene  esse,  ""^^^J^^ 

on  the  ground  that  he  was  about  to  leave  the  Country,  granted.   .. 
■and  to  proceed  to  America. 

The  Vice-chancellor,  when  the  Motion  was  first  men- 
tioned to  him,  declined  to  grant  the  Order  :  but,  on  this 
day,  Mr.  Ching  stated  that  he  had  obtained,  an  Order 
for  the  like  purpose,  under  similar  circumstances,  from 
Sir  A.  Hart,  Vice-Chancellor,  on  the  16th  of  August, 
1828,  in  the  Cause  of  Lord  Teynham  v.  Tyler,  notwith- 
standing his  application  was  opposed.  Upon  which  the 
Vice-Chancellor  said  that  the  Case  referred  to  was  an 
authority  for  him,  and  granted  the  Motion. 

Mr.  Ellison  opposed  the  Motion  and  referred  to 
«  Fowl.  Exch.  Pract.  102. 

'    *  The  Defendants  declined  to  try  the  Action ;  and,  at  the 
bearing  of  the  Cause,  the  Injunction  was  made  perpetuaL 

I  14 
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1830:  MARTIN  V.  NICOLLS. 

30th  April. 

IHE  Bill  stated  that,  in  1829,  the  Defendants^  who 

Jud^mt,      ^®^   ^®  Personal  Representatives  of  P.  Nicolht  de- 

-- —  ceased,  and  were  resident  in  the  Island  of  Antigua^ 

ment'cBilDDot"be*  ''^^^"S^^  ^^  Action,  in  the  Court  of  Common  Pleas  in 
questioned  in  that  Island,  against  the  Plaintiff,  who  was  carrying  on 
the  Coarts  in  business  at  Glasgow^  in  order  to  recover  a  Sum  of 
Therefore  a  Bill  ^^^^y  which  had  been  paid  to  the  Plaintiff,  by 
for  a  Discovery    P.  NicoUs,  for  the  purchase  of  an  Estate  in  Aniiguag 

*?^*  ^"Jl"'  but  which  Estate  was  afterwards  recovered,  from 
MOD  to  examine 

Witnesses  P.  Nicolb,  or  those  claiming  under  him,  by  some  Person 

abroad,  in  aid  claiming  adversely  to  the  Plaintiff^s  Title.  The  Bill 
of  the  Plaintiff's  r     ^^  .   x.         c  i.i.  j 

Defence  to  an      further  stated  that  a  Summons  havmg  been  served  upon 

Action  broagfat  the  Plaintiff's  Agent  in  Aniigua,  the  Action  was  tried 
on  a  foreien  *®r^»  a°d  that.  Evidence  having  been  given,  on  behalf 
Judgment,  is  of  the  Plaintiffs  in  the  Action,  to  prove  the  amount  of 
demurrable.         t^g  Purchase-money  paid,  by  P.  Nkolls,  to  the  Plaintiff 

in  this  Suit,  a  Verdict  was  recovered  against  the  Plain* 
tiff,  and  that  Judgment  was  aftei-wards  entered  up,  on 
the  Verdict,  for  2,700  /•  currency :  that  the  Defendants 
in  this  Suit,  had  lately  commenced  an  Action,  against 
the  Plaintiff,  in  the  Court  of  Common  Pleas  at  Wesi^ 
minster,  upon  the  Judgment  obtained  in  Antigua :  that 
the  Plaintiff  was  advised  that,  under  the  circumstances 
set  forth  in  the  Bill,  the  Defendants  were  not  entitled  to 
recover  from  the  Plaintiff,  the  Sum  for  which  the  Judg- 
ment had  been  so  obtained,  there  being,  in  fact,  no 
Debt  or  Sum  of  Money,  whatever,  due  from  the  Plain- 
tiff, to  P.  I^icolk,  or  his  Estate,  or  to  the  Defendants, 
as  his  Personal  Representatives,  at  the  time  of  the 
Action  being  brought  in  Antigua,  or  at  any  other  time. 
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The  Bill  then  contained  a  variety  of  Charges  in  support 
of  the  last-mentioned  Statement,  and  charged  that  the 
Claim  or  Demand  of  the  Defendants  was  whcdly  vmd 
and  without  foundation,  either  according  to  the  Laws  of 
Antigua,  or  otherwise,  and  that  the  Plaintiff  was  ad- 
vised that  the  several  facts  and  circumstances  before 
stated  in  the  Bill,  if  properly  substantiated  by  Evidence, 
on  the  trial  of  the  Action  in  this  Country,  would  enable 
the  Plaintiff  to  make  a  complete  defence  thereto,  but 
that  the  Persons  who  could  prove  those  Matters,  were 
all  resident,  in  Antigua,  or  other  places,  beyond  the  Seas ; 
and  that  the  Plaintiff  was,  therefore,  unable  to  prove 
the  several  Matters  aforesaid,  or  to  make  any  sufficient 
defence  to  the  Action,  without  a  Discovery  from  the 
Defendants,  and  also  a  Commission  to  examine  Wit- 
nesses, in  Antigua,  and  other  places  beyond  the  Seas* 
The  Bill  then  contained  the  usual  Charge  that  the 
Defendants  had  Books  and  other  Documents  in  their 
custody :  and  it  prayed,  in  the  usual  manner,  for  a  Dis-' 
covery,  from  the  Defendants,  of  the  several  Matters 
contained  in  the  Bill,  and  for  a  Commission  to  examine 
Witnesses  in  Antigua  and  other  places  beyond  the 
Seas,  and  for  an  Injunction  to  restrain  the  Defendants 
from  proceeding  in  the  Action  in  this  Country. 


Maktin 
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The  Defendants  put  in  a  General  Demurrer  to  the 
BiU. 


Mr.  Knight  and  Mr.  Koe,  for  the  Defendants,  in 
support  of  the  Demurrer : 

This  Bill  is  filed  not  for  Relief,  but  for  a  Discovery 
and  a  Commission ;  and  it  cannot  be  supported  unless 
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it  is  shown,  first,  that  the  Judgment  can  be  questioned- 
in  this  country ;  and,  second,  that  the  facts  stated  affoid 
a  defence  to  the  Action  on  the  Judgment  (a).  Tha 
Judgment  was  right :  but,  taking  it  to  be  wrong,,  the 
course  which  the  Plaintiff  ought  to  have  followed,  was 
to  appeal  to  the  Privy  Council.  Galbraith  y.  NetnlU  (6)» 
Walker  v.  Witter  <c),  Tarleton  v*  Tarleion  {d),  Farfw 
harson  v.  Seton  (ejl«  Lousada  y.  Templer  (/). 

The  Solidtor-General  and  Mr.  Cromptcn^  for  the 
Plaintiff: 

Both  upon  principle,  and  upon  the  authority  of  the 
Cases  on  the  subject,  the  Judgment  is  not  binding. 
The  Judgment  having  been  obtained  in  a  Colony,  the 
Debt  is  a  simple-contract  Debt  only.  The  Judgment 
i9  only  evidence  of  the  Debt :  it  is  not  conclusiye ;  and 
whore  the  Party  in  whose  favour  it  is  given,  comes  into 
a  Court  in  this  Country  to  enforce  it>  the  g^rounds  oS  it 
may  be  examined.  There  is  no  foundation  for  the  ob- 
jection that  we  might  have  appealed  to  the  Privy 
Council,  for  we  are  not  proceeding  in  the  Colony.  The 
Bill  states  that  all  the  Matters  are  to  be  proved  by 
Documents  in  the  Island,  and  therefore  there  is  a  clear 
Case  for  a  Commission.  Sinclair  v.  Frcuer  (g),  Iler^ 
bert  V.  Cook  (A),  Philips  ▼.  Hunter  (i),  Phillippson 
Evidence,  6th  edit  331,  et,  seq.    In  Tarleton  v.  Tarleton 


(a)  On  perusing  the  Judg- 
ment, it  will  be  seen  that  it 
was  ;iot  ntGwarj  to  Report  the 
Arguments  on  the  second  head. 

(b)  1  Dougl.  6,  No;ey  and 
5  East  475,  Note. 

(c)  Ibid,  li 


(d)  4  Mau.  &  Bel.  so.    * 
(<r)  At  the   Rolls,  but  not 

Reported. 
(/)  2  Ruas.  561. 
(g)  1  Doug.  5. 
(A)  Willea's  R«^p.  37  n. 
(i>  2  H.  filack.  40s,  JM  41a 
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ihe  ActidD  was  brongbt  on  a  Corenant,  entered  into  by 
the  Defendant^  to  indemnify  the  Plaintiff  against  Debts 
due  from  a  Partnership  in  which  the  Plaintiff  had  been 
engaged  with  the  Defendant  and  another  Person,  in  ihe 
Island  of  Grenada.  The  Judgment  was  a  mere  oollateral 
matter,  and  the  Party  was  not  asking  for  the  benefit  of 
.the  Judgment. 

It  is  distinctly  charged,  in  the  Bill,  that  the  Claim  of 
the  Plaintiff  to  be  repaid  the  Money,  is  invalid: 
that  objection  is  sufficient  to  support  the  Bill* 

TaB  Vig£-Chanc£LLor  : 

.  Iliis  Bill  was  filed,  representing,  in  effect,  that  an 

Action  had  been  brought,  by  the  Defendants,  in  ulfi^ijgfica, 

and  thai  a  Judgment  had  been  recovered ;  and  that 

aft^rwptfds  w  AqUqu  wa0  x^ommanoed^  in  the  Court  of 

Clon^aon  Pleas  in  thi^  Co^intry,  upon  [that.  Judgment, 

ilgainst  the  Plaintiff  in  Equity ;  a^d  ^e  object  df  th^ 

Bill  was  to  obtain  a  Discovery  and  a  Commission  tb 

examine  Witnesses  in  AfUigua,    The  Bill  stated  merely 

what  I  have  mentioned,  namely,  the  Procejedings  in  the 

](|ri^nd«  that  Judgment  had  been  recovered,  and  4bat  an 

Actiop  had  been  brought,  hfre,  upon  theit  Judgment. 

The  question  is  whether,  where  a  Judgment  has  been 

, recovered  in  a  Foreign  Court,,  land  an  Action  is  brought, 

^npon  that  Judgment,  in  one  of  the  Courts  of  this 

.^Country,  &is  Cpurt  will  entertain  a  3ill  for  a  Di^c^vt^ 

and  a  Coiiamisi^ion  to  gamine  Witnesses  abroad,  in 

.order  th^t  their  Evidence  may  be  used  in  the  Action, 

in  -  We^ttnin^er  HaU^  on  the  Foreign  Judg^^L    In 

support  of  the  Bill  it  was  alleged  that  what  fell  from 

the  Court  in  the  Case  of  Walker  y.  Witter,  supports 
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the  PlaintiflP'8  Case.  There  Lord  Mansfield  said :  ''  The 
Judgments  of  Courts  of  Record  in  England  cannot  be 
controverted.  Foreign  Courts,  and  Courts  in  England 
not  of  Record,  have  not  that  privilege.  Foreign  Judg- 
ments are  a  ground  of  Action  every  where,  but  they  are 
examinable.''  There  was  also  cited  a  Case  of  Herbert 
V.  Cook,  which  is  in  a  Note  to  Moravia  v.  Sloper  (k), 
which  was  decided  in  1782,  and  was  quoted  only  to 
show  that  Lord  Man^ld  there  asserted  the  same 
doctrine.  The  Case  of  Moravia  v.  Sloper,  rather  seenn 
to  go  against  the  Proposition  which  Lord  Mansfield  laid 
down.  It  appeared,  in  that  Case,  that  it  was  not  averred 
that  the  Court  below  had  Jurisdiction,  but  that,  if  it 
had  not  been  for  that  circumstance^  the  Jadgment  of 
WUles  would  have  been  different* 


The  Case  of  Philips  v.  Hunter^  in  Error,  was  aho 
referred  to.  The  Decision  in  that  Case  however  has 
nothing  to  do  with  the  question  before  me,  and  is  the 
known  law  of  the  land. 

In  opposition  to  these  Cases,  and  to  what  Lord 
Mansfield  said,  there  was  cited  the  Case  of  Galbraiik 
▼•  Neville.  In  that  Case  Lord  Kenyon  says !  "  I  cannot 
help  entertaining  very  serious  doubts  concerning  the 
doctrine  laid  down  in  Walker  v.  Witter,  that  Foreign 
Judgments  are  not  binding  on  the  parties  here.**  And, 
after  referring  to  the  Duchess  of  Kingston's  Case,  he 
says:  ''That is  not  an  authority,  for  saying  that  we 
can  revise  the  Judgments  of  the  lowest  Courts  in  Foreign 
Countries^  where  they  have  competent  Jurisdiction." 


(it)  Willesy  30,  see  37  n: 
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In  this  Case  however  Mr.  Justice  BuUer  expressed 
«  strong  opinion  in  favour  of  the  doctrine  laid  down  in 
Ifdlker  v.  Wiiter,  namely,  that  the  Judgment  of  a 
Foreign  Court  was  to  be  considered  as  primd  facie 
evidence  only.  It  appears  that  Eyre,  C.  J.  who  dis* 
sented,  in  PhiUps  v.  Hunter,  from  the  majority  of  the 
Judges,  was  of  the  same  opinion  with  Lord  Kenyon,  for 
he  says :  "  If,  notwithstanding  the  Bankruptcy,  the 
Debtor  remained  liable  to  an  Attachment,  according  to 
th^  Laws  of  that  Country,  the  Judgment  was  proper. 
If,  according  to  the  Laws  of  that  Country,  the  Property 
in  the  Debt  was  divested  out  of  the  Bankrupt  Debtor, 
and  vested  in  his  Assignees,  the  Judgment  was  im* 
proper.  ;  .Bat  this  was  a  question  to  be  decided  in  the 
Cause  instituted  in  Pefmsybmnia,  by  the  Courts  of  that 
Country,  and  not  by  ns.  We  cannot  examine  their 
Judgmeut;  and,  if  we  could,  we  have  not  the  means  of 
doing  it  in  this  Case.  It  is  not  stated  upon  this  Record, 
nor  cail  we  take  notice  what  the  Law  of  Pennsylvania 
is  upoii  this  subject.**  (/)• 
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(Q  Bat,  shortly  aftisr^dt,,  jE>re,. Chtef  Justice.  sayK,  '^  It  it 
in  p9e  way  poly  that  the  Sentence  or  J^dgpneQt  of  the.  Court 
of  a.Fofeign  Stateis  exsmioable  in  <n)r  Courts,  and  that. is, 
when  ibp  Party  who  daiois  the  beneAt  of  it  applies  to.  our 
Courts  to  enforce  itf  When  it  is  thus  voluntarily  submitted  to 
oor  Jorisdictioi^  we  treat  it,  npt  as  obliga^y  to  the  octant  to 
which  it  would  be  otdjgatory^  perhaps,  in  the  Country  in  which 
it;  was  pronounced,  nor  as  obligatpry  to  the.  extent  to;  wbicb» 
by  our  JIaw,  Sentences  and  Judgments  are  obligatory^  not  as 
conclusive,  hut  as  matter  m  patf,  as  consideration;  j'rtf'My^V 
■efficient  to  raise  a  Promise.  We  .examine  it  as  we  ^.  all 
Other  considerations  of  Promises^  and,  for  that  purpose,  we 
receive  Evidence  of  what  the  Law  of  the  Foreign  State  is,  and 
whether  the  Judgment  is  warranted  by  that  Law.'^  See 
a  H.  Black*  410. 

Mr. 
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This  shows  what  was  the  individual  opinion  of 
that  Judge  on  the  point.  But  in  TarletOH  v.  Tarletm, 
we  have  a  short,  energetic  obsenration»  by  Lord  EUm* 
biorough,  stating  what  was  the  Law  and  the  reason  of  it 
That  learned  Jndge  says :  ''  I  thought  that  I  did  not 
sit,  at  Nisi  Prius,  to  try  a  Writ  of  £rror»  in  thb  Case, 
upon  the  proceedings  in  the  Court  abroad/' 


It  is  observable  that  the  doctrine  laid  down,  by  Lord 
KeJtyen  and  Lord  EUenbarough  in  the  Cases  alluded  to, 
is  by  no  means  a  new  doctrine ;  for  it  appears,  from  a 
yaluliblie  Note,  in  Kennedif  v.  Ca$$ilU$  (vi),  that  the  same 
Law  was  considered  binding,  in  thft  time  of  Charles  IL 
by.  Lord  l^Hngham. — [Here  his  .  Hmot  read  the 
two^  Cases  stated  in  thd,  Note  rieferred  to.]  It 
dioek  appear,  most  distinctly,,  that  the  old  Law  is  in 
lavoni  o£  the  pooposition  that  a  Foreign  Judgment  is 

Mr«  PhiOippSf  in  his  TreatiBe  on  EvidcDnce^  6th  edit* 
P*  333>  ^ys  •  '^  It  is  now  fully  eBtablished  that  a  Jiidg< 
ment  in  a  Foreign  Court,  is  only  primd  facie  Evidence  of  a 
Debt,  and  has  the  force  of  a  simple  Contract  between  the 
Patii«8«'*  Mn  San^hvBj  however^  in  Ms  Treatise  on  the  same 
subject^  vol;  1,  p.  so8,  says,  ^  The  questiod,  also,  whether  the 
Jadgmtotsof  Foreign  Courts,  when  Actions  are  brought  upon 
tbem'httne^  iu^  conclutive,  or  merely  pHmd/ade  Evidence  of 
t&e  Debt,  hss  been  sobject  to  some  donb^  but  the  former 
positieki  seems  to  be  best  supported,  both  by  Principle  and  by 
Analogy  to  decided  Cases.  That  the  Evidence  in  these  Cases 
is  merely  pi^fffiif./(im,  is  a  position  which  rests  chiefly  on  the 
authorities  of  WcXker  v.  Witter^  Sindair  v.  Pmser^  and  a 
Dictum  of  Bgre^  C.  J.  in  giving  jfudgment  in  the  Case  of 
VhiUpB  v.  Hunief.  It  is  to  be  observed  m  the  fint  phice  tiiat 
these  Authorities  di<e  all  extra  judibml.^ 


(m)  s  Swanst.  395. 
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not  examinable  in  the  Courts  of  Westminster  Hall.  It 
18  admitted  they  have  no  appellate  Jurisdiction.  If  the 
Judgment  below  is  wrong,  it  ought  to  be  set  right  by 
an  appeal  to  the  King  in  Council. 

I 

The  old  Authors  and  the  opinions  of  Lords  EUem' 
borough  and  Kenyon,  greatly  overweigh  the  Proposition 
.to  he  €xtract^  from  the  Judgmait  of  L^rd  Mamfield 
0iid  the  Mpression  of  opinion  by  Mr.  Justice:  BuUer* '. 

\i\  were  to  allow  this  Bill  to  staled  I  should  be,  in 
effect,  saying  that  the  Judgment  obtained  in  Antigua^ 
may  be  overruled  by  the  Court  of  Common  Pleas. 
I  mu8t»  therefore^  allow  this  Demurrer :  but,  as  th^re  is 
an  appear^ce  of  authori^  for  the  Plaintifl^  I  give  no 
Costs,  (n) 
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(n)  the  Judgment  is  ^ven  ex  relatione 


••    ■ ;  .    .'1. 


•    •  k 
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MARCOS  V.  PEBRER. 
1B30: 
Sth  May.       m 
* V *      1  HE  Bill  in  this  Cause  had  been  demurred  to,  for 

MuUifarimuntis.  Multifariousness. 

Mr.  Knight  and  Mr.  Chhg  appeared  in  support  of 
the  Demurrer,  and  Mr.  Pepj^  and  Mr.  Kmdenky  in 
support  of  the  Bill. 

In  the  course  of  the  Argument  the  Case  of  Turner 
T.  Robinson  (a)  was  cited. 

Hie  Vice-chancellor  in  his  Judgment,  stated  the 
f actb  of  that  Case,  and  said  th)at  he  could  not  coincide 
with  the  Decision ;  as  he  could  not  see  how,  consistently 
with  the  Rules.of  the  Court,  the  Personal  Estate  of  A. 
could  be  joined,  in  the  same  Suit,  with  the  Personal 
Estate  of  B. ;  that  there  might  be  questions  respecting 
the  Personal  Estate  of  B.,  with  which  the  Parties  in- 
terested in  the  Personal  Estate  of  ji.,  were  not  at  all 
concerned :  and  that,  therefore,  he  did  not  think  that 
he  was  bound  to  adopt  the  principle  of  Turner  ▼. 
Robinson. 

(a)  1  Sim.  &  Stu.  313. 
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BOLTON  V.  THE  CORPORATION  OF 

LIVERPOOL*.  a2d  Taad 


December. 


1  HE  Plaintiffs  were  Merchants  and   Copartners  at 

Liverpool.  The  Defendants^  the  Corporation,  had  lately     «  Practice. 
1  1.*  A    .'         •      .1      Tr-      .     -A       1  .     .     1        Production  of 

brougol  an  Action,  in  the  King^s  Bench,  against  the      Documents, 

Plaintifis,   for  the    purpose  of  recovering  a   Sum  of  

Money,  which  they  alleged  to  be  due  to  them,  for  Tolls  or  ^^^  ^^  j^^  ®°  1' 

Duties,  in  respect  of  Goods  exported  from  and  imported  an  Action 

into  the  Port  of  Liverpool,  by  the  Plaintiffs.    The  Bill  ?g^!"*L'^® 

/»!    1  .         t     ^  .  1    1     m  ^.1      Plaintins  to  re- 

was  filed,  against  the  Corporation  and  the  Town  Clerk,  cover  a  Sum 

for  a  Discovery,  in  aid  of  the  defence  to  the  Action,  and  alleged  to  be 

for  an  Injunction  to  restrain  the  Action.    It  charged  ^^^^^  j^** 

(amongst  other  things)  that  divers   Cases  had  been  PlaintifiB  filed 

lately  submitted,  to  Counsel,  for  their  Opinion  on  the  J^®?''  ^'J^»  ^^: 
•  t       n  ^     ^  .        imii  i^-        l^Ring  that  the 

nght  of  the  Corporation  to  receive  the  lolls  and  Duties,  Defendants  had 

and  from  which,  if  produced,  it  would  appear  that  they  in  their  custody 
had  no  such  right ;  and  that  all  such  Cases  were  then  o^inion'of  ^ 
in  the  possession  or  power  of  the  Defendants ;  that  the  Counsel,  by 

Defendants  had,  in  their  possession  or  power,  divers  ^^^^^  it  would 
_^-  appear  that  the 

Charters,   Grants,   Deeds,  Books,  Accounts,    Letters,  Defendants  had 

Copies  of  and  Extracts  from  Letters,  Cases,  written  no  right  to  levy 
Statements,  Tables  or  Lists  of  Town  Dues,  Tolls  or  It^^^^s"" 

Charters, 
Deeds,  &c.  by  which  the  truth  of  the  Statements  in  the  Bill  would 
appear.  The  Defendants  admitted  in  their  Answer  that  they  had  in 
their  custody,  several  Cases,  two  of  which  were  prepared  many  years 
ago,  and  without  reference  to  the  existing  proceedings,  but  which 
contained  mistaken  representations  as  to  the  nature  of  their  Title  to 
the  Dues,  and  the  rest  of  which  were  prepared  pending,  or  in  con- 
templation of  the  existing  proceedings,  and  that  they  also  had,  in 
their  custody,  Charters,  Deeds  and  Copies  of  Accounts  from  Public 
Offices,  which  evidenced  their  Title  to  the  Dues.  A  Motion,  by  the 
Plaintiffs,  for  a  production  of  all  the  Documents,  was  granted  as  to 
the  two  old  Cases  only. 

*  An  early  Report  is  given  to  this  Case,  on  account  of  its  importance. 
Vol.  III.  K  K 
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1831.         Duties,  Bills,  Informations,  Pleas,  Answers,  Memoran- 
^^        "^       ^     dums.  Papers  and  Writings  relating  to  the  Matters 
Bolton        contained  in  the  Bill,  and  by  which,  if  produced,  the 
truth  of  those  Matters  would  appear. 


V. 
COBPORATION 
OF  LlVSRPOOL. 


The  Defendants  put  in  a  Demurrer  to  part,  and  an 
Answer  to  the  remainder  of  the  BUI.  In  the  Answer 
they  denied  that  any  Case  had  been,  at  any  time,  sub- 
^mitted  to  Counsel,  for  their  Opinion,  relating  to  the 
Duties  and  Customs,  other  than  such  as  related  to  the 
right  of  the  Corporation  to  receive  the  Duties  and  Cus- 
toms ;  but  they  admitted  that  they  had,  in  their  posses* 
sion,  various  Charters,  Books  of  Account,  Letters^ 
Copies  of  Bills,  Answers,  Papers  and  Writings  relating 
to  the  Matters  mentioned  in  the  Bill, ''  other  than  and 
besides  such  of  the  Particulars  aforesaid,  being  in  the 
possession  or  power  of  the  Corporation,  as  were,  or 
formed,  or  contained  any  Statements  of  the  Title  under 
which  the  Defendants  claimed  the  Dues  or  Customs 
aforesaid,  or  as  related  to  any  of  the  Matters  stated  in 
the  Bill  which  were  demurred  to :  And  these  Defend- 
ants have,  in  the  Second  Schedule*  to  this  their  Answer 
annexed,  and  which  they  pray  may  be  taken  as  a  part 
thereof,  set  forth  a  List  and  description  of  the  said 
Charters,  Books,  Accounts,  Copies  of  Bills,  Informa- 
tions, Answers,  Papers  and  Writings,  other  than  as 
aforesaid,  so  being  in  the  possession  or  power  of  these 
Defendants,  the  Mayor,  Bailiffs  and  Bu^esses/'    The 


*  The  First  Schedule  contained  only  the  Tables  of  Duties 
claimed  by  the  Corporation.  The  Demurrer  included  the 
Inquiries,  in  the  Bill,  as  to  Cases,  Charters,  Grants,  &c.  in  the 
possession  of  the  Corporation,  relating  to  their  Title  to  levy 
the  Tolls  and  Duties. 
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Demurrer  having  been  overruled  by  the  Vice-chancellor, 

and  his  Honor's  Order  having  been  affirmed,  by  the 

Lord    Chancellor,    the   Defendants  put  in  a  further        Bolton 

Answer,  in  which  they  stated  the  right  of  the  Corpo-  ^* 

ration  to  levy  the  Duties  in  question,  not  to  be  founded       , 

.  OF  LiVBaPOOL. 

in  Prescription,  as  had  been  before  erroneously  supposed, 
but  to  be  derived  from  a  Grant,  made  by  King  Charles 
the  First,  as  Duke  of  Lancaster,  to  the  Molyhettx 
Family,  from  whom  it  was  afterwards  purchased  by  the 
Corporation,  In  their  further  Answer  they  admitted 
that  they  had  in  their  possession,  a  Copy  of  a  Case  or 
Statement  in  the  shape  of  a  Letter,  which  appeared  to 
have  been  written,  in  or  about  1789,  by  Mr.  Henry 
Brown,  who  then  acted  as  Solicitor  of  the  Corporation, 
to  Mr.  Hargrave,  the  Counsel,  and  which,  as  the  De- 
fendants supposed,  was  prepared  for  the  purpose  of 
having  the  Opinion  of  Mr.  Hargrave^  on  the  subject  of 
the  then  pending  disputes  between  the  Corporation 
ef  Liverpool  and  the  Freemen  of  London,  relative  to  the 
exemption  of  the  latter  from  Duties,  in  which  Case  the 
Title  of  the  Corporation,  to  the  Tolls  and  Duties,  was, 
by  a  mistake  of  Mr.  Brown,  as  the  Defendants  believed, 
supposed  to  be  vested,  in  the  Corporation,  by  Prescrip- 
tion: that,  in  October  1804,  a  Case  was  submitted,  by 
the  Defendant,  Statham,  as  Town  Clerk,  to  certain 
Counsel,  for  their  respective  Opinions  on  a  question 
relative  to  the  reduction  of  some  of  the  Dues,  in  conse- 
quence of  a  Memorial,  from  the  Merchants,  to  the 
Common  Council  of  the  Corporation;  in  which  last- 
mentioned  Case  also  it  was  stated,  by  mistake,  that  the 
Corporation  of  Liverpool,  were  entitled,  to  the  Duties, 
by  Prescription  :  that,  at  the  time  of  the  preparation  of 
the  last- mentioned  Case,  the  Defendant,  Statham,  had 
not  discovered  the  real  Title  of  the  Corporation,  to  the 
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1831.  Duties :  that  such  last-mentioned  Case  was  then  in  the 

• — ""^^ '  possession   of  the  Defendants;   but  the    Defendants 

Bolton  submitted  that,  as  that  Case  and  the  former  one  were 

^*  made  out  in  ignorance  of  the  Title,  and  by  mistake  with 

r  re&card  to  certain  other  Matters  therein  mentioned,  and 

or  LlVKBPOOL.         ,  ,       ,  ,  .  ,  ,  , 

as  they  related  to  other  questions,  they  ought  not  to  be 
produced.    The  Defendants  admitted  Ibat  divers  Cases 
or  Statements  had  lately  been  submitted  to  Counsel,  by 
the  Corporation,  for  their  Opinion  on  the  subject  of,  or 
relating  to,  the  right  of  the  Corporation  to  levy  and  receive 
the  Dues  or  Customs  aforesaid ;  and  that  all  such  Cases 
'  or  Statements  were  then  in  the  possession  or  power  of  the 
Defendants :  that  they  had,  in  the  Second  Schedule*  to 
their  further  Answer  annexed,  and  which  they  prayed 
might  be  taken  as  part  thereof,  set  forth  a  list  of  such 
last-mentioned  Cases  or  Statements ;  but  that  such  Cases 
or  Statements  so  scheduled  as  aforesaid,  were  prepared  in 
contemplation  of,  and  with  reference  to  the  Action  in 
the  Bill  mentioned,  and  with  reference  to  this  Suit: 
and  the  Defendants  submitted  that  they  ought  not  to 
be  compelled  to  produce  the  same.     However,  the  De- 
fendants denied  that,  if  such  Cases  and  Statements, 
and  the  Cases  prepared  by  Brown  and  Siaiham,  were 
produced,  it  would  appear  that  the  Corporation  were 
well  aware,  or  had  reason  to  believe  or  suppose,  or  that 
the  fact  was  that  they  had  no  right  to  levy  or  receive 
such  Town  Dues,  Tolls  or  Duties,  or  Customs,  or  other- 
wise than  as  aforesaid ;  but  that,  on  the  contrary,  it 

*  The  First  Schedule  to  the  further  Answer  coDtained  a  List 
of  Books  belonging  to  the  Corporation,  containing  Accounts  of 
Sums  received  by  them,  for  the  Duties  in  question,  from  1806 
to  1831  ;  and  which  the  Defendants  were  willing  that  the 
Plaintiffs  should  inspect 
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would  appear  that  the  Corporation  had  the  right  as 

then  contended  for  by  them.   The  Defendants  admitted 

that  they  had  then,  in  their  possession^  certain  Grants,       Bolton  - 

Deeds,  Documents  and  Papers  relating  to  the  Matters  ^ 

'^  ^  CORPORATIOM 

aforesaid ;  and  that  they  had,  in  the  Third  Schedule  to  ^^  Literpqol 
their  said  Answer,  and  which  they  prayed  might  be 
taken  as  part  thereof,  set  forth  a  List  of  such  Grants> 
Deeds,  Documents  and  Papers.  But  the  Defendants 
said  that  many  of  such  Grants,  Deeds  and  Documents 
were  the  Title-deeds  and  Documents  evidencing  and 
showing  the  Title,  of  the  Corporation,  to  the  Town  and 
Lordship  of  Liverpool,  ejid  to  the  Town  Dues  and  Cus- 
toms aforesaid ;  and  that  many  of  such  Documents  and 
Papers  were  Copies  of  Accounts  from  Public  Offices, 
and  that  they  had,  in  the  said  Schedule,  particularized 
and  distinguished  which  of  the  said  Grants,  Deeds 
and  Documents  were  the  Title-deeds  and  Documents 
evidencing  the  Title  of  the  Corporation  to  the  Town 
and  Lordship  of  Liverpool,  and  Town  Dues  and  Cus- 
toms aforesaid,  and  which  of  the  said  Documents  and 
Papers  were  Copies  of  Accounts  from  Public  Offices ; 
and  the  Defendants  submitted  that  they  ought  not  to 
be  compelled  to  produce  such  Grants,  Deeds,  Docu- 
ments and  Papers^ 

The  Third  Schedule  was  headed :  ''  List  of  Copies  of 
Documents  and  Papers  from  Public  Offices,  evidencing 
the  Title  of  the  Defendants,  the  Mayor,  Bailiffs  and 
Burgesses  of  Liverpool,  to  the  Town  and  Lordship  of 
Liverpool,  and  the  Town  Dues  or  Customs  in  question." 
It  was  divided  into  five  parts ;  the  first  of  which  was 
headed :  "  Minister's  and  Receiver's  Accounts."  The 
second:  **  Grants,  Deeds,  and  other  Documents." 
The  third :  ''  Copies  of  other  Deeds  and  Documents 
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evidenciDg  the  Title  of  die  Defendants^  the  Mayor, 

Bailiffs  and  Burgesses  of  Liverpool,  and  in  their  pocsca 

Bolton        sioaJ'^    The  fourth :  •'  Copies  of  Accounts  from  the 

^*  Books  of  the  Stewards  of  the  Molyneux  Family  (under 

,  vhom  the  Corporation  had  been  Lessees)  from  the  year 

Of  LivsarooL. 

1581  to  1685,  both  inclusive."  The  fifth :  *«  Copies  of 
the  Bill,  Answers,  Interrogatories,  Depositions  and 
Decree,  in  a  Suit  in  the  Duchy  Court  of  Ltmcasier, 
between  Sir  Richard  Molyneux  and  another^  and  the 
Defendants,  the  Mayor,  Bailiffs  and  Buigeases  of 
Liverpool,  from  the  1  &  2  Philip  &  Mary,  to  the  s  &  3 
of  ditto." 

The  Corporation  did  not  object  to  produce  the  Docu- 
ments mentioned  either  in  the  First  Schedule  to  the  First 
Answer,  or  in  the  First  Schedule  to  the  Second  Answer ; 
and  a  Motion  was  now  made,  that  the  Plaintifis  and 
their  Agents  might  be  at  Uberty  to  inspect,  at  Liverpool^ 
and  to  take  Copies  of  and  Extracts  from  the  Docum^its 
mentioned  in  the  Second  Answer,  and  in  the  Second  and 
Third  Schedules  thereto,  and  that  those  Documents 
might  be  produced  at  the  Trial  of  the  Action. 

Mr.  Pepys  and  Mr.  Kindersley,  for  the  Plaintiffs,  in 
support  of  the  Motion  : 

The  Bill  alleges  that  there  are  certain  Documents  in 
the  Custody  of  the  Corporation,  which  afford  evidence 
to  negative  their  Right  to  claim  the  Duties  in  question. 
The  only  ground  on  which  this  application  can  be 
resisted,  is  that  these  Documents  constitute  evidence 
to  prove  the  Defendants'  Title.  But  we  ask  to  have 
them  produced,  not  because  they  constitute  the  Defend- 
ants'  Title,  but  because  they  constitute  our  defence 
tp.the  Action.  If  these  Documents  constitute  the  Defend- 
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ants'  Title,  and  ours  also,  we  have  a  common  interest  in  1831. 

them,  and  are  entitled  to  see  them.    The  Defendants'     ' ' ' 

Title  is  founded  either  on  Grant  or  Prescription.  If  on  Boltok 
Grant,  we  can  negative  it  on  production  of  the  Docu- 
ments in  which  alone  the  Grant  would  be  contained : 
if  on  Prescription,  we  can  negative  it,  by  reference  to . 
4he  Accounts  kept  by  the  Corporation.  It  is  not  dis- 
puted that  we  are  entitled  to  see  the  Documents  in  the 
First  Schedule  to  the  First  Answer.  The  description^  in 
the  body  of  that  Answer,  of  the  Second  Schedule,  does 
not  say  that  the  Documents  mentioned  in  it,  are  not 
material  to  our  Defence,  but  that  they  constitute  the 
Title  of  the  Defendants.  Though  they  do  constitute 
their  Title,  yet  they  also  contain  what  is  material  to  our 
Defence,  and  consequently,  we  are  entitled  to  see  them« 

The  production  of  the  Cases  submitted  to  Counsel 
by  Brown  and  Staiham,  cannot  be  x>bjected  to  on  the 
ground  that  they  were  stated  with  reference  to  the 
present  proceedings ;  for,  they  were  stated  long  before 
those  proceedings  were  in  contemplation.  But  the  pro- 
•duction  of  them  is  resisted  on  the  ground  that  they 
contain  mistaken  statements.  That  is  no  reason  why 
these  Cases  should  not  be  produced.  They  may  not  be 
conclusive  against  the  Defendants :  but  no  Documents 
could  be  produced  which, />riiR4  facie,  would  be  stronger 
•evidence  against  the  party  out  of  whose  custody  they 
come.  The  statements  in  these  Cases  may  be  all 
erroneous  :  but  no  one  can  say  that  their  contents  are 
not  evidence,  and  that  they  are  not  important  Docu- 
ments for  the  adverse  Party;  as  he  may  show,  from  them, 
what  was  the  representation  made,  by  the  Party  with 
whom  he  is  contesting,  as  to  what  was  the  then  opinion 
of  that  Party  as  to  the  right  which  is  now  the  subject 
of  litigation*  k  k  4 
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The  Coiporation  did  once  claim  by  Prescription ;  and 
they  may  again  put  forth  that  Title^  at  the  trial  of  the 
BoLTOx  Action  now  pending ;  or  they  may  abide  by  the  Title  by 
Grant.  But,  whichever  course  they  adopt,  these  Cases 
are  material  Documents  for  the  Plaintiffs,  as  they  may 
show  by  them,  that  the  Parties  themselves  do  not  know 
their  own  Title;  that,  at  one  time,  they  claimed  by 
Prescription,  and,  at  another  time,  by  Grant. 

Having  disposed  of  the  Cases  which  are  said  to  have 
been  stated  under  a  mistake,  we  come  to  those  which 
are  said  to  have  been  stated  with  reference  to^  or  in 
contemplation  of  the  present  Proceedings. 

It  is  no  objection  to  the  production  of  a  Case,  that  it 
has  reference,  solely,  to  the  particular  Suit.  If  it  could 
be  proved,  aliunde,  that  a  Party  had  made  a  Statem^it 
that  would  be  unfavourable  to  his  own  Case,  or  rather 
which  would  be  favourable  to  the  Case  of  his  Adversary, 
that  Statement  might,  of  course,  be  proved  by  Evidence 
aliunde.  But  if  there  is  no  such  Evidence  of  the  State- 
ment, owing  to  its  resting,  entirely,  in  the  knowledge  of 
the  Party  himself,  then  it  is  a  common  rule  of  a  Court 
of  Equity  that  he  shall  discover,  in  his  Answer,  the 
Particulars  of  the  Statement,  and,  if  there  is  any  written 
Document  in  his  possession,  which  goes  to  show  those 
Particulars,  that  he  shall  produce  that  Document.  To 
justify  their  not  producing  these  Documents,  they 
merely  say  that  the  Cases  were  submitted  to  Counsel- 
in  contemplation  of  this  Suit.  If  the  Parties  made  a 
Statement,  which  tends  to  assist  their  Adversary's  Case, 
what  does  it  signify  that  it  was  made  in  contemplation 
of  a  Suit,  or  of  any  other  particular  matter?  If  the 
Corporation  made  Statements  which  go  to  show  that 
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the  whole  world  are  exempt  from  the  Payment  of  these  1831. 

Duties,  we  are  entitled,  as  a  matter  of  course,  to  have  ^^ 

those  Statements  produced,  and  more  especially  if  they        ooltok 
contain  a  Statement  of,  or  a  reference  to  Documents   p         * 
which  would  tend  to  show  that  they  are  not  entitled  to  ^^  Liverpool. 
levy  these  Duties.     When  the  Demurrer  was  argued  be- 
fore the  Lord  Chancellor,  he  was  struck  with  the  Propo- 
sition, that  a  Defendant  is  compellable  to  produce  Cases 
stated  with  reference  to  the  particular  Suit  then  pending. 
But  His  Lordship  over-ruled  the  Demurrer,  in  toto,  and 
did  not  give  the  Defendants  permission  to  put  in  a  more 
limited  Demurrer. 

Next,  with  respect  to  the  Documents  mentioned  in 
the  Third  Schedule  to  the  further  Answer.  The  Defend- 
ants say  that  many  of  such  Documents  and  Papers  are 
Copies  of  Accounts  from  Public  Offices.  Now  these 
Public  Offices  are  in  fact  private  ones,  as  no  one  has  a 
right  to  go  to  them.  The  Crown  is  only  an  individual^ 
so  far  as  the  Possessions  of  the  Duchy  of  Lancaster  oxe 
concerned,  out  of  which  this  Property  was  carved  and 
given  to  the  Corporation  of  Liverpool,  These  Papers 
are  not  alleged,  in  the  body  of  the  Answer,  to  be  Papers 
evidencing  the  Title  of  the  Defendants,  but  they  are 
distinguished,  in  the  body  of  the  Answer,  from  the 
Documents  of  that  description.  They  resemble,  in  some 
respects.  Receipts  for  Moduses,  which  each  Party  has 
a  right  to  inspect,  in  order  to  see  whether  the  Modus 
has  or  has  not  varied.  If  we  can  show,  from  these 
Accounts,  that  there  has  not  been  a  perpetual,  uniform 
perception  of  these  Dues,  we  destroy,  not  only  the  Title 
by  Prescription,  but  also  the  Title  under  the  Grant  from 
Charles  the  First,  and  thereby  we  set  up  our  own  Title, 
which  is  to  be  exempt  from  the  payment  of  these  Dues. 
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If  there  has  been  a  yariation  ia  the  perception  of  these 
Tolls  by  the  Persons  under  whom  the  Defendants  claim^ 
Bolton       ^^^  ^j^^  ^itle  by  Prescription  is  destroyed.    The  Pay- 
ments  were  made  by  Persons  standing  in  the  same 

ov  Liv£apooL  '*^^*^^'^  ^  ^®  Plaintiffs.    The  Plaintiffs  may  be  said 

to  represent  all  the  world.  These  Payments  are  not 
merely  inter  alios :  and  therefore  the  Plaintiffs  have  a 
right  to  see  what  Payments  have  been  made  by  them, 
and  also  by  those  whom  they  represent,  or  rather  stand 
in  the  place  of,  in  order  to  show  that  there  has  been  a 
variation  and  break  in  the  perception  of  them,  by  which 
the  Title  by  Prescription  will  be  destroyed. 

Next  as  to  the  Grants,  Deeds  and  Documents  com- 
prised in  the  Third  Schedule.  These  are  set  forth,  in 
the  Schedule,  under  two  distinct  heads :  first,  "  Grants, 
Deeds  imd  other  Documents  :^  second,  "  Copies  of 
other  Deeds  and  Documents  evidencing  the  Title  of  the 
Defendants/'  It  is  clear,  therefore,  that  the  Documents 
contained  under  the  first  head,  do  not  evidence  the 
Title  of  the  Corporation.  First,  as  to  those  Documents 
that  do  evidence  the  Title  of  the  Corporation :  for  if  we 
succeed  as  to  them,  a  multo  fortiori,  we  shall  be  entitled 
to  have  the  others  produced.  If,  anterior  to  the  Grants 
made  to  the  Corporation,  the  Crown  (as  we  say  these 
Grants  will  show)  never  exercised  the  fight  which  the 
Corporation  now  claim  4  then  no  such  right  was  con* 
ferred  by  the  Grants.  The  Grants  therefore  are  part 
of  our  Evidence.  The  Corporation  did,  formerly,  claim 
by  Prescription ;  and  they  may  attempt  to  support  their 
claim  by  that  Title,  in  the  Action  at  Law,  Are  we  not 
then  entitled  to  a  production  of  these  early  Doca** 
ments,  in  order  to  negative  the  Prescription,  or  to 
fihow  that  they  do  not  know  their  own  Title.    Then  the 
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Defendanta  say  that  many  of  these  Grants  and  Docu- 
ments are  the  evidence  of  their  Title  to  the  Toviii  and 
Lordship  of  Liverpool,  and  to  the  Town  Dues  and  Bolton 
Customs  aforesaid.  Now  it  is  true  that  a  Defendant 
cannot  be  compelled  to  produce  Documents  that  relate,  Liverpool 
exclusively,  to  his  Title.  But  it  is  equally  true  that  if 
they  do  not  relate  exclusively  to  his  Title,  but  will  tend 
to  show  that  the  Plaintiff's  is  a  better  Title,  the  Court 
will  compel  the  production  of  those  Documents.  In  a 
Case  in  which  ji.  is  claiming  Title  to  an  Estate,  against 
Ji;  who  is  in  possession  of  the  Estate  and  also  claims 
Title  to  it,  it  is  not  sufficient  for  A.  to  destroy  B/s  Title; 
for,  by  so  doing,  he  will  not  establish  his  own.  But,  in 
this  Case,  the  Title  of  the  Corporation  is  against  Com- 
mon Right,  and  the  destruction  of  it  is  the  Title  of  the 
Plaintiffs.  Their  Title  is  a  Title  to  Exemption,  which 
is  defeated  by  the  Corporation  having  the  Right.  If 
the  Corporation  have  not  the  Right,  then  the  Plaintiffs' 
Title  to  Exemption  succeeds.  For  these  reasons  we 
apprehend  that  we  are  entitled  to  a  production  of  those 
Documents  to  which  the  strongest  objection  applies, 
namely,  that  they  evidence  the  Title  of  the  Defendants. 
And,  if  we  are  entitled  to  see  those  Documents,  we  are, 
of  course,  entitled  to  see  the  other  Class  of  Documents 
to  wbioh  that  objectipn  does  not  apply. 

Then  we  come  to  the  next  branch  of  the  Third  Sche- 
dule, which  contains  Copies  of  Accounts  from  the  Books 
of  the  Stewards  of  the  Molyneux  Family,  under  whom 
the  Corporation  were  Lessees.  The  observation  made 
as  to  the  other  Accounts,  applies  to  these  also,  namely, 
that  we  are  entitled  to  inspect  them,  in  order  to  show 
that  there  haii  been  a  break,  or  variation,  in  the  course  of 
the  payment  of  the  Duties. 
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1831.  Next,  as  to  the  Copies  of  Bills  and  Answers,  Inter- 

*■        "^        '     rogatories.  Depositions,  and  Decree  in  a  Suit  in  the 
Bolton         Duchy  Court  of  Lancaster,  between  Sir  Richard  Mofy- 
neux  and  another,  and  the  Defendants,  the  Corporation. 
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The  production  of  these  Documents  will  probably  be 
objected  to,  on  the  ground  that  Copies  of  them  may  be 
procured  from  the  Duchy  Court.  But,  although  Evi- 
dence which  the  Defendant  has  in  his  possession,  may 
be  procured  from  another  quarter,  the  Court  will  compel 
him  to  produce  it,  and  will  not  permit  him  to  put  the 
Plainti£f  to  the  expense  of  procuring  it  aliunde. 

Sir  Charles  Weiherelt  and  Mr.  Duckworth  for  the 
Defendants : 

This  is  a  Case  in  which  the  Corporation  having 
brought  an  Action,  against  the  Plaintiffs,  to  recover 
certain  Tolls,  the  Plaintiffs  filed  their  Bill,  alleging  that 
the  Corporation  had  no  Title,  at  all,  to  the  Tolls,  or, 
rather,  seeking  to  discover  what  that  Title  was.  A 
Demurrer  was  put  in  to  the  Bill,  so  far  as  it  regarded 
the  question  of  Title :  and  it  was  determined,  by  your 
Honor,  and  afterwards  by  the  Lord  Chancellor,  that  the 
Defendants  must  answer  fully.  Now  they  have  answered 
fully ;  and  the  question  is,  whether  the  Corporation  are 
to  be  compelled  to  produce  their  Documents.  The 
Corporation  have  stated,  in  their  Answer,  that  they 
have  been  in  Receipt  of  these  Tolls,  for  nearly  three 
Centuries,  first,  as  Lessees  of  the  Molyneux  Family, 
who  held  them  under  Grants  from  the  Crown,  and, 
afterwards,  as  Purchasers  of  the  Fee  from  the  Molyneux 
Family.  Now,  as  to  the  Documents  mentioned  in  the 
First  Schedule  to  the  First  Answer,  they  do  not  relate  to 
our  Title ;  and  we  do  not  resist  the  production  of  them. 
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But,  as  to  the  Charters  and  other  Papers  in  the  Second 
Schedule  to  the  First  Answer,  though  they  may  relate 
to  some  of  the  matters  in  the  Bill  mentioned,  yet  they        Boltoit 
are  utterly  immaterial  to  the  Plaintiff's  Case,  and  no   ^ 
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reason  is  stated  why  they  should  see  them ;  and,  as  it  ^^  Liverpool 
may  be  very  important,  to  us,  that  they  should  not  be 
produced,  we  contend  that  we  ought  not  to  be  com- 
pelled to  produce  them. 

Next,  with  respect  to  the  Documents  mentioned  in 
the  Second  Answer.    The  Accounts  relate  to  the  Rents 
received  on  the  different  Leases  which  have  been  granted, 
from  time  to  time,  of  these  Tolls ;  they  are,  therefore, 
part  of  our  Title.    The  objection  to  the  production  of 
the  Copies  of  Documents  from  Public  Offices,  is  two- 
fold; first,  that  they  ai*e  in  Public  Offices,  and  are, 
therefore,  accessible  to  the  Plaintiffs;  and,  secondly, 
that  they  are  evidences  of  our  Title,  and  that  the  Plain- 
tiffs have  shown  no  common  interest  in  them.     Now,  in 
the  Court  of  Exchequer,  where  a  Defendant  has,  in  his 
possession.  Extracts  from  Doomsday  Book,  The  Parlia- 
mentary Survey,  or  other  Records  of  the  like  nature,  on 
a  Motion  for  production  of  Documents,  those  Papers 
are  either  not  asked  for,  or,  if  they  are  asked  for,  they 
are  refused,  because  they  are  obtained  from  Public 
Offices,  and  it  would  not  be  just  that  a  Defendant  should 
purchase  them  for  the  benefit  of  the  Plaintiff,  who  has 
just  the  same  access  to  the  originals  as  the  Defendant 
has. 

[The  Vice-Chancellor ;— What  authority  do  you  rely 
upon,  when  you  say  that  it  has  been  the  practice  to 
refuse  the  inspection  of  such  Documents  ?] 
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We  rely  on  no  particular  Case,  for  it  is  the  oniTersal 
practice,  and  is  of  almost  daily  occurrence  in  the  Court 
B01.TOK        of  Exchequer. 

COKFOBATION 

ovLiYERFooL  C*^®  Vice- Choncellor  2 -^If  there  is  a  written  Docu- 
ment which  the  Defendant  has  paid  for,  but  which 
relates  to  the  Plaintiff's  Title,  the  Defendant  is  bound 
to  produce  it  for  the  inspection  of  the  Plaintiff.] 

The  other  ground  of  objection,  and  which  applies  to 
all  the  other  Documents  mentioned  in  the  Second  An- 
swer, is  that  they  relate  to  the  Title  of  the  CorporaticMi. 
The  ground  on  which  the  Plaintiffs  put  their  right  to 
the  inspection  of  these  Documents,  is,  not  that  they 
have  any  interest  in  them,  or  that  they  claim  Title  to 
these  Tolls,  but  because  they  are  endeavouring  to  im- 
peach our  Title  to  them.  It  is,  howerer,  contrary  to  the 
established  principles  of  this  Court,  that  a  Party  should 
be  required  to  produce  Documents  which  may  tend  to 
impeach  his  own  Title,  unless  it  is  shown  that  his 
Adversary  has  an  interest  in  them.  If  a  Party  is  in 
possession  of  an  Estate,  and  an  Ejectment  is  brought 
against  him,  and  he  files  a  BiU  of  Discovery  against  the 
Plaintiff  in  the  Action,  he  cannot  compel  a  production 
of  his  Adversary's  Title-deeds  by  merely  alleging  that 
they  would  show  that  the  latter  had  no  Title  to  the 
Estate.  The  Plaintiffs,  here,  admit  that  they  have  do 
Title  to  the  Tolls.  And  it  is  clear  that,  if  diey  had  a 
Title,  they  could  not  obtain  a  production  of  these 
Documents  solely  for  the  purpose  of  impeaching  the 
Defendants'  Title.  Does  then  the  fact  of  the  Plaintiffs 
having  no  Title,  give  than  a  right  to  an  inspection  of 
these  Documents?    It  is  not  impossible  that  there 
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may  be  blots  in  the  Title  of  the  Corporation  to  these 

ToUSf  in  which  case  the  Molyneux  Family  might  claim 

them.  BoLTOM 

We  now  come  to  the  Cases :  and,  first,  those  stated  Co^^^a^'^o^^ 
by  Mr.  Broum  and  Mr.  Statham.  It  is  true  that  the 
Title  of  the  Corporation  was  stated,  in  them,  to  be  by 
Prescription,  but  they  do  not  claim  by  that  Title  now. 
Besides  those  Cases  related  to  questions  with  which  the 
Plaintiffs  have  nothing  to  do.  One  of  them  had  refer- 
ence to  a  dispute  between  the  Corporation  and  the 
Freemen  of  London^  and  the  other,  to  the  power  of  the 
Corporation  to  diminish  the  Tolls.  The  Plaintiffs  have 
no  interest  in  the  questions  to  which  those  Cases  relate, 
and,  therefore,  are  not  entitled  to  see  them. 

Then,  as  to  the  other  Cases.  They  were  all  stated 
either  in  contemplation,  or  during  the  pendency  of  the 
present  proceedings  at  Law  and  in  Equity,  and,  con- 
sequently, the  Defendants  ought  not  to  be  compelled  to 
produce  them.  Hughes  v.  Biddulph  (a),  Vent  v.  Pacey 
(6),  WilUams  t.  Mundie  (c).  It  was  stated,  on  the  other 
side,  as  the  ground  on  which  these  Cases  ought  to  be 
produced,  that,  if  a  Defendant  makes  declarations, 
however  near  the  Trial,  they  may  be  given  in  evidence . 
against  him.  Now  it  is  quite  true  that,  if  a  Party  makes 
Declarations  in  public,  they  may  be  received  in  evidence 
against  him ;  but  it  has  always  been  considered  to  be 
the  Law,  and  to  be  necessary  for  the  well  being  of 
Society,  that  communications  which  pass  between  a 
CUent  and  his  Solicitor^  should  be  protected.    Both 

(fl)  4  Russ.  190.  (c)  1  Ryan    &    Mood.    34,  and 

(6)  Ibid.  193.  see  Garlmd  v.  Scott j  ante,  p.  396. 
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Principle  and  Practice,  therefore,  are  against  the  pro- 
duction of  these  Cases. 
Bolton 

^'  We  submit  that  the  Plaintiffs  are  not  entitled  to 

OF  LiTBRPooL   ^^^^  ^^  inspection  of  any  of  the  Documents,  except 

those  that  are  contained  in  the  First  Schedule  to  the 
First  Answer,  and  in  the  First  Schedule  to  the  Second 
Answer. 

Mr.  Pepys,  in  Reply : — 

If  Documents  are  material  to  the  purpose  for  which 
the  Plaintiff  seeks  a  Discovery,  he  is  entitled  to  ha?e 
them  produced,  although  they  relate  to  the  Defendant's 
Title.  The  ground  on  which  a  Defendant  is  not  enti- 
tled to  the  production  of  his  Adversary's  Papers,  is,  not 
because  they  relate  to  his  Advesary's  Title,  but  because 
they  are  not  material  to  his  own.  It  is  upon  this  prin- 
ciple that  an  Heir-at-Law  is  not  entitled  to  an  inspection 
of  Deeds.  His  Title  is  independent  of  all  Deeds ;  and 
he  has  nothing  to  do  but  to  prove  the  seisin  of  his  An- 
cestor. A  Tenant  in  Tail  who  has  been  barred  by  a 
Recovery,  is  entitled  to  see  the  Deed  by  which  the 
Estate  Tail  was  created,  although  it  is  the  foundation  of 
his  Adversary's  Title  as  well  as  of  his  own.  In  The 
Princess  of  Wales  v.  Lord  Liverpool  (rf),  the  Plaintiff 
was  suing  on  a  Bill  of  Exchange,  which  was  the  foun- 
dation of  her  Title ;  but  it  appeared,  to  the  Court,  that 
there  were  certain  circumstances  connected  with  that 
Document,  which  might  afford  the  Defendant  at  Law  a 
ground  of  defence,  by  impeaching  the  Plaintiff's  Title 
to  sue ;  therefore  Lord  Eldon  directed  a  production  of 
that  Document. 

(d)  I  Swanst.  114. 
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It  is  nowhere  alleged,  in  the  Answer  of  the  Corpora^-  1831* 

tion,  that  the  production  of  the  Documents  in  question 
would  not  assist  the  Plaintiffs'  defence  to  the  Action. 
It  is  idle,  in  this  case,  to  talk  about  the  title  to  this  -,  ""ATioit 
Property.  It  is  not  the  Title  that  is  in  dispute ;  but  ^,  Livekpool. 
the  question  is  whether,  by  the  Qrant  under  which  the 
Corporation  claim,  any  right  is  conferred  to  exact  certain 
heavy  Dues.  Their  Title  is  not  at  all  in  discussion. 
The  only  question  is,  whether  the  right  to  exact  these 
Dues,  is  incident  to  their  Title. 

Then  as  to  the  Cases.  It  cannot  be  denied  that  we 
are  entitled  to  see  those  that  were  stated  by  Brown  and 
Stathavu  The  question  with  respect  to  the  others,  is 
one  of  greater  difficulty.  Now,  the  ground  on  which  a 
Solicitor  is  protected  from  divulging  communications 
made  to  him  by  his  Client,  is  that  they  are  confidential ; 
and  they  are  equally  protected  at  whatever  distance  of 
time  they  have  been  made.  But  the  House  of  Lords 
has  decided  that  statements  of  facts  for  the  opinion  of 
Counsel,  are  not  within  the  protection.  Radcliffe  v. 
Furtman  (e).  The  same  principle  that  applies  to  Cases 
stated  some  years  back,  is  equally  applicable  to  Cases 
stated' pending,  and  with  reference  to  existing  proceed- 
ings. If,  as  the  fact  is,  they  are  not  protected  because 
they  are  confidential  communications,  they  are  not  pro* 
tected  at  all.  The  time  at  which  they  were  submitted  to 
Counsel  cannot  be  material.  Cases  are  never  submitted 
to  Counsel  unless  there  is  an  expectation  of  a  dispute 
arising.  How  can  it  be  material  whether  that  expecta-* 
taon  is  realized  now,  or  ten  years  hence.     The  Attorney" 

(e)  2  Bro.  P.  €.514. 
Vol.  III.  L  L 
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1831.         General  v.  Berkeley  (/)•    The  Cases  that  have  been 
cited  for   the  Defendants,    do   not    at    all   inierfera 


BoLTOH        ^itij  ^e  doctrine  laid  down  by  Lord  Eldon,  in   lifcr 


o« 


Princess  of  Wales  v.  Lord  Liverpool.    In  Hughes  v. 
or  LivntPOo&*  ^*^^^P^  ^^  was   decided  that  confidential  communi* 

cations  between  the  Defendant  and  her  Solicitors,  or 
between  the  Country  Solicitor  and  the  Town  Solicitor, 
in  their  relation  of  Client  and  Solicitors,  either  during 
the  Cause,  or  with  reference  to  it,  though  jnreyious  to 
its  commencement,  ought  to  be  protected ;  bnt  all  the 
other  Papers  were  ordered  to  be  produced.  That  Case 
can  have  no  effect  upon  the  one  now  before  the  Court : 
for  all  confidential  communications  are  protected,  upon 
what  occasion  soever,  or  at  what  time  soever  they  aie- 
made.  Nor  has  the  Case  of  Vent  v.  Pacey  any  closer 
application  to  the  present  question.  It  was  there  held 
that  the  Plaintiff  was  not  entitled  to  the  production  of 
a  Letter,  admitted  by  the  Defendant  to  be  in  Us  posses- 
sion, but  which  was  written  by  him  to  his  Solicitor,  and 
which  directed  the  Solicitor  to  take  the  opinion  of  Coun* 
sel  upon  the  question  in  dispute  between  the  Parties. 
Neither  of  those  Decisions  shows  that  a  Case  stated  tdt 
the  opinion  of  Counsel  after  a  Suit  is  in  contemplatioDy> 
or  has  been  commenced,  ought  liot  to  be  produced,  ht 
both  those  Cases  the  Documents  were  protected  on  the 
fl^und  of  their  containing  ccmfidential  commuBicatiMS' 
between  the  Solicitor  and  Client.  In  Beresford  v.  Nm9^' 
lew  (g),  which  was  very  recently  befi>re  Lord  lAfni^ 
htrst,  C.  B.,  and  which  was  a  Case  where  ParMioneni 
filed  a  Bill  against  their  Rector,  stating  that  he  bad  in- 
his  possession  certain  Cases  touching  the  Matters  in' 

(/)  3  Jac.  U  Walk.  391.  {g)  Not  yet  reported. 
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qnestioDy  which  he,  or  his  Predecessors  had  stated  for 
the  opinion  of  Counsel^  at  some  former  time,  and  cer- 
tainly before  the  Suit  was  commenced,  his  Lordship 
ordered  a  production  of  those  Cases.     If  A.  takes  the   ^ 

.    .  /^  COEPORATIOK 

opimon  of  Counsel,  on  a  matter  which  is  expected  to  be  q,  Hvehpool. 
a  subject  of  Litigation  between  him  and  B.,  and  after- 
wards the  Litigation  arises,  B,  can  compel  a  produc- 
tion of  that  Case :  for  it  does  not  signify  whether  the 
Case  was  stated  with  a  view  to  a  Litigation  which  takes 
place  the  next  year,  or  20  yearft  afterwards.  It  has  been 
decided  that  Cases  for  the  opinion  of  Counsel,  are  not 
protected  on  the  ground  of  their  being  confidential 
communications ;  and,  if  they  are  not  protected  on  that 
ground,  they  are  not  protected  at  all. 

With  respect  to  those  Documents  which  are  said  to 
be  in  Public  Offices,  there  cannot  be  any  ground  for 
resisting  their  production.  The  Defendants  have  not 
told  us  where  the  Public  Offices  are,  in  which  they  are 
deposited.  If  they  have  got  Papers  in  their  possession, 
which  are  evidence  against  them,  and  material  for  our 
purpose,  we  are  entitled  to  see  them.  There  can  be  no 
doubt  of  the  materiality  of  these  Papers,  for  they  are, 
some  of  them,  the  ancient  Accounts  kept  by  them- 
selves, and  by  the  Crown,  before  their  Title  accrued. 
WJB  may  find,  if  the  production  of  these  Accounts  is 
compelled,  that  there  is  as  little  ground  for  the  claim  by 
Prescription,  as  for  that  by  Qrant  If  these  Payments 
are  found  not  to  have  been  from  time  immemorial,  that 
fact  would  have  great  weight  in  deciding  the  question 
as  to  whether  their  Title  is  good  or  not.  They  may  relate 
to  their  Title,  but  they  do  not  deny  that  they  are  mate- 
rial to  our  Case. 


L  L  <2 
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1831.  The  Vice-Chan cellob: 

In  this  Case  I  understand  there  is  no  objection  made 
to  the  production  of  the  Documents  contained  in  the 
CoapouATioN   ^^^^  Schedule   to  the  First  Answer^  and  in  the  First 
ov  LiYiRFooL.  Schedule  to  the  further  Answer. 

With  respect  to  the  Documents  contained  in  the 
Second  Schedule  to  the  same  Answer,  the  part  of  the 
Answer  which  refers  to  the  Schedule  is  in  these  words : 
''  The  Defendants  admit  that  they  have  in  their  pos- 
session or  power,  various  Charters,  Books  of  Account, 
&c.  relating  to  the  Matters  in  the  Bill  mentioned, 
(other  than  and  besides  such  of  the  particulars  afore- 
said being  in  the  possession  or  power  of  these  Defend- 
ants as  are,  or  form,  or  contain  any  Statements  of  the 
Title  under  which  these  Defendants  claim  the  Town 
Dues  or  Customs  aforesaid,  or  as  relate  to  any  of  the 
Matters  stated  in  the  said  Bill,  which  are  hereinbefore 
demurred  to) :  And  these  Defendants  have,  in  the 
Second  Schedule  to  their  Answer  annexed,  set  forth  a 
List  and  Description  of  the  said  Charters,  8ic^  other 
than  as  aforesaid  ;''  which  Sentence  I  understand  to  be 
a  representation  that  the  Defendants  have,  in  the  Second 
Schedule,  set  forth  Copies  of  the  Documents  which  do 
not  relate  to  their  Title,  or  to  that  Matter,  from  a  dis- 
covery of  which  they  wish  to  protect  themsdves  by 
Demurrer,  but  do  relate  to  Matters  to  which  they  admit 
the  Plaintiffs  are  entitled  to  a  Discovery ;  and,  on  that 
Statement,  (that  being  all)  it  appears  to  me  that  the 
Plaintiffs  are  entitled  to  have  an  inspection  of  those 
Documents.  But,  if  there  is  anything  special  with 
respect  to  the  nature  of  those  Matters,  a  discovery  of 
which  the  Defendants  have  admitted  they  are  bound  to 
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make,  so  as,  upon  the  mere  inspection  of  what  these  i8')i. 

Matters  are,  it  would  appear  that  the  Plaintiffs  have  no     *        ^ 
right  to  have  the  inspection,  I  must  read  over  the  First        B01.T0H 
Answer  qiore  particularly  than  I  have  had  an  opportu-   ^ 
nity  of  doing.  ofLiterpoo*. 

With  respect  to  the  Papers  contained  in  the  First 
Schedule  to  the  Second  Answer,  it  appears,  upon  the 
face  of  the  Answer,  that  the  Defendants  are  willing 
that  the  Plaintiffs  should  have  an  inspection  of  them. 

Then  as  to  the  Cases  stated,  by  Brown  and  Stath^tm^ 
for  the  opinion  of  Counsel.  It  appears,  in  the  body  of 
the  Answer,  that  those  Cases  represented  that  the 
Title  of  the  Defendants  to  the  Tolls  which  they  claim, 
was  by  Prescription.  But  it  also  appears,  by  the  same 
Answer,  that  the  Title  of  the  Defendants  was  not  a  Title 
by  Prescription,  but  by  Grant.  Those  Cases,  therefore, 
contain  a  representation  that  the  Defendants  have  not 
that  Title  which  they  allege  they  have,  and  will  assist 
the  Plaintiffs  in  defending  themselves  against  the 
Claim  made  by  the  Defendants;  and,  as  there  is  no 
Statement  that  those  Cases  were  prepared  with  re 
ference  to  the  Action  which  caused  this  Bill  to  be  filed, 
I  think  that  the  Plaintiffs  are  entitled  to  an  inspection 
of  them, 

« 

With  respect  to  the  other  Cases,  it  is  alleged,  in  the 
body  of  the  Answer,  and  tlie  dates  of  them  which 
appear  in  the  Schedule,  show  that  they  were  prepared 
in  contemplation  of,  and  with  reference  to  the  Action 
in  the  Bill  mentioned,  and  with  reference  to  this  Suit. 


488  CASES  IN  CHANCERY. 

1831.  Now  the  decision,  vfhich  has  been  referred  to,  in  the 

^  House  of  Lords,  does  not  appear  to  have  had  any  lela- 

BoLTON  li^n  to  a  Case  submitted  to  Counsel  with  regard  to  the 

*  Suit :  and  it  is  admitted  that  a  Party  cannot,  by  means 

OF  LiTSKFOei*  ^^  *  ^^^^  ^^  ^^^  Court,  obtain  from  a  Defendant,  a  dis- 
covery of  a  communication  which  he  has  made  to  his 
Counsel.  There  is  no  instance  of  a  Bill  being  filed 
suggesting  that,  at  a  consultation  between  a  Party  and 
his  Counsel,  Statements  were  made  by  the  Party  which 
would  defeat  his  Claim,  and  praying  for  a  discov^  of 
those  Statements.  The  late  Lord  Chancellor,  when  his 
attention  was  expressly  called  to  the  point,  was  of 
opinion  that  communications  between  a  Party  and  his 
Solicitor  in  the  progress  of  the  Cause,  or  with  reference 
to  the  Cause  previous  to  its  being  instituted,  ought  not 
to  be  divulged ;  and  it  appears  to  me  that  there  is  no 
sound  distinction  between  a  communication  made  by 
a  Party  to  his  Solicitor,  during  the  progress  of  the  Suit, 
or  with  reference  to  the  Suit  inmiediately  previous  to  its 
being  instituted,  and  a  Statement  made  by  the  Solicitor 
to  Counsel  under  the  same  circumstances.  If  a  Party 
ought  not  to  be  compelled  to  produce  a  Letter  written 
by  himself  to  his  Solicitor  stating  the  circumstances  of 
his  Case,  can  it  be  said  that,  when  those  same  circum- 
stances are,  by  the  direction  of  the  Party,  stated  in  tiie 
shape  of  a  Case  for  the  opinion  of  Counsel,  they  shall 
be  divulged?  The  decision  in  Hughes  v.  Biddulph 
establishes  a  principle  which  is  directly  applicable  to 
all  the  Cases  in  the  possession  of  the  Corporation, 
other  than  those  stated  by  Brown  and  Statham ;  and  my 
opinion  is,  that  they  ought  not  to  give  an  inspection  of 
«ny  of  their  Cases  except  those  which  were  prepared  by 
Brown  and  Statham. 
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With  respect  to  the  Documents  contained  in  the 

Third  Schedule^  I  understand  that  they  are^epresented, 

generally^  to  he  Documents  which  evidence  the  Title  of 

the  Defendants.    In  the  body  of  the  Answer,  the  Corr  ^ 

,  •'  CoasoiiATiojf 

poration  state  that  they  have,  in  their  possession,  certain  Q«LiVEapooi. 

Grants,  Deeds,  Documents  and  Papers  relating  to  the 

matters  aforesaid,  or  some  of  them,  but  that  many  of 

such  Grants,  Deeds,  and  Documents  are  Title-deeds, 

evidencing  and  showing  the  Title  of  the  Defendants  to 

the  Town  and  Lordship  of  Liverpool,  and  to  the  Town 

Dues  and  Customs  aforesaid,  and  that  many  of  such 

Documents  and  Papers  are  Copies  of  Accounts  frcmi 

Public  Offices.    In  the  body  of  the  Answer,  therefore, 

they  have  not,  as  I  understand  it,  alleged  that  those 

Copies  of  Accounts  from  Public  Offices  evidence  their 

Title.    But  the  Schedule  is  part  of  the  Answer,  and 

contains  a  prehminary  description,  which,  in  my  mind, 

applies  to  all  the  portions  of  the  Schedule  which  follow 

it.     That  description  is  in  these  words  :  "  List  of  Copies 

t>f  Documents  and  Papers  from  Public  Offices  evidencing 

the  Title  of  the  Defendants  to  the  Town  and  Lordship 

of   Liverpool,   and  the  Town  Dues  and  Customs  in 

question."    Now,  in  the  course  of  the  Reply,  it  was  said^ 

.very  truly,  that,  where  there  is  a  Deed  relating  to  the 

Title  of  both  Parties,  production  of  it  will  be  ordered  ; 

but  that,  where  a  person  claims  as  Heir  at  Law,  the 

Documents  which  constitute  the  Title  of  the  Defendant, 

fihall  not  be  produced,  because  the  Plaintiff's  Title  does 

not  depend  upon  documentary  evidence ;  and  it  app^urs 

io  me  that  there  is  a  very  clear  analogy  between  the 

case  of  an  Heir  at  Law  claiming  an  Estate^  and  the 

case  of  the  Plaintiffs  in  this  Cause,  who,  pritnA  facie,  have 

M  right  to  be  exempted  from  the  payment  of  any  Toll ; 

and  it  lies  on  those  who  insist  on  having  a  Title  to  levy 

1.  L  4 
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these  Tolls,  to  make  out  a  Title  contrary  to  the  foroe  of 
the  Common  Law.    But  then  the  same  principle  also 
extends  to  exempt  these  Defendants  from  manifesting 
Co&po^  their  Title  which  is  to  the  prejudice  of  the  primd  fade 

OF  LivBRPooL,  nght  of  the  Plaintiffs  to  be  exempted  from  the  payment 

of  Toll.  And^  inasmuch  as  these  Documents  are 
described  as  being  Documents  which  evidence  the 
Title  of  the  Defendants,  and  as  nothing  is  to  be  inferred, 
from  any  passage  in  the  Answer,  that  they  evidence  the 
Title  of  the  Plaintifis,  (which  they  might  do,  though 
ihey  evidenced  the  Title  of  the  Defendants)  I  am  of 
opinion  that,  with  respect  to  all  the  Documents  con- 
tdned  in  the  Third  Schedule,  an  inspection  ought  not 
to  be  granted*. 


1830: 
4tb  May. 

Pleading. 

To  a  BiiTfiled 
by  Persons 
claiming  Title 
to  an  Estate  as 
the  Co-heirs  of 
A.  ex  parte  in a- 
temdf  the  De- 
fendants pleaded 
that  another 
Person  was  the 
Heir  of  A.  ex 
parte  patemdf 
but  did  not  set 
forth  the  Pedi- 
gree of  that 
Person:  temble 
that  such  a  Plea 
is  good. 


EMERSON  V.  HARLAND. 

The  Plaintiffs,  by  their  Bill,  claimed  to  be  entiUed  to 
one  undivided  Third  Part  of  certain  Estates  in  Yorkshire, 
as  the  Co-heirs,  ex  parte  matema,  of  one  Ann  Trigg,  and 
prayed  that  it  might  be  declared  that  they  were  so 
entitled ;  that  Accounts  might  be  taken  of  the  Estates, 
and  of  the  Rents  received,  by  the  Defendants,  since  the 
decease  of  Ann  Trigg,  and  that  a  partition  of  the 
Estates  might  be  made  between  the  Plaintiffs  and  the 
Defendants.  The  Defendants  put  in  a  Plea  in  the  fot 
lowing  words:  •'  That  Lais,  the  Wife  of  Timotkf 
Marine  of  Wetherby  in  the  County  of  York,  Gentleman, 
formerly  Lois  Harland,  was,  at  the  death  of  Ann  Trigg 

♦  On  tbe  13th  February  1832,  Lord  Brougham^  C,  affirmed 
the  Vice'Ckanccilor*^  Order.  .  . 
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in  the  said  Bill  named,  and  now  is  Heir  at  Law  of  the 
aaid  Ann  Trigg,  ex  parte  paternd,  of  the  whole  blood, 
which  the  Defendants  aver  to  be  true  and  are  ready  to 
prove,  8cc." 

Neitlier  Lois  Marine  nor  her  Husband  were  Parties  to 
the  Suit. 
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The  Solicitor-General  and  Mr.  Swansion,  in  support 
of  the  Plea,  said  that  the  Plea,  as  framed,  tendered 
a  sufficient  Issue,  although  it  did  not  set  forth  the 
Pedigree  of  Lois  Morine :  that  this  was  an  affirmative 
Plea ;  and  that  it  was  improper  that  a  Plea  should  state 
Evidence  of  the  fact  pleaded. 

Mr.  Knight  and  Mr.  Spence,  in  support  of  the  Bill 
said  that  it  was  incorrect  to  plead,  generally,  that 
a  Person  was  Heir:  that  the  Pedigree  of  Mrs.  Morine 
ought  to  have  been  set  forth ;  that  Heirship,  was  not 
a  fact,  but  a  conclusion  of  Law :  Gun  v.  Prior  (a)» 
Sanders  v.  King  (£),  Thring  v.  E^ar  (c):  that  the  Bill 
charged  that  the  Defendants  had  frequently,  by  corres- 
pondence and  otherwise,  admitted  the  Plaintiffs'  Title, 
and  that  the  Plea  ought  to  have  been  accompanied  with 
an  Answer  to  that  charge. 

The  Solicitor 'General f  in  reply,  said  that  the  admis- 
sion, by  the  Defendants,  of  the  Plaintiffs'  Title,  was 
a  collateral  fact :  that  the  Plaintiffs  were  put  out  of 
Court  by  the- Defendants  showing  that  the  Title  to'  the 
Estate  was  not  in  them,  but  in  another  Person ;  that  no 

(fl)  1  Cox,  197.  {b)  Madd.  &  Geld.  61. 

(c)  2  Sim.  &  Stu.  274. 
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•edmisaioii  by  the  Defendants,  would  give  the  PlaintiA 
%  Title :  that,  if  the  Defendants  had  answered  the  charge 
in  question,  they  would  have  ovemiled  their  Plea. 

The  Vice-Chancellob  : 

I  think  that  the  Defendants  should  have  supported 
their  Plea  by  an  Answer  denying  the  Correspondence : 
and,  on  the  ground  that  they  have  not  done  so,  I  over- 
rule the  Plea. 


1830: 

15th  June. 

* ^ ' 

Will. 

Comtructum. 

Vestimg, 


BALM  1;.  BALM. 

Richard  balm,  by  his  WiU  dated  the  17th 
August  1815,  gave  the  Residue  of  his  Personal  Estate 
Testator  be-  ^^  ^^  Executors,  upon  Trust  to  invest  the  same  in  the 
qoeathed  his  Re-  Funds,   in  their  names,  upon  Trust  to  pay,  transfer, 

sidoary  Estate     ^^j  make  over,  the  said  Stocks,  Funds  and  Securities, 

to  Trustees,  udod 

Trust  to  transfer  ^^^^    ^^^  equally  between    his  Great-Nephews    and 

the  same  unto      Nieces,  the  Children  of  his  Nephew  John  Balm,  and 
phews  and     "      ^^^^  respective  Executors,  Administrators,  and  Assigns, 

the  Shares  of  the  Boys  to  be  payable  and  transfer- 
able to  them  at  their  respective  ages  of  Twenty-one 
years,  and  those  of  the  Girls,  at  that  age  or  day  of 


Nieces;  the 
Shares  of  the 
Boys  to  be  trans- 
ferable to  them 


at  21,  and  those  marriage,  which  should  first  happen,  and  to  accumulate 

ai  ot^Marriase.  ^^^  ^em  in  the  mean  time,  with  the  usual  benefit  of 
and  to  accumu-  Accruer  and  Survivorship  in  case  of  the  death  of  any  or 
late  for  them  in 

the  mean  time,  with  benefit  of  Accmer  and  Survivorship:  and,  in  case 
of  the  Death  of  all  the  said  Children  except  one,  before  their  Shares  be- 
came vested,  then  upon  Trust  to  transfer  the  whole,  to  the  Survivor,  at 
the  age  or  time  aforesaid.  Held  that  a  Great^Nephew  bom  after  the 
Testator's  death,  but  before  any  of  his  other  Great-Nephews  or  Nieces 
attained  si  or  married,  was  entitled  to  a  Share  of  the  Testator's 
Residuary  Estate*  ^ 


CASES    IN    CHANCERY, 

either  of  them  under  the  age  or  time  aforesaid  :  and,  in 
case  of  the  death  of  all  the  said  Children  except  one, 
before  their  Shares  of  the  said  Residue  became  vested 
Interests,  then  to  pay,  transfer  and  make  over  the 
whole  of  the  said  Stocks,  Funds  and  Securities,  with  the 
Dividends  and  Accumulations  thereof,  unto  such  only 
surviving  Child,  at  the  age  or  time  aforesaid. 

The  Testator  died  on  the  30th  of  October  1815,  at 
which  time  John  Balm  had  Issue  two  Sons  and  three 
Daughters,  who  were  the  Plaintiffs  in  the  Cause.  In 
October  1816,  and  whilst  all  those  Children  were  under 
age  and  unmarried,  he  had  another  Son  born,  namely^ 
the  Defendant  Thomas  Sherwood  William  Balm. 

The  question  was  whether  T.  S.  W.  Balm  was 
entitled  to  participate,  with  his  Brothers  and  Sisters, 
in  the  Residuary  Personal  Estate  of  the  Testator 
Richard  Balm,  or  whether  his  Brothers  and  Sisters 
were  exclusively  entitled  thereto. 

Mr.  Barber,  for  the  Plaintiffs,  the  Children  of  John 
Balm  bom  in  the  lifetime  of  the  Testator. 

Mr.  Rawlins,  for  the  Defendant  T.  S.  W.  Balm,  cited 
GUmare  v.  Severn  (a). 

The  Vice-Chancellor  : 

The  Testator,  here,  has  put  a  construction  on  the 
word  ''  Vested  :"  and,  according  to  that  Construction^ 
there  is  no  vesting  until  a  Boy  attains  twenty-one,  or 
a  Girl  marries.  Declare  that  the  Personal  Estate  of 
the  Testator,  R.  Balm,  became  and  is  divisible  amongst 
the  Plaintifis  and  the  Defendant  T.  S.  W.  Balm. 

(a)  1  Bro.  C.  C.  582. 
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1830:  Mary    Ann    Amelia   Healey,  and  Georgiana 

9th&  10th  June*        *  „  th  .  ^-a*  , 

-  Augusta  Healey,  Plaintiffs;  and 

Practice.       James    Jagger    and    Jane    his    Wife,    George 
Witness.  Richards    Hbalby    and    Robert    Williams, 

APlabtiffhav      Defendants. 

ing,  by  mistakcy 

R^liSu^n^bl*  ^^^  Plaintiffs  had  examined  their  Witnesses  in  May 

fore  he  examin-  ^nd  June  1828,  and  before  they  had  filed  a  Replication 

ed  hisWitnesses,  to  the  Answers  of  the  Defendants.    The  Defendants 

tThfm,  TOti^S-  ^^SS^    ^"^   ^^^®'     wishing    to    cross-examine     the 
slandiog  PuUi-   Plaintifis'  Witnesses,  moved,  on  the  4th  of  November 

caUon  passed,  to  1828,  that  those  Witnesses  might  be  produced,  at  the 
re-examioe  his    ,^,  .     .«, ,  •  .      ^  1       t     ^  /.     1 

Witnesses  on  the  Plamtins  expense,  to  be  examined  by  the  Defendants, 

Interrogatories    either  on  a  Commission  or  before  one  of  the  Examiners, 

not  to^xamine    ^^  ^^^  ^^'^  Depositions  might  be  suppressed,  *'  the 
any  new  Wit*      said  Witnesses  having  been  examined,  by  the  Plaintifis, 

without  having  filed  any  Replication  :^  and  the  Court 
ordered  the  Witnesses  to  be  produced  for  cross-exami- 
nation, according  to  the  Notice  of  Motion.  In  March 
1829  the  Plaintiffs  replied  to  the  Answers ;  and  Jagger 
and  Wife,  in  pursuance  of  the  Order,  cross-examined 
the  Plaintiffs'  Witnesses,  and  examined  other  Witnesses 
for  themselves.  Publication  having  passed,  in  Angast 
1829,  the  Cause  came  on  to  be  heard,  before  the  Master 
of  the  Rolls,  in  May  1830,  when  the  Defendant  George 
Richards  Healejf  objected  to  the  reading  of  any  of  the 
Plaintiffs'  Evidence,  on  the  ground  that  it  had  been 
taken  before  his  Answer  was  replied  to,  and  without  his 
having  been  served  with  Notice  of  the  Examination* 
The  Court  ordered  that  the  Cause  should  stand  over,  in 
order  that  G.  jR.  Healey  might  apply  ta  have  the  Depo* 
sitions  suppressed  j  and,  on  the  17th  of  May  1830,  the 
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Court  ordered  that  the  Depositions  should  be  sup- 
pressed, and  that  the  Plaintiffs  should  pay,  to  G.  R» 
Heakifp  the  Costs  of  the  Application. 

A  Motion  was  now  made,  on  behalf  of  the  Plaintiffs, 
that  the  last-mentioned  Order  might  be  discharged  or 
varied ;  and  that  the  Defendant  G.  22.  Healej/,  might  be 
at  liberty  to  cross-examine  the  Witnesses  who  had 
been  examined  on  behalf  of  the  Plaintiffs,  and  that  the 
Plaintiffs  might  be  at  liberty  to  read,  at  the  hearing  of 
the  Cause,  the  Depositions  of  those  Witnesses,  or  to 
re-examine  them  upon  the  Interrogatories  already 
filed.  This  Motion  was  supported  by  an  Affidavit 
purporting  that  the  Solicitor  for  G.  R*  Healey  was 
aware  of  the  Witnesses  having  been  examined  on 
behalf  of  the  Plaintiffs,  prior  to  the  time  when  Publica- 
tion passed,  and  that  he  was  aware  of  the  Order  of  the 
4th  of  November  1828,  and  of  the  Plaintiffs'  Witnesses 
having  been  cross-examined,  by  Jagger  and  Wife: 
that  he  had  seen  the  Depositions  taken  on  such  exami- 
nation and  cross-examination :  that  Jagger  and  Wife 
had  not  only  cross-examined  the  Plaintiffs'  Witnesses, 
but  had  examined  Witnesses  in  chief,  as  to  the  facts  on 
which  the  legitimacy  of  the  Infant  Plaintiff  (and  which 
it  was  the  interest  of  G.  Ji.  Healey  to  dispute)  de- 
pended :  that  such  cross-examination  and  examination 
in  chief,  were,  in  fact,  made  for  the  benefit  of  G.  R* 
Heaky;  and  that  it  was  thought  unnecessary  to  go  into 
a  separate  cross-examination  and  examination  in  chief 
on  his  behalf:  that  the  legitimacy  of  the  Infant 
Plaintiff  was  fully  established  by  the  Evidence  in  the 
Cause ;  and  that  she  was  entitled  to  the  Decree  of  the 
Court  in  her  favour. 
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Mr.  Knight  and  Mr.  jB.  Party,  m  support  of  the 
Motion,  said  that  G.  R.  Heaky  was  the  only  one  of  the 
Defendants  who  was  materially  interested  in  the  Suit : 
that  he  left  his  Defence  to  Jagger  and  Wife :  that  he 
must  have  known  of  the  cross-examination  and  exami- 
nation in  chief  that  had  taken  place  under  the  Order  of 
the  4th  of  Noyember,  and  that  they  ought  to  be  con- 
sidered as  his  acts.     Cox  v.  AlHngham  (a). 


Mr.  Pepys  and  Mr.  Garratt,  for  the  Defendant 
G.  R.  Healey,  said  that  the  omitting  to  file  a  Replica- 
tion before  the  Witnesses  were  examined,  could  not 
have  arisen  from  mistake,  as  every  Solicitor  must  know 
diat  it  is  irregular  to  examine  Witnesses  bcf<Hie  that 
proceeding  has  taken  place,  and  as  the  Application 
made,  by  Jagger  and  Wife,  in  November  1828,  must 
have  brought,  the  irregularity  as  to  the  other  Defendant, 
to  the  notice  of  the  Plaintifis :  that  the  Court  will  not 
allow  a  Party  to  re-examine  his  Witnesses  unless  it 
appears  that  the  mistake  was  uninteuti<mal :  Marqms 
Chohnondeley  v.  Lord  CUnion  (ft) :  that  it  was  not  pro- 
bable that  G.  iL  Healey,  who  had  a  most  important 
interest  at  stake,  and  whose  Title  depended  upon  the 
testimony  of  Witnesses,  should  know  that  Witnesses 
were  to  be  examined,  and  yet  take  no  part  in  the  pro- 
ceeding :  that  no  one  ever  heard  of  Witnesses  being 
re-examined,  when  the  Party  knew  the  cont^ftts  of 
iheir  Depositions  :  that  knowledge  of  the  irregolarity, 
in  November  1828,  had  been  brought  home  to  the 
Phmtiffs^  Solicitor,  and  that,  from  that  time,  Acre  htA 
been  wilful  default  on  their  part;  that,  if  the  Deposi-* 
tions  were  not  suppressed,   the  Court  would    allow 


(a)  Jacob,  337. 


(b)  9  Mer«  71. 
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DepositioBa  to  be  read,  at  the  Hearing,  which  were  not 
Evidence ;  for  the  Examiner  had  no  authority,  before 
Replication,  to  administer  an  oath :  that  the  Witnesses 
oould  not  be  indicted  for  Perjury,  on  the  Depositions, 
as  the  Indictment  must  state  that  the  Replication  and 
all  the  other  proceedings  in  the  Cause,  had  regularly 
taken  place. 

Thb  Vics-Chancellor  : 

It  appears  to  me  that  the  irregularity  in  this  Case, 
has  happened  by  mistake:  and  I  think  it  right  to  give 
the  Plaintiffs  an  opportunity  to  re-examine  their  Wit* 
nesses* 
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10th  June. 


''  Order  that  publication  in  this  Cause  be  enlarged 
until  the  first  day  of  Michaelmas  Term  next :  that  the 
Plaintiffs  be  at  liberty  to  re-examine,  upon  their  Interro- 
gatories already  filed,  their  Witnesses  whose  Depositions 
have  been  suppressed  under  the  Order  of  the  17th  of 
May  1830;  and  the  Defendants  are  to  be  at  liberty  to 
cross-examine  those  Witnesses,  but  the  Plaintiffs  are 
not  to  examine  any  new  Witnesses;  and  the  Defendant 
G.  R.  Healey  is  to  be  at  liberty  to  examine  any  Wit- 
nesses he  may  be  advised,  and  the  Plaintiffs  are  to  be 
at  liberty  to  cross-examine  them,  and  are  to  pay  to 
G.  R.  Healey  the  Costs  of  this  Application." 


The  Defendants,  Jagger  and  Wife,  were  not  Parties  to 
the  Order  of  the  17th  of  May,  nor  to  that  of  the  loth 
of  June,  nor  had  they  any  notice  of  the  Plaintiffs'  in- 
tention to  apply  for  it ;  and  the  Plaintiffs  proceeded  to 
examine   their  Witnesses,  under   the  last-mentioned 


Hbalbt 
Jagoer. 


CASES    IN   CHANCERY. 

Order,  without  serving  any  Notices  on  Jagger  and 
Wife. 

When  the  Cause  again  came  on  to  be  heard,  the  last^ 
named  Defendants  objected  to  the  Evidence  for  the 
Plaintiffs  being  read  against  them,  as  the  only  Depo- 
sitions to  which  they  were  Parties,  had  been  suppressed, 
generally,  by  the  Order  of  May  i830.  The  Master  of 
the  RoUs  allowed  the  objection,  and  adjourned  the 
Cause,  in  order  that  the  Plaintiffs  might  apply  to  the 
Court  to  have  the  last-mentioned  Order  varied,  by  making 
it  suppress  the  Depositions  as  against  G.  R.  Heakg 
only :  and,  on  the  8th  of  July  1831,  that  Order  was 
varied  accordingly. 
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CLARKE  V.  ROYLE*.  1830: 

ist  February. 

UY  Indentures  of  Lease  and  Release  of  the  2 1  st  and  226.  Ycndor  and 
of  January  1818,  the  Release  reciting  that  George  Han^  rurchater. 
lunson  had  agreed  to  convey,  to   Charles  Hankinson  ^* 

the  Hereditaments  therein  described,  in  consideration  J,  conveys  an 

of  Charks   Hankinson   entering    into    the   Covenants  Estate  to  S.,  in 
-,       .  A'j/»  -Lx^  rxf  consideration  of 

therein  contained,  for  payment  to  George  Hankinson,  j5^  entering  into 

during  his  life,  of  an  Annuity  of  60  /.,  and  also  in  con-  the  Covenants 

sideration  of  ClmrUs  Hankinson  entering  into  the  other  contained  in  the 

....  Deed,  for  pay- 

Covenant  thereinafter  contained :     It    was  witnessed  ing  an  Annuity 

that,  in  pursuance  of  the  said  Agreement,  and  in  consi-  ^^  -'•»  *"d 
deration  of  the  Covenants  of  the  said  Charles  Hankin-  ^j^  Persons  in 
son,  to  the  effect  in  the  said  Indenture  contained,  George  the  event  of  his, 
Hankinson    conveyed    the   Hereditament^    to  Charles  u  Id  aTYthe^ 
Hankinson  in  fee.    And  it  was  further  witnessed  that.  Covenants  did 
in  pursuance  of  the  Agreement  on  the  part  of  C/tarles  not  create  a  Lien 
Hankinson  for  entering  into  such  Covenants  as  afore- 
said, he,  the  said  Charles  Hankinson  did,  for  himself, 
his  Heirs,   Executors  and  Administrators,   Covenant 
with  George  Hankinson,  his  Heirs  and  Assigns,  that  he 
the  said  Charles  Hankinson,  his  Heirs,  Executors,  Ad- 
ministrators and  Assigns,  would  pay,  to  George  Hanr 
Mnson,  an  Annuity  of  60  /•  for  his  life,  the  first  payment 
to  be  made  on  the   25th  of  March  then  next  t  and 
Charles  Hankinson,  for  himself,  his  H^irs,  Executors 
and  Administrators   further   covenanted  with  George 
Hankinson,  his  Heirs  and  Assigns  that,  in  case  Charles 

*  The  Report  of  this  Case  has  been  deferred  in  the  hope 
that  a  Brief  in  the  Cause  might  be  obtained.  The  above 
statement  of  the  Case  was  extracted  from  Reg.  Lib. 

Vol.  hi,  m  m 
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1830.  Hankinson  should  happen  to  marry,  he,  his  Heira,  Eze« 

'  '  cators.  Administrators  or  Assigns  would,  within  ift 
Clarke  calendar  months  afterwards,  pay,  in  such  proportions 
and  in  such  manner  as  George  HanJdnson  should  think 
proper,  the  Sum  of  3,000/.  unto  James  Hankinsan,  Sam. 
Hankinson,  Aaron  Hankinson,  and  the  Children  of 
Mary  Islam,  and  certain  other  Persons. 

Under  these  Deeds  Charles  Hankinson  entered  into 
possession  of  the  Estates  conveyed  to  him,  and  regu- 
larly paid  the  Annuity  of  60  /•  to  George  Hankmsom 
down  to  the  3d  of  June  1827,  when  George  Hankinstm 
died.  In  March  1826,  Charles  Hankinson  became  a 
Bankrupt,  and  the  Plaintiff  was  chosen  his  Assignee. 
In  November  1826  the  Bankrupt's  Estates  were  sold 
by  Auction,  and  Lot  1  was  purchased  by  the  Defendant. 
He  refused  to  complete  his  Purchase,  on  the  grround 
that  the  Covenant  in  the  Indenture  of  the  22d  of  Ja- 
nuary 1818,  for  payment  of  the  3,000/.,  in  the  event 
therein  mentioned,  was  not  merely  a  Personal  Covenant 
of  Charles  Hankinson,  but  was  a  Lien,  by  way  of  Charge, 
on  the  purchased  Premises,  and,  consequently,  that  the 
Title  was,  on  that  account,  defective. 

The  present  Suit  was  instituted  to  compel  a  Specific 
Performance  of  the  Agreement  for  the  Purchase. 

Mr.  Lovat  for  the  Plaintiff: 

It  could  not  be  the  intention  of  the  Parties  to  the 
Deeds  of  January  1818,  that  the  Purchaser  should  not 
have  the  complete  dominion  over  the  Estate,  until  the 
death  of  the  Seller.  With  respect  to  the  Covenant  to 
pay  the  3,000/.,  the  Contract  was  not  a  Contract  to  sell 
for  3,000/.,  but  for  a  Covenant  to  pay  3,000/.,  in  an 
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event  that  might  or  might  not  happen*  Could  it  be 
intended  that  Charles  Hankinson  should  not  have  the 
dominion  over  the  Estate  until  his  death ;  for,  until  that 
event,  it  was  uncertain  whether  the  3,000  /.  would  or 
would  not  become  payable.  Besides,  this  was  a  Cove- 
nant to  pay,  the  3,000  /.  to  third  Persons,  and  not  to  the 
Covenantee.  How  could  a  Lien  be  created  on  behalf 
of  third  Persons  ?  The  Case  of  Tardive  v.  Scrughan 
(a)  will  be  cited  for  the  Purchaser.  But  that  Case  was 
disapproved  of>  by  Lord  Eldon^  in  his  Judgment  in 
Madereth  v.  Symmons  (b)  :  Winter  v.  Lord  Jlnson  {c)  is 
directly  in  point 

Mr.  Phillimore  for  the  Defendant : 

There  was  no  Consideration  paid  for  the  Conveyance 
of  January  1818 ;  but  the  Consideration  was  the  grant 
of  the  Annuity,  and  the  Covenant  to  pay  the  3,000/. 
This  affords  a  strong  presumption  that  the  Parties  in- 
tended that  there  should  be  a  Lien  on  the  Estate,  both 
for  the  Annuity,  and  the  Sum  in  Gross.  It  appears, 
from  the  witnessing  part  of  the  Release,  that  the  Consi-*- 
deration  has  been  satisfied  in  part  only,  and  that  it  will 
not  be  wholly  satisfied  until  the  Sum  of  3,000/.  is 
paid. 

(The  Vice-chancellor: — Can  you  cite  any  Case  where 
the  consideration  for  a  Purchase  has  been  an  Annuity 
and  a  Sum  payable  on  a  Contingency,  for  both  of  which 
Securities  are  given,  and  it  has  been  held  tliat  the  Ven- 
dor bad  a  Lien  on  the  Land  for  the  Annuity  and  Sum 
of  Money  ?] 
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The  Case  of  Tardiffe  ▼.  Scrughan  is  a  very  important 
decision  with  reference  to  the  present  qaestion. 

The  Vice-Chancellor  : 

It  appears  to  me  that  Lord  Eldon,  in  Mackreih  v. 
Synimons,  expressly  over-ruled  the  Decision  in  Tardiffe 
V.  Scrughan.    Besides,  the  Case  now  before  me  is  not 
similar  to  Tardiffi  v.  Scrughan ;  for,  in  that  Case  there 
was  simply  a  Bond  given  for  the  Annuity.     But  here 
the  Parties  expressly  recite  that  George  HanJdnson  had 
agreed  to  convey,  the  Estates,  to  Charles  Hankinsom,  in 
consideration  of  his   entering  into  the  Covenant  for 
payment   of  the  Annuity,   and    in    consideration    of 
his    entering    into  the   other    Covenant   thereinafter 
contained.    So  that  the  Release  states,  distinctly,  the 
two   circumstances    that    form     the    Consideration: 
and  then  it  is  witnessed   that,  in  consideration   of 
the  Covenants,  of  Charles  Hankinson,  in  the  Indenture 
contained,  George  Hankinson  conveys  the  Premises  to 
him.    And  then  it  is  further  witnessed  that,  in  pursu- 
ance of  the  Agreement,  on  the  part  of  Charles  Hankm- 
son,  for  entering  into  such  Covenants  as  aforesaid,  8cc 
So  that  the  Deed  plainly  marks  out  that  the  Considera- 
tion, on  the  one  side,  was  the  conveyance  of  the  Estate, 
and,  on  the  other,  the  entering  into  the  Covenants.  Then 
why  am  I  to  declare  that,  in  respect  of  this  Annuity,  and 
of  the  Sum  which  is  payable  on  a  Contingency,  and . 
which,  therefore,  never  may  be  payable,  there  is  to  be 
a  Lien  on  the  purchased  Estates  ?    Why  should  I  go 
farther  than  any  of  the  Cases  that  have  been  hitherto 
decided  upon  the  subject  of  Lien  on  purchased  Estates, 
and  do  that  which  appears  to  be  contrary  to  the  inten- 
tion of  the  Parties  ?     I  consider  that  this  Case  is  de- 
cided by  the  authority  of  Winter  v.  Lord  Anson. 
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*' This  Court  doth  declare  that  the  Sum  of  3,000^. 
by  the  Covenant  in  the  Indentures  of  Lease  and  Release, 
in  the  Pleadings  mentioned,  agreed  to  be  paid,  by 
Charles  Hankinson,  in  case  he  should  happen  to  marry, 
to  and  among  the  Persons  therein  named,  is  not  a  Charge 
or  Lien  on  the  Lands  and  Hereditaments  comprised  in 
the  Agreement  in  the  Pleadings  mentioned:  and  this 
Court  doth  order  and  decree  that  the  said  Agreement  be 
specifically  performed  and  carried  into  execution,  &c." 
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PLATT  V.  PLATT. 

Thomas  PLATT,  Esq..  by  his  Will,  dated  the 
2i8t  of  February  1826,  bequeathed,  to  Trustees,  two 
Sums  of  10,000/.,  and  10,000/.  in  Trust,  to  invest  the 

same  separately  in  their  Names  in  the  Public  Funds,  and  iT'^^^rtied 

to  stand  possessed  of  one  of  the  said  Sums  of  10,000  /.,  10,000/.  to 

and  the  Funds  and  Securities  whereupon  the  same  Trustees,  in 

should  be  invested,  in  Trusty  during  the  life  of  his  interest  to  his 

Daughter,  Mary  Piatt,  or  until  she  should  be  married.  Daughter,  for 

to  pay  the  Dividends,  Interest,  and  Annual  Produce  ^^^^  ^[^n^tih^ 

married,  one 
Moiety  of  the  10,000/.  should  be  paid  to  her  or  her  Husband,  and  that 
the  other  Moiety  should  be  held  in  Trust  to  pay  the  Interest,  to  his  Daugh- 
ter, for  life,  and,  after  her  decease,  in  Trust  for  her  Children,  and,  if  she 
had  no  Children,  then  to  sink  into  the  Residue  of  his  Personal'Estate, 
wliich  he  gave  to  his  two  Sons.  The  Daughter  married  during  the  Tes- 
tator's lifetime,  and  ihe  Testator  settled  10,000  /.  in  Trust  for  his  Daugh- 
ter for  life,  for  her  separate  use,  and,  after  her  decease,  in  Trust  ior  her 
Husband  for  life,  and,  after  the  decease  of  the  Survivor,  in  Trust  for  the 
Children  of  the  marriage  as  the  Husband  and  Wife  should  jointly  ap- 
point ;  and,  in  default  of  such  joint  Appointment,  then  as  the  Survivor 
should  appoint ;  and,  in  default  of  any  Appointment,  then  in  Trust  for  the 
Issue  of  the  marriage ;  and,  on  failure  of  such  Issue,  then  in  Trust  for 
the  Issue  of  the  Testator  living  at  the  death  of  the  Survivor  of  the  Hus- 
band and  Wife :  Held  that  the  Provision  made  by  the  SetUement  was 
a  satisfaction  of  the  Legacy. 
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thereof  unto  his  said  Daughter,  for  her  own  absolute 
use  and  benefit,  and  to  stand  possessed  of  the  other  of 
the  said  Sums  of  10,000/.,  and  the  Funds  and  Secu- 
rities whereupon  the  same  should  be  invested,  in  Trust, 
during  the  life  of  his  Daughter,  Sarah  Plait,  or  until 
she  should  be  married,  to  pay  the  Dividends,  Interest, 
and  Annual  Produce  thereof  unto  her,  for  her  own  abso- 
lute use  and  benefit  Provided  always,  and  it  was  his 
will  that,  when  and  so  soon  as  either  of  his  said 
Daughters  should  marry,  then  one  Moiety  of  the  said 
principal  Sum  of  10,000/.,  Securities  and  Funds,  to  the 
Dividends,  Interest,  and  Annual  Proceeds  whereof  each 
such  Daughter  should  have  been  previously  entitled, 
should  belong  to,  and  be  paid  and  transferred  to  her  or  her 
Husband ;  and  the  other  Moiety  should  be  held  by  his 
Trustees,  in  trust  to  pay  the  Dividends,  Interest  and 
Annual  Proceeds  thereof  to  such  Daughter,  for  her  life, 
(but  not  for  her  sole  or  separate  use,  so  as  to  exclude 
her  Husband);  and,  after  her  decease,  upon  Trust  to 
pay,  transfer  and  divide  such  Moiety  to  and  amongst 
the  Child  or  Children  of  sach  Daughter,  in  equal  Shares 
and  Proportions,  if  more  than  one,  the  same  to  vest,  in 
such  Child  or  Children,  at  her  or  their  respective  ages  of 
21  years,  with  Survivorship  between  them  in  case  of 
death  under  that  age,  and  with  power  to  apply  the  Di- 
vidends, Interest  and  Annual  Produce  thereof  in  or 
towards  the  Maintenance  and  Education  of  such  Child 
or  Children,  according  to  their  presumptive  Shares  in 
the  Principal ;  and,  if  there  should  be  no  such  Child,  or 
none  who  should  attain  the  said  age,  then  he  directed 
that  such  Moiety,  with  all  the  accumulations  from  tl^e 
Dividends,  Interest  and  Annual  Proceeds  thereof,  should 
sink  into,  and  be  considered  as  part  of  his  residuary 
Personal  Estate,  and  so,  in  like  manner,  upon  the  mar- 
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riage  of  any  other  of  his  said  Daughters  as  to  the 
10,000/.,  Funds  or  Securities,  to  the  Dividends,  Inte- 
rest, or  Annual  Proceeds  whereof  she  should  have  been 
previously  entitled.  Provided  that,  in  case  his  said 
Daughters,  or  either  of  them,  should  depart  this  life 
without  having  been  married,  then  the  sum  of  10,000/. 
bequeathed  for  the  benefit  of  such  Daughter  so  dying 
unmarried,  and  the  Funds  whereupon  the  same  should 
be  invested,  and  all  accumulations  in  respect  thereof, 
should  sink  into  and  be  disposed  of  as  part  of  his  resi-» 
duary  Personal  Estate,  and  so  and  in  like  manner  upon 
the  decease  (without  having  been  married)  of  any  other 
of  bis  Daughters.  And  the  Testator  gave  the  Residue 
of  his  Real  and  Personal  Estate  and  Effects  to  the  same 
Trustees,  in  Trust  to  pay,  transfer,  convey,  assign  or 
otherwise  assure  the  same  and  every  part  thereof,  unto  his 
two  Sons,  the  Defendants,  Thomas  Pell  Piatt  and  George 
Piatt,  equally  to  be  divided  between  them,  as  Tenants 
in  Common,  and  not  as  Joint-tenants,  their  respective 
Heirs,  Executors,  Administrators  and  Assigns,  in  case 
they  should  both  survive  him,  but,  in  case  either  of  them 
should  die  in  his  lifetime,  without  leaving  Issue  living 
at  the  Testator's  decease,  or  bom  in  due  time  after- 
wards, then  upon  certain  other  Trusts  in  the  Will  men- 
tioned, which  failed  of  taking  effect  by  the  death  of 
the  Testator  in  the  lifetime  of  his  two  Sons,  Thomas 
Pell  Piatt  and  George  Piatt. 

In  May,  1828,  Mary  Piatt,  one  of  the  Daughters  of 
the  Testator,  intermarried  with  William  Stone ;  and,  in 
contemplation  of  such  Marriage,  the  Testator,  by  his- 
Bond,  bearing  date  the  sist  of  May  1828,  became 
bound,  to  certain  Persons,  in  the  penal  Sum  of  20,000/., 
with'  a  condition  to  be  void  on  payment,  by  the  Exe^ 
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1 830.  ou ton  or  Administrators  of  the  Testator,  to  the  Obligees, 

'        '  of  the  Sum  of  1 0,000  /.,  within  1 2  calendar  months  next 

Platt         j^fi^j  ^g  decease  of  the  Testator,  or  otherwise,  in  the 
p    '  event  of  the  intended  marriage  not  taking  place.     And, 

by  an  Indenture  of  Settlement,  of  even  date  with  the 
Bond,  and  made  between  the  Testator  and  Mary  PUUi, 
his  Daughter,  of  the  first  part,  William  Stone  of  the 
second  part,  and  the  Obligees  of  the  third  part,  after 
reciting  the  intended  marriage,  it  was  declared  that  the 
Obligees  should  stand  possessed  of  the  Bond,  and  of  the 
10,000/.  secured  thereby,  upon  Trust  to  recover  and 
receive  the  10,000/.,  and  to  lay  out  and  invest  the  same, 
upon  Government  Securities,  and  to  stand  possessed  of 
the  same  Funds  and  Securities  and  the  Principal  Monies 
thereupon  invested,  upon  Trust,  from  time  to  time,  daring 
the  life  of  Mary  Stone,  to  pay  and  apply  the  Dividends, 
Interest,  and  Annual  Proceeds  of  the  said  Securities 
and  Principal  Monies,  unto  such  Person  or  Persons,  and 
in  such  manner,  and  for  such  purposes,  as  she,  from 
time  to  time,  during  her  life,  notwithstanding  her  Co- 
verture, (but  not  by  way  of  Assignment,  Charge,  or 
other  Anticipation  thereof,)  should,  by  any  Writing 
under  her  hand,  from  time  to  time,  appcHnt ;  and,  in 
default  of  such  Appointment,  upon  Trust,  to  pay  the 
aame  into  the  proper  hands  of  Mary  SiQne,  for  her  sepa- 
rate use ;  and  upon  further  Trust,  after  the  decease  of 
Mary  Stone,  from  time  to  time,  during  the  life  of  Wil- 
liam Stone,  (if  then  living),  to  pay  unto  him,  or  his  As- 
signs, the  Dividends,  Interest  and  Annual  Proceeds  of 
the  said  Funds,  Securities,  and  Principal  Monies;  and, 
after  the  decease  of  the  Survivor  of  Wm.  Stone  and  Mary 
StoMf  upon  Trust  to  pay  and  transfer  the  same  Trust 
Funds,  Securities  and  Principal  Monies,  unto,  be- 
tween or  amongst  all  and  every,  or  any  one  or  more 
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.  soch  Children,  or  any  only  Child,  of  William  Stone  and 
Mary  Stone,  and  such  Children  or  Child  of  any  then 
deceased  Child  or  Children,  and  all  and  every,  or  any  Platt 
such  one  or  more  of  such  Children,  and  other  Issue 
as  aforesaid,  in  such  Shares  and  Proportions,  manner 
and  form,  for  such  Interest  or  Interests,  and  subject  to 
and  with  such  Powers,  Provisoes,  Conditions,  Restrictions 
and  Limitations  over,  being  for  the  benefit  of  some  or 
one  of  such  Childreui  or  such  Issue  of  a  then  deceased 
Child  or  Children,  and  with  such  directions  for  Mainte- 
nance, Education  or  Advancement,  and  with  or  without 
Power  of  Revocation  and  new  Appointment,  as  William 
Stone  and  Mary  Stone,  at  any  time  or  times,  by  any 
Deed  or  Deeds,  Writing  or  Writings,  to  be  by  them 
sealed  and  delivered  in  the  presence  of  Two  or  more 
credible  Witnesses,  should  jointly  appoint ;  and,  in  de^ 
fault  of  such  Appointment,  then  as  the  Survivor  of  them 
the  said  William  Stone  and  Mary  Stone,  at  any  time  or 
times,  by  any  Will  or  Testamentary  Writing,  to  be  by 
him  or  her  surviving,  signed  in  the  presence  of  and  at* 
tested  by,  Two  or  more  credible  Witnesses,  should  ap* 
point ;  and,  in  default  of  such  joint  or  separate  Appoint- 
ment, in  Trust  to  pay  or  transfer,  the  said  Trust  Funds, 
and  Principal  Monies  unto,  between,  or  amongst  all  and 
every  the  Child  or  Children  of  the  said  William  Stone 
-  Biii^^Mary  Stone,  equally  to  be  divided  between  or 
am^^t  them,  if  more  than  one,  share  and  share  alike, 
for  their  Portions ;  and,  if  there  should  be  but  one  such 
Child,  then  the  whole  to  such  one  Child,  for  his  or  her 
Portion,  and  that  the  same  or  the  Shares  thereof  shoul4 
be  transferred  or  assigned  to  such  Child  or  Children  in 
the. manner  following;  that  is  to  say,  the  Portion,  Part 
or  Share,  Portions,  Parts  or  Shares,  of  such  of  them  as 
should  be  a  Daughter  or  Daughters,  should  be  paid  and 
transferred,  to  her  or  them  respectively,  at  her  or  their 
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age  or  resp^tive  ages  of  21  yean,  or-day  or  'reBpectitfe 
days  of  marriage,  whith  should  first  happeir,- ami  Ae 
Portion,  Part  or  Share,  Portions,  Paitei  or  Shares,  of  ^udi 
of  them  as  should  be  a  Scm  or  Sons,  should  h&  (Niid  iaoA 
transferred  to  him  or  them  respectively,  at  his'  or  Ihenr 
age  or  respectire  ages  of  21  years,  unless  sudt  Itiaie^Dt 
times  respectivdy  should  happen  in  the  KfetimeoPIVii- 
liam  Stone  and  Mary  Sttme^  or  the  Stirvriroir  *di  {bak% 
and,  in  that  case  it  was  directed  that  such  P6rti6iit)t 
Share,  Portions  or  Shares,  should  be  Tilted  and  tr»ttlfer- 
able^  but  should  not  be  assigned  until  after  ihe^dcitth  of 
the  Survivor  of  them  the  said  WilliMi  Stone  in&StitTy 
Stone.  And  the  Settlement  c6ntained  Glauses  dT  StDrvi^ 
vorship,  and  Accruer,  and  Hotchpot, 'and  for  the  Miiii* 
tenance,  Education  and  Advancement  of  the  OBiktiiDCid 
Children  of  the  mairriage  by  and  out  of  the  Divideiidi 
and  Interest  of  the  said  Trust  Funds>  and  lor' thb  Ad^ 
vancement  of  any  iSon  or  Sohs  out  of  tiie  Priftctpid 
Trust  Funds,  and  for  the  accumulation  of  theResidueof 
the  Di?idends  and'  Interest  thereo£  And  it  wasihei^y 
declared  that,  in  case  there  should  notbe  aliy  t}htld*df 
Children  of  the  marrii^,  or  being  such^  if  fdl  iind  every 
such  Daughter  or  Daughters  should  dei>art'  fins  ME*, 
under  the  age  of  si  yetursi  Without  having  Been 'iiiar>' 
ried,  and  all  and  every  such  Son  and  Sons  shoiddd^fMI 
this  life  under  the  arc  of  21  years,  then  that  the^TMh 
tees  should  stand  possessed  of  the  Trust  Fuhda/%lrHMi 
much  thereof  as  should  not  be  apponKed  as  aftil^^taidi 
upon  Trust,  after  the  decease  of  the  Survivor  ^f  IViBSM 
Stone  and  Mary  Stone,  and  such  wiAt  &t  failure  of  Isise 
as  aforesaid,  to  transfer  and  pay,  %\i%  said  Infu&t  Fondij! 
unto  all  and  every  the  Child  and  Childrenr-  of  thd  Tes^ 
tator,  then  bom  or  thereafter  to  be  bom,  who  should  be 
living  at  the  decease  of  the  Survivor  of  Mary  Sttme  and 
WiUiam  Stone,  and  such  want  or  failure  of  Issue  as 


CASES  IN  CHANCERY. 

aforesaid',  and  the  Issue  then  living  of  such  of  them  as 
should  hare  died  in  the  lifetime  of  Mary  Stone  and  Wil- 
Uam  Stone,  or  the  Survivor  of  them,  or  of  the  Issue  of 
the  marriage,  if  any,  to  be  divided  amongst  them,  if  more 
than  one,  per  stirpes,  and  not  per  capita.  And  it  was 
thereby  provided  that,  in  case  any  Son  or  Sons  of  ffil'> 
Ham  Stone  by  Mary  Stone  should  depart  this  life  under 
the  age  of  21  years,  leaving  Issue  living  at  the  time  of 
his  or  their  death,  then  the  Issue  of  each  such  Son  so 
dying,  in  equal  proportions,  if  more  than  one,  should  be 
entitled  to  his  or  their  .Father's  share* 

The  Testator  died  in  February  1 829.    . 

The  Kll  was  filed  by  Jane  Piatt,  the  Widow  and 
Executrix  of  the  Testator,  against  Thomas  Pell  Plait 
and  George  Piatt,  the  Sons  and  Exelcutors  of  the  Tea* 
tator,  and  against  Mr.  and  Mrs.  Stone,  and  their  infant 
Child ;  and  also  against  the  Persons  who  were  the  Obli- 
gees in  the  Bond,  and  Trustees  of  the  Settlement  exe- 
cuted on  the  marriage  of  Mr.  and  Mrs.  Stone.  The 
question  in  the  Cause  was,  whether  Mr.  and  Mrs.  Stone 
were  entitled  to  claim  the  10,000  /.  under  the  Will,  and 
also  the  Sum,  to  the  same  amount,  secured  by  the  Bond 
and  Settlement,  or  whether  the  latter  was  a  satisfaction 
of  the  former. 

The  Solicitor-General  and  Mr.  Sidebottom,  for  the 
Defendants,  Thomas  Pell  Piatt  and  George 
Piatt: 

Although  there  is  a  material  difference  between  the 
Provision  made  by  the  Will  and  the  Provision  under  the 
Settlement,  still  the  one  is  a  satisfaction  of  the  other. 
The  sum  given  by  the  Will  is  a  Marriage  Portion,  and 
so  is  the  Provision    made  by  the  Settlement.    The 
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modification  is  quite  immaterial.     Trimmer  ▼•  Baym 


(a). 


Mr.  Pepys  and  Mr.  Wilbraham  for  the  Defendants, 
Mr.  and  Mrs.  Stone : 


By  the  Will,  the  Children  of  Mr.  and  Mrs.  5/ofie 
would  take  5,000  /.  only ;  by  the  Settlement,  the  whole 
10,000/.  is  settled  on  them.  The  Wife  has,  by  the 
Settlement,  the  whole  of  the  Income  for  her  separate 
use  :  by  the  Will,  she  has  the  Income  of  a  Moiety  only, 
and  that  not  for  her  separate  use.  The  Provisions  and 
the  Interests  of  the  Parties  under  the  two  Instruments, 
are  totally  different.  The  dispositions  made  by  the 
Will  and  by  the  Settlement,  in  the  event  of  there  being 
no  Children  who  are  entitled  to  take,  are  also  totally 
difierent  from  each  other ;  and  the  Residuary  Legatees 
ought  not  to  be  deprived  of  their  Interests  under  the 
Will.  The  Testator  has  permitted  the  Gift  by  the  Will 
to  remain  until  his  death.  This  is  not  a  Case  of  Satis- 
faction, nor  is  it  a  Case  of  Election,  which  must  arise 
upon  the  Will  itself.  Haynet  v.  Mko  (Jb) ;  Bay^h  v. 
Read  (c) ;  Bell  v.  Coleman  (d). 

The  SoUcitor-General,  in  reply : 

Lord  Eldon,  in  his  Judgment  in  Trimmer  v.  Bayne, 
says  :  **  But  the  rule  is  settled  that,  where  a  Parent,  or 
a  person  in  loco  parentis,  gives  a  Legacy  as  a  Portion," 
&c.  (e).  And  his  Lordship  afterwards  says :  ^  In  ordi- 
nary cases,  without  examining  whether  it  would  be  sa- 
tisfactory," &c.  (e).    In  that  Case  too  the  whole  Sum 


(a)  7  Ves.  508.  (b)  1  Bro.  C.  C.  lag. 

(c)  1  Ves.  jun.  057;  S.  C.  3  Bro.  C.  C.  19a. 

{d)  5  Madd.  22.  (e)  Sec  7  Ves.  515,  516. 
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was  differently  disposed  of  by  the  Will,  from  what  it  was 
by  the  Settlement.  Sir  W.  Grant  drew  the  distinction 
in  Hartopp  v.  Hartopp  (y*).  His  Honor  there  says :  "  It 
is  settled  that,  in  the  case  of  double  Provisions  by  a 
Father  for  a  Child  slight  circumstances  of  difference 
are  not  to  be  regarded  ;  at  least,  where  the  question  is 
not,  whether  a  Bounty  is  meant  to  satisfy  a  Debt,  but 
whether  one  Bounty  is  to  be  substituted  in  the  place  of 
another/'  In  every  Case  in  which  the  question  of  Sa- 
tisfaction has  arisen,  the  Will  must  have  been  permitted 
to  remain  unaltered,  for  otherwise  the  question  cannot 
arise.  The  Case  of  Bell  v.  Coleman  has  nothing  to  do 
with  the  present  case.  As  to  the  disposition  in  favour 
of  the  Residuary  Legatees,  it  is  an  incident  only 
to  the  Gift ;  for  they  are  not  the  objects  of  the  Gift. 
Xhe  sole  question  is,  whether  both  the  Provisions  are, 
or  are  not.  Marriage  Portions. 

• 

The  Vice-Chancellor  : 

This  Bill  is  filed  by  Jane  Piatt,  who  was  one  of  the 
Executors  of  the  Testator,  against  William  Stone  and 
Mary  his  Wife,  and  the  Residuary  Legatees :  and  the 
question  between  the  Residuary  Legatees  and  the  Defen- 
dants Stone  and  his  Wife,  is,  whether  they  are  entitled 
both  to  the  Legacy,  and,  also,  to  the  Sum  secured  by 
the  Bond. 


S2d  June. 


No^  it  is  a  settled  rule  of  this  Court,  where  a  Legacy 
is  given  to  a  Child  in  such  a  form  as  to  show  that  it 
was .  intended  as  a  Portion,  and  there  is  a  subsequent 
advance,  by  the  Father,  to  the  Child,  in  the  nature  of  a 
Portion,  that  the  subsequent  advance  should  be  an 


(/)  ^7  V^^  *®4-    '^^^  ^9*' 
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ademption  of  the  Legacy.  The  Court  is  not  in  the 
habit  of  attending  to  small  circumstances,  so  as  to  be 
induced  to  break  into  the  rule.  That  has  been  decided 
in  the  Case  of  Hariap  v.  WkUmurt  (g),  where,  (accord- 
ing  to  the  facts  of  the  Case,  as  they  appear,  not  by  the 
Report,  but  by  the  statement,  in  the  Note,  from  the  Re- 
gistrar's book),  there  was  a  Legacy  of  300  /.  given,  and 
a  payment  made  by  the  Father  t>f  soo  L,  and  it  was 
held  that  that  Payment  should  be  considered  as  an 
ademption  of  the  Legacy. 

Lord  Eldon,  in  reasoning  on  the  Case  of  Ex  parte 
Pye  (A),  goes  so  far  as^to  say  that,  if  a  Legacy  had  been 
givm  of  10,000  L  by  the  Will,  an  Advance  and  Set- 
tlement afterwards  made  of  5,000 1^  it  might  be  consi- 
dered as  an  ademption  of  the  Legacy.  I  mention  that, 
because  it  does  appear,  in  this  Case,  that  the  Sum  ^diich 
the  Child  is  to  take,  by  virtue  of  the  Settlement,  is  not, 
in  the  event  of  ftiilure  of  the  Issue  of  the  marriage,  to 
go  in  the  same  way  as  it  would  have  gone  according  to 
the  disposition  of  the  Will.  There  is  some  difference 
in  that  respect ;  but  I  apprehend  that  it  is  not  a  mate- 
rial difference,  certainly  not  so  material,  as  between 
200 /•  and  300/.,  or,  10,000  2.  and  5,000/. 

According  to  the  reasoning  of  Lord  Hardwkke,  in  the 
Case  of  AUeyn  v.  AUtyn  (t),  it  would  appear  that,  if 
the  Fund  was  given  to  the  ChiM,  for  life  only,  that 
should  not  be  considered  as  an  ademption  of  the  Le- 
gacy given  to  the  Child  by  the  Will.  I  take  it  that 
that  doctrine  is  not  applicable  to  Cases  where,  though 
the  Interest  of  the  Fund  is  given  to  the  Child  for  Ufe 

{g)  1  P.W.  681.        (A)  18  Vet,  140,     •   (i)  9  Ves.  37. 
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only ;  yet  it  happens  to  be  a  part  of  the  Case  that  the 
Fand  itself  is  settled  ia  such  a  way  as  that  the  Interest 
is  given  to  the  intended  Husband  for  his  life,  with  re* 
maunder  to  the  Children,  in  such  a  form  that^  if  the 
QiQiUgen  should  attain  21,  they  would,  become  abeo- 
hitely  entiUed  to  the  Fund. 


513 


1830. 


Platt 
Platt. 


1  Jly  opinion  is.  that  I  am  bound  to  say,  looking  at  the 
^eyeral  Cases  that  have  been  decided  upon  the  pointy 
that  the  Bond  and  the  Settlen^ent  must  be  taken  as  a 
Satisftetion  of  the  Legacy,  and  that  the  Parties  are  not 
entitled  to  receive  the  Legacy. 


1830: 
24th  May. 

Pawerm 
Appointment. 


BRAY  V.  HAMMERSLEY. 

15 Y  an  Indenture  of  the  25th  of  November  1805,  and 
ipad^  between  Broad  Malkin,  Esq.,  of  the  first  part . 
fUizabeth  Spode,  Spinster,  of  the  second  part ;  Josiah  rj — . 

Spode,  her  Father,  of  the  third  part ;  and  William  Spode  Settlement,  a 
and  Joiiah  Spode  the  Younger  of  the  fourth  part ;  being  Fund  was  vetted 
the  Settlement  Wj&de  previous  to  the  Marriage  between  Xrustft^^l and 
Broad  Malkin  and  Elizabeth  Spode,  the  sum  of  8,000  L,  every  the  Child 
which  was  secured  by  the  Bond  o(  Josiah  Spode  the  an<l  Childen  of 
Father,  was  assigned,  toWilUam  Spode  and  Josiah  Spode  gueh  Shares  at 

the  Younger,  in  Trust  for  Elizabeth  Spode,  for  her  life,  such  age  or 

ages,  time  or 
times,  and  sub- 
ject to  such  Conditions,  Restrictions  and  Limitations  as  the  Wife,  in  case 
she  survived  her  Husband,  should  appoint.    There  was  one  Child  only 
<^  thendarriage.    The  Wife  appointed  the  Fund  to  that  Child,  for  her 
separate  use,  for  life,  and,  after  her  decease,  to  such  Persons  as  the  Child 
should  appoint,  and,  in  default  of  such  Appointment,  to  the  Executors 
^oir 'Administrators  of  the  Child.    Held  that  the  Power  in  the  Settlement 
.  was  wdl  e;i^rised«  . 
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for  her  separate  use,  and,  after  her  decease*  in  case' 
Broad  Malkin  should  survive  her,  in  Trust  for  Broad 
Brat  Malkin  for  his  life,  and,  after  the  decease  of  the  Sorvi- 

„        '  vor^  in  IVust  for  all  and  every  the  Child  and  Children 

of  the  said  Elizabeth  Spode  by  Broad  Malkin  to  be  be- 
gotten, in  such  Shares  and  Propoitions,  and  to  be  paid 
at  such  age  or  ages,  time  or  times,  and  with  such  benefit 
of  Survivorship,  or  otherwise,  or  subject  to,  with  and 
under  such  Conditions,  Restrictions  and  Limitations  over; 
the  same  to  be  always  for  the  benefit  of  some  one  or 
more  of  such  Child  or  Children  as  Broad  Malkin  and 
Elizabeth  Spode,  at  any  time  or  times,  by  any  Deed  or 
Deeds,Writing  or  Writings,  with  or  without  Power  of  Re- 
vocation, to  be  by  both  of  them  sealed  and  delivered  in 
the  presence  of  and  attested  by  Two  or  more  credible 
Witnesses,  should  jointly  appoint ;  and,  for  want  or  in 
default  of  such  joint  Appointment,  and  in  case  Eiizahetk 
Spode  should  survive  Broad  Malkin,  but  not  otherwise, 
then  in  Trust  for  all  and  every  the  Child  and  Children 
of  Elizabeth  Spode  by  Broad  Malkin  to  be  begotten,  in' 
such  Shares  and  Proportions,  and  to  be  paid  at  such  age 
or  ages,  time  or  times,  and  with  such  benefit  of  Survi- 
vorship, or  otherwise,  and  subject  to,  with  and  nnder 
such  Conditions,  Restrictions  and  Limitations  over,  the 
same  to  be  always  for  the  benefit  of  some  one  or  more  of 
such  Child  or  Children,  as  Elizabeth  Spode,  alone,  at  any 
time  or  times,  by  any  Deed  or  Deeds,  Writing  or  Writings, 
either  with  or  without  Power  of  Re  vocation,  to  be  by  her 
sealed  and  delivered  in  the  presence  of  and  attested  by 
Two  or  more  credible  Witnesses,  or  by  her  last  Will  and 
Testament  in  writings  or  any  writing  in  the  nature  of  her 
last  Will  and  Testament,  to  be  by  her  signed  and  pub- 
lished in  the  presence  of  and  to  be  attested  by  the  like 
number  of  Witnesses,  should  appoint ;  ^d  for  want,  or 
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in'  default  of  such  joint  appointment  by  the  said  Broad 
Malkin  and  Elizabeth  Spode  as  aforesaid,  and  in  case 
Elizabeth  Spode  should  die,  in  the  lifetime  of  Broad  Bbat 
Malkiuy  leaving  him  surviving,  whereby  the  sole  ap- 
pointment would  not  take  effect  as  aforesaid,  or  for 
want  of,  or  in  default  of  such  direction  or  appointment 
by  Elizabeth  Spode  so  given  and  reserved  to  her  in  the 
event  of  her  surviving  Broad  Malkin,  in  Trust  for  all 
and  every  the  Child  and  Children  of  Elizabeth  Spode 
and  Broad  Malkin,  equally  to  be  divided  amongst  them, 
if  more  than  one,  share  and  share  alike ;  and  in  case 
there  should  be  but  one  such  Child,  then  in  Trust  for  such 
only  Child,  for  his,  her  or  their  Portion  and  Portions,  the 
Part  or  Share,  Parts  or  Shares,  of  such  of  them  as  should 
be  a  Son  or  Sons,  to  be  paid  at  his  or  their  age  or  respec- 
tive i^es  of  21  years ;  and  the  Part  or  Share,  Parts  or 
Shares,  of  such  of  them  as  should  be  a  Daughter  or 
Daughters,  to  be  paid  at  her  or  their  age  or  respective 
ages  of  21  years,  or  day  or  respective  days  of  Marriage, 
which  should  first  happen. 

Broad  Malkin  died  in  1806,  without  having  joined 
with  his  Wife  in  making  any  appointment  of  the  8,000  /• 
and  leaving  Saba  Eliza  Bray,  the  Plaintiff's  Wife,  the 
only  Issue  of  the  marriage,  him  surviving. 

On  the  1  ith  of  April  1827,  Elizabeth  Malkin  executed 
a  Deed-poll,  in  the  presence  of  and  attested  by  Two 
credible  Witnesses,  whereby,  after  reciting  the  Bond, 
and  the  Settlement  of  the  25th  of  November  1805,  and 
also  reciting  the  Death  of  Broad  Malkin,  and  that  Saba 
EUza  Bray  was  the  only  Child  of  the  marriage,  and 
that  there  never  was  any  other  Child,  and  that  Elizabeth 
Malkin  was  tl)yen  desirous  of  exercising  the  power  of 

Vol.  III.^  N  N 
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tppointment  given  to  her,  by  the  Settlement,  in  the 
event  which  had  happened  of  her  surviving  her  Hns- 
Oray  band;  it  was  witnessed  that  Elizabeth  Malkin,  in  exer- 
cise  of  that  power,  did  appoint  that  the  Defendant 
William  Hammersley,  formerly  William  Spode,  and  Joiiah 
Spade  the  Younger,  should  stand  possessed  and  inte- 
rested of  and  in  the  8,000  /.  secured  by  the  Bond,  (sub- 
ject only  to  Defendant  Elizabeth  Malkin*s  Life  Interest 
therein),  upon  Trust,  immediately  after  her  decease,  to 
pay,  assign  and  transfer  the  said  Trust  Monies  and  Se- 
curities, unto  such  Person  or  Persons^  for  such  Interest 
or  Interests,  and  in  such  Parts,  Shares  and  Proportions, 
upon  such  Trusts,  and  to  and  for  such  ends,  intents  and 
purposes,  and  with,  under  and  subject  to  such  Provisions 
and  Restrictions,  or  otherwise  in  such  manner  and  form 
as  Saba  Eliza  Bray,  at  any  time  or  times,  and  from 
time  to  time  during  the  life  of  Elizabeth  Malkin,  or  after 
her  decease,  and  notwithstanding  her  then  present  or 
any  future  Coverture,  by  any  Deed  or  Deeds,  Writing 
or  Writings,  with  or  without  power  of  revocation,  to  be 
by  her  sealed  and  delivered  in  the  presence  of  and  at- 
tested by  Two  or  more  credible  Witnesses,  or  by  her  last 
Will  and  Testament  in  writing,  or  any  Codicil  or  Codicils 
thereto,  or  other  Writing  purporting  to  be,  or  in  the 
nature  of  her  last  Will  and  Testament,  to  be  by  her 
signed  and  published  in  the  presence  of  Two  or  more 
credible  Witnesses,  should  appoint,  and,  in  default  of 
such  appointment,  then,  as  to  such  part  or  parts,  if  any, 
o(  the  said  Trust  Monies  and  Securities,  or  the  Interest 
and  Yearly  Income  thereof  whereunto  such  appointment 
should  not  extend,  or  as  to  which  the  same  should  be  par- 
tial or  incomplete,  but  subject,  and  without  prejudice 
thereto,  upon  Trust,  during  the  life  of  Saba  Eliza  Bray, 
to  apply  the  Income  of  the  said  Trust  J&Ionies  for  her 
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separate  uae,  and,  from  and  after  the  decease  of 
Saba  Eliza  Bray  to  pay,  transfer  and  assign  the  said 
Trast  Monies  and  Securities,  or  such  unappointed  part  Brat 

or  parts  thereof  as  aforesaid,  unto  the  Executors  or  Ad- 
ministrators of  Saba  Eliza  Bray,  as  part  of  her  Personal 
Estate. 

Saba  Eliza  Bray,  by  her  Will,  signed  and  published 
in  the  presence  of  and  attested  by  Two  credible  Wit^ 
aesses,  and  bearing  date  the  3d  of  January  1828,  after 
reciting  the  Bond  and  Settlement,  and  the  death  of 
Broad  Malkin,  and  that  she  was  the  only  Child  of  Broad 
Malkin  and  Elizabeth  his  Wife,  and  also  reciting  the 
Deed-poll  of  the  1  ith  of  April  1827,  did,  in  exercise  of 
the  power  to  her  given  by  the  Deed-poll,  direct  that  the 
Defendant  William  Hammersky  and  Josiah  Spode  the 
Younger  should  stand  possessed  of  the  8,000  /.,  from 
and  after  the  decease  of  Elizabeth  Malkin,  in  Trust  for 
the  absolute  benefit  of  the  Defendant  William  Ham- 
mersley,  formerly  William  Spode,  his  Executors  and 
Administrators. 

m 

Saba  Eliza  Bray  died  on  the  16th  of  May  1828. 

The  Bill  was  filed  by  her  Husband,  insisting  that  Saba 
Eliza  Bray  had  no  power  to  dispose  of  the  8,000  /.,  by 
her  Will,  but  that,  upon  her  death,  it  became  vested 
in  the  Plaintiff,  as  her  legal  Personal  Representative. 
It  charged  that  no  valid  appointment  of  the  8,000  /. 
under  the  power  contained  in  the  Settlement  of  the 
25th  of  November  1 805,  had  ever  been  made,  and  that, 
if  any  such  Instrument  as  the  alleged  Deed-poll  of 
April  1827,  was  really  made, yet,  inasmuch  as  Saba  EUxa 
Bray  was  the  only  Child  of  the   marriage  of  Broad 
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Malkin  and  Elizabeth  Malkin,  and  there  never  was  any 
other  Child  of  the  marriage,  that  the  Defendant,  Etiza* 
Brat  ^^^  Malkin  was  not  authorized,  by  the  Trusts  and 

Powers  in  the  Settlement  of  the  25th  of  November* 
1805,  to  .make  any  appointment  of  the  8,000  2.,  or  to 
appoint  the  same  so  as  to  give  it  to  Saba  Eliza  Bray  for 
her  sole  and  separate  use,  or  to  give  to  her  a  power  of 
appointing  the  8,000  /.  by  will. 

The  Bill  prayed  that  it  might  be  declared  that  the 
Plaintiff  was  entitled,  under  the  circumstances  aforesaid, 
to  the  8,000  /•  upon  the  death  of  the  Defendant  Eliza- 
beih  Malkin,  and  that  that  sum  might  be  secured. 

Mr.  Presion  and  Mr.  W.  Russell,  for  the  Plaintiff, 
argued,  1st,  that  the  power  given,  to  Mrs.  Malkin,  by 
the  Settlement  of  1805,  was  a  power  of  Distribution 
only,  and  that,  as  Mr.  and  Mrs.  Malkin  had  one  Child 
only,  the  power  had  become  incapable  of  execution. 
Campbell  v.  Sandys  {a) ;  2d,  that  the  power  did  not  au- 
thorize Mrs.  Malkin  to  give  a  power  of  appointment, 
because  delegatus  non  potest  delegare. 

The  Solicitor-General  and  Mr.  J.  Wilson  appeared 
for  the  Defendants;  but 

The  Vice-Chancellor,  without  hearing  them,  said  that 
the  words  by  which  the  power  in  this  Case  was  given, 
were  more  extensive  than  the  words  by  which  the  power 
was  given  in  Campbell  v.  Sandys ;  that  he  did  not  see 
any  reason  why  the  power  should  not  be  executed  in  the 
manner  in  which  it  had  been  exercised  by  Mrs.  Malkin ; 
that  an  only  Child  was  as  much  comprehended  under 

(a)  1  Scho.&  Lef.  281. 
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the  words  of  the  power  as  if  there  had  been  more  Chil- 
dren than  one,  except  for  the  purpose  of  Distribution : 
that  the  power  was  capable  of  being  exercised  as  to  the         Bray 

time,  and  as  to  the  Conditions,  Restrictions  and  Limita-  ,,        ^* 

J.-  J  t  1 1  It  ^    Hammerslit. 

tions ;  and  he  could  not  say  that  the  appomtment  made 

by  Mrs.  Malkin  was  a  bad  exercise  of  the  power. 

Bill  dismissed. 


18*10 : 
CODRINGTON  v.  CODRINGTON.  i6th  June. 


^ 


In   1763,  Sir   William  Codrington,  being  Tenant  for         Answer. 

Life  of  Estates  in  Gloucestershire,  with  Renutinder  to  *__^ 

William  Codrington,  Esq.,  his  eldest  Son  in  tail,  joined  The  original 

with  his  Son  in  conveying  the  Estates,  to  John  Buxton,  ^1"  *?"«^^  '? 
•.  :     ^  set  aside  an  Ap- 

ia order  to  make  him  Tenant    to    the  pnecipe,  for  pointmentonthe 

the  purpose  of  suffering  a  Recovery,  which  it  was  ground  of  fraud. 
declared  should  enure  to  the  use  of  such  persons  and  ^Yien  aniend- 
for  such  Estates  as  Sir  Wm.  Codrington  and  his  Son  ed  his  Bill,  and 
should,  during  their  joint  lives,  by  any  Deed  or  Deeds,  3lS  wS"^ 
under  both  their  hands  and  seals,  to  be  executed  and  theAppointment 
attested  by  Two  or  more  credible  Witnesses,  appoint ;  ^^  executed 
and,  in  default  of  such  appointment,  to  the  use  of  Sir  ^^j^  ^|^^^  ^^^ 
Wm.  Codrington,  for  life,  with  Remainder  to  his  Son  in  PiaiutiflTs  Case 
tail  male,  with  Remainder  to  Sir  Wm.  Codrington  in  ^1°!^^"^^^^^ 
fee.    The  Recovery  was     suffered    in    Easter  Term,  equiuble  invali- 

3  Geo.  3.     By  Indentures  of  the  19th  and  20th  of  Matf  <l>ty,  the  inqui- 

nes  werp  irrele* 
1776,  Sir  Wm.  Codrington  and  his  Son,  for  certain  va-  ^^^^^  ^^^^  ^^^^^^ 

luable  considerations,  moving  from  the  former  to  the  fore  need  not  be 
latter,  and  in  exercise  of  the  power  reserved  to  them  a«  answered. 
before  mentioned,  appointed  and  conveyed  the  Estates 
to  Sir  Wm,  Codrington  in  fee.    In  1 792  Sir  Wm.  Cod- 
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rington  died,  having  deviaed  the  Estates  to  bis  Nephew, 
the  Defendant  Sir  C.  B.  Codrington,  for  life,  with  Re- 
CoDEiKGTOM  maindcrs  to  his  first  and  other  Sons  in  tail  male.    In 

mm  _ 

^         *  1816  Wm.  Cndrinston,  y^ho  on  his  Father's  death  be- 

In  1828  the  Bill  in  this  Cause  was  filed,  by  a  person 
calling  himself  Sir  IVm.  Raimond  Codrington,  and  al- 
leging that  he  was  the  only  Son  of  Sir  fVm.  Codrington, 
the  Son,  against  Sir  C.  jB.  Codrington,  and  his  eldest 
Son,  praying  that  the  Appointment  and  Conveyance  of 
May  1 776  might  be  declared  to  hare  been  obtained  by 
Sir  W.  Codrington,  the  Father,  from  his  Son,  by  fraud, 
and  for  an  inadequate  Consideration,  and  might  be  set 
aside  in  Equity,  and  that  the  Plaintiff  might  be  declared 
to  be  entitled  to  an  Estate  Tail,  in  possession,  in  the 
Estates,  under  the  Conveyance  and  Recovery  of  1763, 
and  that  Sir  C.  B,  Codrington  (who  had  been  in  posses- 
sion of  the  Estates  ever  since  the  decease  of  Sir  IVm. 
Codrington,  the  Father),  might  account,  to  the  Plaintiff, 
for  the  Rents. 

Sir  C.  JB.  Codrington,  in  his  Answer,  denied  all  the 
allegations  of  Fraud  and  inadequacy  of  Consideration 
contained  in  the  Bill,  and  added  that  the  Plaintiff  was 
not  the  person  he  stated  himself  to  be,  and  was  not 
bom  in  lawful  wedlock,  but  was  illegitimate. 

The  Plaintiff  then  amended  his  Bill,  by  introducing 
certain  allegations,  on  which  the  following  Interroga- 
tories were  founded  :  ''  Whether  the  said  Indentures  of 
the  19th  and  20th  days  of  May  1776  are,  or  do  not 
purport  to  be,  under  the  hands  and  seals  of  Sir  Wm. 
Codrington  the  Father,  and  Sir  Wm.  Codrington  the 
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Son,  in  the  said  amended  Bill  named,  or  how  otherwise: 
and  whether  their  Execution  of  the  said  Indentures  re- 
spectively is  not  attested  by  Two,  or  some  and  what  Codrikotom 
number  of  credible  Witnesses,  or  how  otherwise :  and 
whether  the  said  Attestations  do  not  severally  express 
the  facts  of  the  said  Indentures  being  signed,  sealed  and 
delivered,  by  the  said  Sir  Wm.  Codrington  the  Father, 
and  Sir  Wm.  Codrington  the  Son,  in  the  presence  of  the 
attesting  Witnesses,  or  how  otherwise :  and  that  the 
said  Sir  C  B.  Codrington  may  set  forth,  in  words  at 
length,  the  form  in  which  the  execution  of  the  said 
Indentures  of  the  igth  and  20th  days  of  May  1776,  by 
the  said  Sir  fVm.  Codrington  the  Father,  and  Sir  Wm. 
Codrington  the  Son,  are  attested." 

Sir  C.  B,  Codrington,  by  his  Answer  to  the  amended 
Bill,  submitted  and  insisted  that,  regard  being  had  to 
the  several  matters  and  things  specified  and  set  forth  in 
Jiis  Answer  to  the  original  Bill,  and  to  the  fact  that  the 
Indentures  of  May  1776  formed  part  of  his  Title,  and 
not  of  the  Plaintiff's  pretended  Title,  and  that  the  at- 
testation and  execution  of  those  Indentures  formed 
part  of  such  Indentures,  the  Plaintiff  had  no  right 
whatever  to  enquire  of  him,  and  he  was  not  bound 
to  answer,  and,  therefore,  refused  to  answer,  unless 
compelled  by  the  order  of  the  Court,  the  Interrogatories 
before  set  forth. 

The  Plaintiff  excepted  to  the  Answer,  on  account  of 
such  refusal,  and  the  Exceptions  were  allowed  by  the 
Master.  The  Plaintiff  then  excepted  to  the  Master's 
Report,  and  that  Exception  now  came  on  to  be 
argued. 
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Mr.  Knight  and  Mr.  T.  H.  Hall,  in  support  of  the  EX' 
ceptions,  said  that  this  was  the  Case  of  a  Deed  sought  to 
be  set  aside^  and  not  of  an  Instrument  which  formed 
part  of  the  Defendant's  Title,  Beckford  v.  Wildnum  (a), 
Ovey  V.  Leighion  (A). 

The  Solicitor-General,  Mr.  Pepys,  and  Mr.  EUi$on, 
in  support  of  the  Master's  Report : 

It  is  settled  that  a  Defendant  may,  by  Answer,  protect 
himself  from  answering,  where  the  matter  is  crimina- 
tory,  or  would  defeat  his  Title.  A  Plaintiff  has  no 
right  to  the  production  of  a  Defendant's  Defence,  be- 
fore the  hearing.  A  Pkdntiff  claiming  as  Tenant  in 
Tail,  has  a  right  to  the  production  of  the  Deeds  creating 
the  Entail,  but  not  of  those  that  were  executed  for  the 
purpose  of  barring  the  Entail.  Battison  v.  Farrington 
(c).  Lady  Shaftesbury  v.  Arrowsmith  {d).  The  best 
Evidence  that  the  Plaintiff  could  have  of  the  mode  in 
which  the  Deeds  of  May  1 776  were  executed  and  at- 
tested, would  be  by  a  production  of  those  Deeds ;  but, 
if  he  were  to  apply  to  have  them  produced,  the  Court 
would  refuse  it.  How  then  can  he  obtain  indirectly, 
what  the  Court  would  refuse  if  applied  for  directly? 
Vamittart  v.  Barber  (e).  These  Deeds  are  not  part  of 
the  Plaintiff's  Case,  and  he  has  no  right  to  have  that 
set  out  which  would  damage  the  Defendant.  The  Case 
which  the  Plaintiff  makes,  depends  upon  the  l^al  vali- 
dity of  the  Deeds,  and  his  right  to  have  equitable  relief. 
The  object  of  the  Amendments  was  to  show  that  the 


(a)  16  Vcs.  438. 

(b)'  2  Sim.  &  Stu.  234. 

(0  2  P.  W.  l^g,Motc. 


(i)  4  Ves.  66. 
(e)  9  Price,  641. 
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Deed  had  no  legal  ralidity.  This  was  an  abandonment 
.of  the  original  Case,  which  rests  upon  fraud.  The 
Plaintiff's  object,  in  amending  his  Bill,  was  to  establish  Codrinotok 
a  case  of  legal  invalidity,  which  he  could  not  have  put  p 
upon  the  Record ;  for  then  the  Defendant  might  have 
demurred.  The  Interrogatories  are  wholly  irrelevant ; 
and  the  74th  of  the  New  Orders  authorizes  the  Master, 
in  deciding  on  the  sufficiency  or  insufficiency  of  an  An- 
swer, to  take  into  consideration  the  relevancy  or  irrele- 
vancy of  an  Interrogatory.  The  prayer  of  the  Bill  is 
not  adapted  to  the  Case  attempted  to  be  made ;  for  there 
is  nothing  on  the  Record  which  authorizes  the  introduc- 
tion of  new  facts;  the  Case,  as  stated  on  the  Record, 
being  one  of  Legal  validity  and  Equitable  invalidity. 

Mr.  Knight,  in  reply : 

A  Defendant  has  no  right  to  decide,  for  himself,  whe- 
ther an  Interrogatory  is  or  is  not  relevant.  Is  it  not 
material  for  a  Plaintiff,  who  is  impeaching  a  Deed  for 
Fraud,  to  know  the  Names  of  the  Witnesses  (/),  in 
order  that  he  may  examine  them,  and  ascertain,  from  the 
persons  who  were  present  at  the  transaction,  all  the  de- 
tails of  it  ?  Sir  C.  JB.  Codrington  nowhere  states  that 
the  Power  was  legally  executed ;  and,  therefore,  the 
Plaintiff  has  a  right  to  know  whether  he  is  to  be  met  by 
a  Legal  or  an  Equitable  defence.  He  has  a  right  to 
know  whether  he  is  to  go  on  at  Law  or  in  Equity ; 
otherwise  it  may  turn  out,  at  the  hearing,  that  he  has 
incurred  expense  to  no  purpose.  The  Deed  being  at 
issue,  everything  relating  to  it  is  at  issue,  and  a  Defen- 
dant has  no  right  to  withhold,  from  a  Plaintiff,  that  In- 
formation which  will  enable  him  to  judge  in  what  Court . 
he  is  to  sue. 

(/)  The  Interrogatories  did  not  ask  who  the  Witnesses  were. 
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The  Vice-Chancellob  : 
^  The  question  is,  whether  the  Statements,  in   the 

CODRINGTON 

amended  Bill,  as  to  the  execution  and  attestation  of 
CoDRiHGTOK.  ^'^  Appointment  of  May  1776,  are  material  to  the 

Plaintiff's  Case.  It  is  clear,  on  the  face  of  the  Bill, 
that  the  Plaintiff  has  framed  his  Case,  and  asked  Relief 
on  the  ground  that  the  Appointment  is  valid  at  Law, 
but  invalid  in  Equity.  He  affirms  that  the  Deeds,  by 
which  the  Appointment  was  made,  are  valid  at  Law,  and 
states  a  Case  of  Equitable  invalidity.  He  avers,  ex- 
pressly, that  the  Indentures  of  May  1 776  are,  or  purport 
to  be,  under  the  hands  and  seals  of  Sir  Wm*  Codringtm 
ihe  Father,  and  Sir  Wm,  Cadrington  the  Son,  and  that 
theijr  execution  of  those  Indentures'  isespectively,  is  at- 
tested by  Two  credible  Witnesses,  and  that  the  said 
Attestations  severally  express  ijie  fact  of  the  said  In- 
dentures being  signed,  sealed  and  delivered,  by  Sir 
Wm,  Codrington  the  Father,  and  Sir  Wm,  Codrmgton 
the  Son,  in  the  presence  of  the  attesting  Witnesses,  and 
it  does  not  appear  that  the  Answer  of  the  Defendant  to 
those  facts,  either  way,  would  affect  the  Plaintiff's  Case. 
The  only  effect  of  giving  an  Answer  might  be  to  show 
that  the  Deeds  were  not  good  at  Law ;  but,  as  the  Plain- 
tiff puts  his  Case  on  the  ground  that  he  has  not  got 
the  legal  Title,  any  Answer  that  the  Defendant  could 
give  to  these  Interrogatories  would  be  entirely  immate- 
rial to  the  facts  put  in  Issue ;  and  I,  therefore,  think 
that  the  Exception  to  the  Master*^  Report  ought  to  be 
overruled, 

Exception  overruled. 
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JUDDd.JUDD.  1830: 

39d  June. 


^. 


John  SPILLER  by  his  Will,  bearing  date  the  15th  ^^ 

day  of  September  1815,  devised  and  bequeathed  the  Construction. 
whole  of  his  Real  and  Personal  Estate  and  Effects  unto  llcmofeness. 
his  Brother,  William  Spiller,  and  Charles  Hobbs,  and  to  """• 

the  Survivor  of  them,  and  to  the  Heirs,  Executors,  or  Q,^j>?ugj  hlsRe- 
Administrators  of  such  Survivor,  upon  Trust  whereas  he  siduary  Estate 
had  already,  upon  the  marriage  of  his  Daughter  Sarah  ^  Trustees,  in 
Judd,  with  William  Judd  vested,  in  the  Names  of  his  the  Income  of 
'said  Brother  William  Spiller  and  Charles  Hobbs,  certain  one  Third  Part 
Leasehold  Premises  and  Property,  to  the  amount  of  300  h  ^^^.^^  for^ifT 
per  annum,  together  with  a  House  situate  at  Norwood,  and  upon  her 

in  Trust  for  the  use  and  benefit  of  his  said  Daughter  ^^^^*  ^^  »^n^ 
gy       t    r  •        •  possessed  of  that 

Sarah  Judd,  for  the  term  of  her  natural  life,  mdepen-  Third  in  Trust 

dently  of  her  Husband ;  his  Will  was,  and  he  thereby  for  her  Child  or 
ordered  and  directed  that  the  value  of  the  said  Property  ^  traiTsfen^  to 
or  Annuity  of  300  /.  per  annum,  and  the  House  at  Nor-  them  on  their 

wood  so  vested  in  Trust  for  the  use  and  benefit  of  his  f^^J^^^^  «5 ; 

but  m  case  his 
said  Daughter  Sarah  Judd  as  aforesaid,  should  be  con-  Daughter  should 

sidered  to  be  part  of  the  Residue  of  his  Real  and  Personal  leave  but  one 
Estate  and  Effects,  it  being  his  Will  and  Desire  that  ^ly^^^  then  Ujc 
his  three  Children,  the  said  Sarah  Judd,  Mary  Caroline  whole  of  the 

Haswell,   and  Lavinia  Spiller  might  have,  share  and  ^nc  Third  Part 

'  ^  ®  /«  to  go  to  such 

share  alike,  of  his  Property  as  they  had  of  his  affection,  only  Child,  on 

and  that  the  whole  of  such  the  Residue  of  his  Estate  his  attaining 

35,  and  be 
transmissible  to 
his  Executors,  and  in  case  his  Daughter  should  leave  no  Child  her 
surviving,  or  in  case  she  should  leave  a  Child  who  should  not  attain  35, 
then  over :  Held  that  the  Children  were  not  intended  to  take  vested 
interests  until  they  attained  85,  and  that,  therefore,  the  Bequest  to  them 
was  void  for  remoteness. 
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and  Effects,  both  Real  and  Personal^  might  vest,  in  his 
said  Trustees,  in  Trust  for  the  sole  use  and  benefit  of 
Jtod  his  said  three  ChUdren,  Sarah  Judd,  Maty  CaroUiu 

Hastoell,  and  Lavinia  Spiller,  in  manner  and  form  there- 
inafter expressed  and  declared   concerning   the  same, 
that  is  to  say,  upon  Trust  that  the  said  Trustees  should 
stand  seised  and  possessed  of  all  the  Residue  of  his  Real 
and  Personal  Estate  as  aforesaid,  subject  to  the  Annui- 
ties and  Legacies  given  in  and  by  his  Will,  in  Trust,  as 
to  one  Third  Part  thereof,  for  the  use  and  benefit  of  his 
said  Daughter,  Sarah,  for  life,  independently  of  her  then 
present  or  any  future  Husband,  and  not  be  subject  or 
liable  to  the  Debts,  Engagements,  intermeddling  or  con- 
trol of  the  said  fVilliam  Judd,  or  any  future  Husband. 
And  he  directed  the  Trustees  of  his  Will  for  the  time 
being,  to  pay,  into  the  proper  hands  of  his  said  Daughter 
Sarah,  during  her  Life,  the  full  one  Third  Part  or  Share 
of  the  net  Rents,  Issues,  and  Profits,  arising  or  to  arise, 
out  of  the  Residue  of  his  Real  and  Personal  Estate  and 
Effects ;  and,  upon  the  Death  of  his  Daughter  Sarak, 
it  was  his  Will  and  Desire  that  his  said  Trustees  should 
stand  seised  or  possessed  of  the  said  one  Third  Part  or 
Share  of  his  Residuary  Estate,  in  Trust  for  the  Child  or 
Children  of  the  body  of  his  said  Daughter  Sarah,  law- 
fully begotten,  if  more  than  one,  share  and  share  alike, 
according  to  the  nature  and  quaUty  thereof,  and  to  be  paid, 
assigned,  and  transferred  to  them,  by  his  Trustees,  upon 
their  severally  and  respectively  attaining  the  age  of 
25  years ;  but,  in  case  his  said  Daughter  Sarah  should 
leave  but  one  Child  her  surviving,  then  the  whole  of 
such  one  Third  Part  or  Share  of  the  Residue  of  his  Real 
and  Personal  Estate  and  Effects,  should  go  to  and 
become  the  Property  of  such  only  Child,  upon  his  or 
her  attaining  the  age  of  25  years,  and  be  transmissible  to 
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his  or  her  Heirs,  Executors,  or  Administrators ;  and,  in 
case  his  said  Daughter  should  leave  no  Child  of  her 
body  her  surviving,  or  in  case  she  should  leave  a  Child 
or  Children,  who  should  not  attain  the  age  of  25  years^ 
then  he  directed  that  the  said  one  Third  Part  or  Share 
of  the  Residue  of  his  Real  and  Personal  Estate  and 
Effects  so  bequeathed,  to  his  said  Daughter  Sarah,  for 
her  life  and  her  Children  as  aforesaid,  should  go  and 
accrue  to  the  Survivors  or  Survivor  of  them,  his  said 
Daughters  Mary  Carolifie  Haswett  and  Lavinia  Spiller, 
and  be  subject  to  the  same  Trusts,  for  the  benefit  of 
them  and  their  respective  Children,  as  were  thereinafter 
mentioned  and  directed  with  respect  to  their  original 
Third  Parts  or  Shares  therein  given,  devised  and  be- 
queathed to  them :  and  the  Testator,  after  stating  that 
he  had  furnished  the  House  of  his  Daughter  Sarah  at 
Norwood,  and  it  being  his  intention  to  put  his  three 
Children  as  much  upon  an  equal  footing  as  possible, 
gave,  to  each  of  his  two   Daughters,  Mary  Caroline 
Haswell  and  Lavinia  Spiller,  800/.  as  an  equivalent 
for  the   Furniture  given   to  his    Daughter   Sarah  as 
aforesaid,  unless  he  should,  in  his  lifetime,  give,  to  his 
said  two  Daughters  respectively,  an  equivalent  for  such 
Furniture :  And  as  to,  for  and  concerning  one  other 
Third  Part  or  Share  of  his  Residuary  Estate,  he  gave, 
devised  and  bequeathed  the  net  Rents,   Issues   and 
Profits  arising  or  to  arise  therefrom  or  thereout,  to  his 
Daughter  Mary  Caroline  Htmoell,  for  her  own  absolute 
use  and  benefit,  for  her  natural  life,  independently  of 
any  Husband  she  might  intermarry  with,  and  firom  and 
after  her  decease,  it  was  his  Will  and  Desire  that  his 
Trustees  should  stand  seised  or  possessed  of  the  said 
one  Third  Part  or  Share  of  the  said  Residuary  Estate, 
in  Trust  for  the  Child  or  Children  of  the  body  of  his 
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said  Daughter  Mary  Caroline  Uaawell,  lawfully  to  be 
begotten,  if  more  than  one,  share  and  share  alike^  upon 
JvDU  t^eir  severally  and  repectively  attaining  the  age  of 

95  years,  and  if  she  should  leave  but  one.  Child  her  sur- 
viving, who  should  attain  the  age  of  25  years,  then  the 
whole  of  such  one  Third  Part  or  Share  of  his  Residuary 
Estate  and  Effects  should  go  to  such  Survivor,  his  or 
her  Heirs,  Executors  or  Administrators;  bat,  in  case 
there  should  be  no  such  Child  of  her  body  who  should 
attain  the  age  of  25  years,  then  the  said  one  Third 
Part  or  Share  of  his  said  Residuary  Estate  diouU 
go  and  accrue  to  the  Survivors  or  Survivor  of  his 
Daughters  Sarah  and  Lavinia,  and  be  subject  to  the 
same  Trusts,  for  the  benefit  of  them  and  their  respective 
Children,  as  was  therein  mentioned  and  directed  with 
respect  to  their  original  Third  Parts  or  Shares,  in  case 
they  or  either  of  them  should  die  without  a  Child  or 
leaving  Children  who  should  not  attain  the  age  of 
25  years:  And  as  to  the  net  Rents,  Issues  and  Profits 
arising  out  of  the  remaining  equal  one  Third  Part  or 
Share  of  the  toid  Residue  of  his  Real  and  Personal 
Estate  and  Effects*  he  gave  the  same  to  his  said  Trustees, 
upon  Trust  for  the  use  and  benefit  of  his  Daughter 
Lavinia  Spiller,  and  to  be  paid  to  her,  by  them,  finom 
time  to  time,  as  the  same  should  come  to  their  hands, 
for  her  own  use  and  benefit,  during  the  term  of  her 
natural  life,  independently  of  any  Hui^Mund  she  migfat 
intermarry  with,  and  that,  in  all  things  the  said,  one 
Third  Part  of  his  said  Residue  ihould  go  to  his  said 
Daughter  Lavinia,  in  the  same  manner  and  form  as  die 
two  Third  Parts  or  Shares  of  the  Residue  of  his  Estate 
and  Effects  were  given  and  bequeathed  to  his  Daughters 
Sarah  and  Mary  Caroline  Haswell  for  life ;  and  that,  from 
and  after  her  decease*  it  was  his  Will  and  Desire  fliat 
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his  said  Tiustees  should  stand  seised  or  possessed  of  the 
said  one  Third  Part  or  Share  of  his  Residuary  Estate,  in 
Trust  for  the  Children  of  the  body  of  his  said  Daughter 
Lavinia,  lawfully  to  be  begotten,  if  more  than  one, 
share  and  share  alike,  upon  their  severally  and  respec- 
tively attaining  the  age  of  25  years ;  and,  if  she  should 
leave  but  one  such  Child  her  surviving,  who  should 
attain  the  age  of  25  years,  then  the  same  to  go  to 
such  only  Child  upon  his  or  her  attaining  the  age  of 
25  years,  and  be  an  Interest  transmissible  to  his  or 
her  Heirs,  Executors  or  Administrators ;  and  in  case 
his  said  Daughter  Lavinia,  should  have  no  Child  of 
her  body  lawfully  begotten,  who  should  attain  the  age 
of  35  years,  then  the  said  one  Third  Part  or  Share  of 
the  said  Residue  of  his  Real  and  Personal  Estate  and 
Effects  should  go  and  accrue  to  the  Survivors  or  Sur- 
vivor of  them,  his  said  Daughters  Sarah  and  Mary 
Caroline,  and  be  subject  to  the  same  Trusts,  for  the 
benefit  of  them  and  their  respective  Children,  as  therein- 
before mentioned  with  respect  to  the  other  two  original 
Third  Parts  or  Shares  of  the  Residue  given  to  his 
Daughters  Sarah  and  Mary  Caroline  as  aforesaid :  and, 
in  default  of  Issue  of  his  said  three  Children  who  should 
attain  the  age  of  25  years,  then  it  was  his  Will  and 
Desire  that  his  Trustees  should  stand  seised  and  pos- 
sessed of  the  said  Residue  of  his  Real  and  Personal 
Estate  and  Effects,  in  Trust  for  such  Person  and  Per- 
sons as  would  be  his  Real  and  Personal  Representatives, 
in  case  he  had  died  Intestate,  and  of  their  respective 
Heirsr  Executors,  and  Administrators,  absolutely,  for 
ever.  Provided  always  that  it  should  be  lawful  for  his 
said  Trustees  or  Trustee,  as  the  case  might  be,  from 
timetatime,^at  his  or  their  discretion,  to  pay  and  apply 
all  QT  ai^  part  of  such  Rents  and  Profits^  or  other  Monies 
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as  should  be,  by  virtue  thereof,  in  his  or  their  hands; 
in  Trust  nevertheless  either  absolutely  or  most  pre- 
sumptively for  the  benefit  or  advantage  of  any  Child  or 
Children  of  his  said  Daughters,  who  should  be  under  the 
age  of  25  years,  for  and  toward  the  Maintenance  and 
Education,  putting  out  apprentice.  Advancement  or  Pre- 
ferment in  the  world,  or  other  neoessary  use  or  uses  of 
such  Child  or  Children  respectively.  And  the  Testator 
gave  to  the  Husband  who  should  survive  any  or  either 
of  his  Daughters  the  sum  of  200  L  per  annum,  during 
his  life,  to  be  paid  to  him  quarterly,  by  his  Trustees  or 
Trustee,  by  even  and  equal  quarterly  payments  in  the 
year,  the  first  of  which  Payments  should  begin  and  be 
made  at  the  end  of  three  calendar  months  next  immedi- 
ately after  the  death  of  any  such  deceased  Daughter, 
and,  in  case  such  Daughter  should  leave  no  Child  her 
surviving,  then  the  said  Annuity  of  200/.  should  be 
paid  out  of  the  general  Residue  of  his  Real  and  Personal 
Estates ;  but,  in  case  such  Daughter  should  leave  a  Child 
or  Children  her  surviving,  then  the  said  Annuity  of 
200  /.  should  be  paid  out  of  the  one  Third  Part  or  Share 
of  the  Residue  of  his  said  Real  and  Personal  Estates  so 
given  and  bequeathed,  as  aforesaid,  to  the  Children  or 
CUld  of  that  Daughter,  after  her  death,  in  order  that 
none  of  his  other  Daughters  or  their  Children  should  be 
afii^cted  or  prejudiced  thereby:  And  he  appointed  lus 
Brother  William  Spiller,  and  Charles  Hobbs  Executors  of 
hisWiU. 

The  Testator  died  on  the  31st  of  October  1817. 

■ 

The  Bill  was  filed  by  the  eight  Children  of  Mrs.  Judd, 
two  of  whom  were  bom  in  the  Testator's  Ufetime,  against 
the  Trustees  of  the  Will,  and  also  against  Mr.  and  Mn 


GASES   IN  CHANCERY. 

Jwidp  and  Mr.  tnd  Mrs.  Hatwell  and  their  Cbildron, 
Mid  against  X^ vuiia  SpiUer.  It  charged  that  the  Plains 
tiSh  took,  under  the  Will,  a  vestad  Interest  in  the  Third 
PaH  of  the  Residue  of  the  Testator's  Real  and  Per- 
•Dual  Estate,  and  that  only  the  payment  or  transfer 
thereof  were  postponed  until  the  Plaintift  should 
asverally  attain  the  age  of  35  years.  And  it  prayed 
that  the  Rights  and  Interests  of  the  Plaintiffli  and  all 
other  Persons  claiming  under  the  Will  and  Codidb, 
might  be  dedarod,  and  that  the  Residoe  of  the  Testator's 
Real  and  Personal  Estate  mighl  be  aseertained  and 
secured. 

The  Defendants,  Mr.  and  Mrs.  Judd  demurred  for 
«Mt  of  Equity* 

Mr.  Knight  and  Mr.  G.  Rick$r4$  m  support  of  the 
Demurrer: 

Theia  is  do  Gift  to  the  Cbildreft  of  Mr.  and  Mrs. 

J$uU,  untti  the  attainmeiit  Iqf  them  of  the  age  of 
25  years:  tlMrefore  the  primary  Gift  is  as  veid  as  Ibe 
Limitation  over.  There  being  here  no  Gift  independent 
of  the  time  of  payuseat,  the  Court  cannot  hold  the  Gift 
to  be  immediate  in  vesting,  and  that  the  payment  only 
is  postponed. 

Mr.  TFngA^  in  support  of  the  Bill : 

In  Steadman  v.  Palling  (a).  Lord  Hardwicke  says : 
''  The  rule  and  distinction  is  that,  if  a  Legacy  be  devised 
to  one  generally,  to  be  paid  or  payable  at  the  age  of  21, 
or  any  other  age,  and  the  Legatee  die  before  that  age, 
yet  this  is  such  an  Interest  vested  in  the  Legatee,  that 

(a)  3  Atk.  423.    See  427. 
Vol.  III.  o  o 
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the  Executor  or  Administrator  may  sue  for  and  recoTer 
it;  for  it  is  debitum  in  presently  though  sohtndum  in 
futurot  the  time  being  annexed  to  the  Payment,  and  not 
to  the  Legacy  itself."  In  Leake  v.  Robinson  (b)  the  Gift 
was  different  from  what  it  is  in  this  Case ;  for  there  the 
Interest  only  was  giren  until  a  particular  period ;  but 
here  the  Principal  is  given  in  the  first  instance*  In 
this  Case  too  maintenance  is  given ;  which,  to  use  the 
language  of  the  Master  of  the  Roth  in  Ross  ▼.  Ross  (c) 
is  always  a  feature  of  vesting.  Some  of  the  Children  of 
Mr.  and  Mrs.  Judd  were  bom  prior  to  the  Testator-s 
death,  and  others  subsequently  to  that  event. 

The  Vice-Chan  ckllor: 

The  Gift,  in  case  Mrs.  Judd  should  leave  oxm  OtM 
only  her  surviving,  is  clearly  contingent  on  that  Child 
attaining  the  age  of  25  years ;  and  the  same  construc- 
tion must  be  put  upon  the  Gift  in  case  Hhe  should  have 
more  than  one  Child :  and,  when  we  look  at  the  Bequests 
in  favour  of  the  Children  of  Mrs.  Haswell  and  Lamma 
Spiller,  the  question  is  placed  beyond  all  doubt. 

Demurrer  allowed. 
(fi)  3  Men  363.  (c)  1  Jac.  &  Walk.  154. 
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1 830 : 
2 2d  June. 


KIME  f?.  WELFITT*. 

The  Vice-Chancellor  : 

In  this  Case,  William  Fetch  Kime,  by  his  Will,  dated         Infant. 
the   18th  of  November  1823,  gave   the   Residue  of    ^^i^^«ce. 
his   Personal  Estate,  and   all  Monies   to    arise    from  Testator  direct- 
the  Sale  of  his  Real  Estates,  and  the  Rents  of  them  ed  the  Interest 
until  such  Sale,  toWm.  Teak  Welfitt  and  Samuel  Weljltt,  ^  J^"p2S"his 
upon  Trust  to  convert  so  much  thereof  as  should  not  Wife,  for  the 

consist  of  Money,  into  Money,  and  invest  the  same  in  Maintenance  of 
^  i     10        ..  ,         .    ,,     ,  herself  and  her 

Government  or  Real  Securities,  and  to  hoid  them,  m  Children,  until 

Trust,  after  payment  of  certain  Annuities  therein  men-  ^^^  de^ih  of  her 
tioned,  to  pay  the  surplus  of  the  Interest,  Dividends,  was  to^cease^'and 
and  Annual  Proceeds  thereof  to  his  Wife,  for  the  Main-  to  be  accumu- 
tenance  and  Support  of  herself  and  her  Children,  and  q^J^J^  ^^^^g 
such  other  Child  or  Children  as  might  be  born  after  his  Testator  havini^ 
decease,  until  the  death  of  his  Wife's  Father,  Thomas  understood  that 
Nawill,  at  which  time  it  was  his  will  and  mind  that  the  Father  had 
payment  of  such    Interest,  Dividends  and   Proceeds  made  ampie 
should  cease,  and  not  be  paid  to  his  Wife,  but  should,  ^7^  ^fo/";]^^  *"*• 
after  the  death  of  Thomas  Noivill,  accumulate  for  the  Testator's  Wife 
benefit  of  his  said  Children,  and  such  other  Child  or  *"<*  Children) 
Children  as  might  be  born  after  his  decease,  until  the  directed  his  Re- 
sidue, and  the 
Accumulations,  to  be  transferred  to  his  Children  when  the  youngest  at- 
tained 21,  with  benefit  of  Survivorship  on  their  dyin^  under  21  and 
without  Issue,  but  if  having  Issue,  then  the  Issue  to  take  the  deceased 
Parent's  Share,  with  a  Bequest  over  in  case  all  the  Children  died  under 
21,  and  without  Issue.    Testator  died  in  the  lifetime  of  his  Wife's  Father, 
who  died  shortly  afterwards,  without  having  made  any  Provision  for  the 
Wife  or  Children.     The  Court  refused  to  allow  Maintenance  out  of  the 
Residue,  to  the  Testator's  Infant  Children,  although  the  legatees  over 
consented  to  the  Application. 

^  Ex  Relatione.    The  facts  of  the  Case  are  sufficiently  stated 

in  the  Judgment. 
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r. 
Welfitt. 


1830.  youngest  of  such  Children  should  attain  his  or  her  age 

""^'      '"'      of  21  years,  he  having  understood,  from  Thomas  Nowill, 
K I M  E         ^Ijj^^  jjg  jjj^j^  Ijy  jjjg  Will,  made  ample  Provision  for  his 

said  Wife  and  Children  after  his  decease:  and  his  vi^ill 
and  mind  was  that  the  said  Accumulations  should  be 
placed  out  at  Interest,  by  his  Trustees,  in  like  manner 
as  the  Residue  of  his  Personal  Estate  and  Effects  was 
thereinbefore  directed  to  be  placed  and  put  out :  and 
that  the  Trustees  should,  after  the  decease  of  Thomas 
Nowill,  stand  possessed  of  the  said  Residue  of  his  Personal 
Estate,  and  all  Accumulations  to  arise  from  the  Income 
thereof,  in  Trust  to  transfer  the  same  equally  amongst 
the  said  Children,  and  such  as  might  be  born  after  his 
decease,  when  and  so  soon  as  his  youngest  Child  should 
attain  21  years,  with  benefit  of  Survivorship,  if  any 
of  his  said  Children,  or  such  Child  or  Children  as  Height 
be  born  after  his  decease,  should  die  under  the  age  of 
21  years:  Provided  that,  in  case  any  of  his  said  Chil- 
dren or  Child  should  die  under  21,  leaving  Issue,  such 
Issue  should  be  entitled  to  such  share  of  the  Trust 
Premises  as  his,  her  or  their  Parent  or  respective  Pa- 
'  rents  would  have  been  entitled  to,  if  he,  she,  or  they 
had  lived  to  attain  21,  although  no  Interest  therein,  in 
the  mean  time,  should  vest  in  him,  her  or  them,  so  as 
to  enable  him,  her  or  them  respectively,  to  give  or  dis- 
pose of,  or  charge  or  incumber  the  same  until  the  attain- 
ment of  that  age :  Provided  that,  if  all  his  Children 
should  die  under  the  age  of  21  years  without  leaving 
lawful  Issue  then  living,  his  Trustees  should  stand  pos- 
sessed of  the  Trust  Funds  and  all  Accumulations  there- 
of, in  Trust  for  his  the  said  Testator's  Brothers  and 
Sisters  who  should  be  living  at  the  death  of  his  last 
surviving  Child,  share  and  share  alike :  and  he  ap- 
pointed Wm.  Teale  Welfitt  and  Samuel  Welfitt  Executors 
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of  his  Will,  and  committed,  to  them  and  his  Wife,  the  1830. 

Guardianship,  Custody  and  Care  of  all  his  Children 
daring  their  respective  Minorities ;  and  he  declared  that 
the  Guardianship  of  his  Wife  should  cease  if  she  Mar-  welpitt 
ried  again.  The  Testator  died  on  the  3d  of  October 
1825,  and  left  his  Wife  and  two  infant  Children,  the 
Plaintiffs,  Wm.  Thos.  Kime  and  Harriott  Arabella  Kime 
him  surviving ;  and  the  Testator  also  left  two  Brothers 
and  one  Sister,  who  are  Defendants  in  the  Suit,  him 
surviving.  Thomas  Nowill  died  on  the  5th  of  June 
1825,  having  made  a  Will,  in  which  there  was  not  any 
Provision  for  the  Infant  Plaintiffs.  Under  these  cir- 
cumstances they  claim  an  Allowance  for  Maintenance 
and  Education,  out  of  the  Residuary  Fund  in  the  hands 
of  the  Executors.  The  Brothers  and  Sister  of  the 
Testator  give  their  consent  to  this  Application :  but  it 
appears  that  there  may,  by  possibility,  be  other 
Claimants.  Some  Issue  may  come  into  existence  who 
will  be  entitled  to  the  accumulated  Fund ;  and  I  am 
not  aware  of  any  Case  which  wou^d  authorize  me  to 
affect  their  rights.  The  Court  cannot  vary  or  invalidate 
them,  as  it  would  do  by  supporting  the  Plaintiff's 
Claim;  and,  therefore,  I  cannot  give  the  direction 
prayed. 
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^JJ5^,-  MURRAY  V.  SAMSON. 


Constmctum.  MARGARET  HAMILTON  by  her  Will,  disposed, 
A  T  TT*  A'  ^^  ^^^  Residuary  Personal  Estate,  in  the  following 
rected  her  Hesi-  words  :  ''  I  desire  that  the  residue  of  my  Property  be 
duary  Estate  to  divided  into  Three  equal  Shares :  one  Share  I  give  to 
'i'hree  equal  *^®  Child  or  Children  of  Isabella  Murray :  one  Share 
Shareft,and  gave  I  give  to  the  Children  of  Wm.  Hamilton,  living  at  the 

Children  o?  '^"^  *™®  ^^  ^y  ^^*^'  subtracting  from  their  Share  the 

L  M. ;  one  2,000  /.  their  Father  owes  me :  one  Share  I  give  unto 

^\d  ^  ^^  ^^^  ^^^^  Children  of  Robert  Hamilton.    All  the  above- 

if.  (subtracting  mentioned  Shares  I   desire  may  be  divided  equally 

from  their  Share  among  the  Children  so  named,  with  benefit  of  Surnyor- 

ir.  ^if?^td^he  ^'"P'  ^^^^^  *®  youngest  ChUd  attains  21." 
Testatrix),  and 

Tif-  'f 'S,**"*"8»  The  questions  that  arose  upon  the  Construction  of  the 

the  Children  of  ^bove  Clause  in  the  Will,  were,  1st,  whether  the  2,000/. 

R.  H.    Held  was  to  go  to  the  Next  of  Kin  of  the  Testatrix  as  undis- 

ttl^]^Si.  P^®^  ^^>  ^^'  whether  it  was  to  be  divided,  equally, 
dered  as  part  of   amongst  the  three  classes  of  Residuary  Legatees ;  3d, 

the  Residue ;        whether  the  Share  of  the  Residue  which  the  ChUdren 
that  the  Residue     *.  T»r       rr      •?  1  1111 

was  to  bedivided  ^^  ^fn.  Hamilton  were  to  take,  was  to  be  less,  by  the 

into  Three  equal  Debt  of  2.000  /.  than  the  Shares  of  the  Children  of 
the  a  ow)  /  wLa  •'^^^''^  Murray  and  Robert  Hamilton. 
to  be  taken  as 

Khf  Childre^      ^'^^  Solicitor-General,  Mr.   Pepys,    Mr.  Rose,    Mr. 
of  IF.  H.  Roupell,  Mr.  Phillimore,  Mr.  Turner,  and  Mr.  James 

Russell,  appeared  for  the  different  Parties  in  the  Cause. 
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The  Vice-Chancellor  : 

Suppose  that  the  whole  Residue  amounted  to  7,000  /., 
then  my  notion  is  that  the  Children  of  Isabella  Murray 
and  also  the  Children  of  Robert  Hamiltof^  %re  to  take 
3,000  /.  amongst  them,  and  that  the  Children  of  William 
HamiUon  are  to  take  i^ooo  /.  and  the  Debt. 


Murray 

SAMS9N. 


"  Declare  that  the  Sum  of  2,000  Z.,  due  by  the  Defen- 
dant, Wm.  Hamilton,  to  the  Testatrix,  at  the  time  of  her 
decease,  is  to  be  considered  as  part  of  the  Residue  of 
her  Estate,  and  that  the  Residue  of  the  Testatrix's 
Estate  ought  to  be  divided  into  Three  equal  Parts,  and 
that  the  Plaintiff  (the  only  Child  of  Isabella  Murray)  ia 
entitled  to  one  Third  Part  thereof,  and  that  the  Defen- 
dants, Mary  Ann  Hamilton,  Caroline  Hamilton,  and 
Wm.  Hamilton,  the  surviving  Children  of  Robert  Hamil- 
ton, are  entitled  to  one  other  Third  Part  thereof,  and 
that  the  Defendants,  Wm.  James  Hamilton,  Jane  HamU- 
ton,  and  Frederick  Hamilton,  the  Children  of  the  Defen- 
dant Wm.  Hamilton,  are  entitled  to  the  remaining  Third 
Part  of  such  Residue,  and  that  the  said  Sum  of  Q,ooo  L 
is  to  be  taken  as  part  of  such  last-mentioned  Third 
Part*  And  let  the  Defendant,  Henry  Morse  Samson, 
prove  the  said  Sum  of  2,000  /.  against  the  Estate  of  the 
said  Wm,  Hamilton,  under  the  Commission  awarded 
against  him,  at  the  next  General  Meeting  under  the  said 
Commission,  for  the  benefit  of  the  Defendants,  his 
Children.  And  declare  that  the  said  Defendants,  the 
Children  of  the  said  Defendant  Robert  Hamilton,  and 
the  said  Defendants,  the  Children  of  the  Defendant 
Wm.  Hamilton  take  vested  Interests  in  their  Shares  of 
such  Residue  on  attaining  their  ages  of  21  years." 
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1830: 

12th  July. 


GOODERE  V.  LLOYD. 


JdY  the  fPttlemeot  on  the  marriage  of  Lewi$  Price 

^ppf^^j^ent.     ^ith  Martf  Uoyd^  dated  in  September  1788,  eertaia 
Personal  Estate.  ^^  Estates  in  Waks,  were  limited  to  Ltwis  Price  and 

Mary  Uayd,  for  their  lives,  successively,  with  Remain- 


i'i^^^Zl  d«"  t«  th;  Sons  and  Daughters  of  the  marriage,  in  th. 
which  was  to  be  usual  manner^  with  Remainder  to  Silvanm  Uqgfd,  for 
rased  under  the  ^qq  years,  upon  Trust,  to  raise  the  Sum  of  700  L,toh% 
Term,  by  her  P^^  <^^  applied  to  and  among  such  Person  or  PerBon% 
Will,  appointed    and  to  and  for  such  use  and  uses,  and  at  such  tkne  or 

?^t"i;£m*  ^^^  "»d  i°  «'^«'»  P^rts-  Shares  «d  ProporUo-., 
she  made  her      manner  and  form,  as  Mary  Lloyd,  by  any  Deed  or 

r*^"-^bu*  die  ^^^^'  Writing  or  Writings,  to  be  by  her  signed^ 
did  not  declare,  sealed  and  executed  in  the  presence  of,  and  attested 
expressly,  any  by  Two  or  more  credible  Witnesses,  or  by  her  last  Will 
Sum.  She  then  ^^  Testament,  to  be  by  her  duly  executed  and  testified 
bequeathed  her  in  the  presence  of  Three  or  more  credible  Witnesses^ 
Pergonal  EsUte,  ^^^^  ^^^^  ^^^^  or  appoint 
to  the  same  ^  *^"^ 

Persons,  ID  Trust 
and  subject  to  Lewii  Price  died  in  the  lifetime  of  his  Wife,  and  there 

her Debtsand  ^**  never  any  Issue  of  the  marriage.  Maty  Price^ 
Legacies.  Held,  after  the  death  of  her  Husband,  by  her  Will,  du^  eoce- 
toted^b*'^^'  ^"^^^  *"^  testified,  in  the  presence  of  Three  credible 
Legatees,  that  Witnesses,  and  bearing  date  the  gth  of  July  i8ig^  after 
the  700  /.  ought  reciting  the  Settlement,  and  that  Lewis  Price  had  died 
a|M>li^  in  ihe°  ^i^o^t  leaving  any  Issue  of  the  marriage  him  surriv^ 
same  manner  as  ing,  and  that  she  was  desirous  to  exercise  the  power 
Uie  "^'^^^fjf     given  her  by  the  Settlement,  in  exercise  of  Uiat  power^ 

gave  and  bequeathed,  directed,  limited  and  appointed 
the  700/.  unto  George  Lloyd,  Wm.  Davies,  Sammel 
Price  and  David  Williams,  in  Trust,  and  she  thereby 


■r 
ft 


Lloyd. 
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direeUd  Silmtma  Uoyd  to  pkj  tad  wpfly  the  same 
aooordingly*  And  the  idsa  gatB»  onto  tte  sixne  four 
P«nB0D8,  all  her  Peraonal  Eatatt,  whether  consistiiig  dooasaa 
of  Plate,  linen,  China,  Household  Qood^Fomkure, 
Money,  Bank  Notes,  Money  oat  at  bitereBflqpOB  Mort- 
gage, or  upou  Government  or  any  other  Security,  and 
all  other  her  Personal  Estate  and  Effects  whatsoever, 
which  she  iboald  be  posseaaed  of,  intsrestcd  in^  or  en- 
titled to  at  the  time  of  her  decease,  (save  and  except 
Bodi  articles  of  Wearing  Apparel^  Tables-linen,  Bed- 
ding, Plate  and  Books  of  her's  as  were  marked  with  her 
Name  or  Initials,  to  be  delivered^  by  her  Ezecntors,  to 
JUbyil,  to  be  kept,  preserved  and  delivered  by 
to  his  Daughter)  Mary^  when  she  ahoold  attain  the 
age  of  ai  years,  or  be  married)  in  Trust>  subject  neTer«» 
didess  to,  and  charged  and  chargeable  with  the  pay* 
ment  of  her  just  Debts,  Funeral  and  Testamentary  Ex* 
penaes,  and  to  the  payment  of  the  several  Legacies  md 
Annafties  by  her  thereinafter  givoi ;  and  she  thereby 
gare  and  bequeathed,  unto  David  Lbyd,  an  Annuity  of 
no  2.  for  his  life,  and,  from  and  after  his  decease^ahe  gaue 
and  bequeathed  the  Sam  of  400  L,  from  which  that  An» 
nuity  vras  to  accrue^  to  his  Daughter,  Morry,  as  soon  as 
she  should  attain  the  age  of  21  ^f^ara;  and  she  uiso 
gam  and  bequeathed  te  the  Plaintifis,  Mof^an  HmrU 
Goodere,  Catharine  Goodere,  David  Goodere^  and  Mafy 
Anne  Goodere,  the  Infant  Children  of  Michael  Goodere, 
the  Sum  xd  gol.  eadi,  and  to  be  paid  to  each  and  every 
ef  tliem  when  tbey  should  Mspectively  attain  the  age  of 
18  yeais.  And  she  gave  and  bequeathed,  to  Join  Price, 
the  Sum  of  looi.,  and  to  MaHha,  die  Wife  of  Michard 
Daoid,  the  Sum  of  5  {^  and  to  SanA  Drnma  the  Sum  of 
10  /.,  and  to  Anne,  the  Widow  erf*  Th$mm  Motet,  the 
Sum  of  5  /.»  and  to  Natkamd  Edwardt  and  Slk^mas 


•  »    : 


GOODSRE 

Lloyd. 
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Dames  an  Annuity  of  5  L^  upon  the  Truats  and  for  the 
purposes  ther^n  mentioned.  And  she  appointed  George 
Uoydf  Wm.  Dam,  Samuel  Price  and  David  WilUanu 
Executors  ^. Trust  of  her  Will,  to  whom  she  committed 
the  dispodlA  of  all  her  Goods,  Chattels,  and  Personal 
Property. 


Mrs.  Price  died  soon  after  the  date  of  her  Will. 


The  Bill  was  filed  by  the  Infant  Children  of 
Goodere,  on  behalf  of  themselves  and  all  the  other  Le- 
gatees named  in  the  Will.  It  prayed  that  it  might  be 
declared  that  the  power  fi^ven,  to  Mar^  Price,  by  the 
Settlement,  of  appointing  the  700  L,  was  well  executed 
by  her  Will,  and  that  the  700  /.  was  subject  to  the  pay- 
ment of  the  pecuniary  Legacies  given  by  her  Will, 
either  originally,  or  in  case  of  her  Personal  Estate  being 
insufficient  for  the  payment  thereof;  and  that  the  700/. 
might  be  raised,  and  that,  out  of  that  Sum,  and  the 
Personal  Estate  of  Ifary  Price,  or  one  of  those  Funds, 
the  Legacies  given  to  the  Plaintiffs,  might  be  set  apait 
and  invested  for  their  benefit,  until  the  same  should  be- 
come payable  to  them ;  and  that  the  Legacies  given  to 
the  other  Legatees,  who  should  seek  relief  by  and  con- 
tribute to  the  expense  of  the  Suit,  might  be  paid  there- 
out. 


The  Defendants  who  were  entitled  to  the  Rstates 
subject  to  the  Term,  by  their  Answer,  said  that  the  Per- 
sonal Estate  of  the  Testatrix  was  more  than  sufficient 
for  the  payment  of  the  Legacies  and  Annuites  be- 
queathed by  her  Will,  and  that  all  such  Legacies  and 
Annuities  had,  long  since,  been  fiiUy  answered  by  and 
out  of  the  same,  and  that  there  remained  a  considerable 
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residue  of  such  Peraonal  Estate :  that  they  were  ad- 
yised  that  Mary  Price  having,  by  her  Will,  giveti 
and  appointed  the  700/.  to  Lbyd^  Davies^  Price  and 
WiUianUf  upon  Trust,  and  having  directed  the  same 
to  be  paid  accordingly,  without  having  declared 
any  express  Trust  thereof,  the  appointment  of  the 
700  /.  thereby  attempted  to  be  made,  was  wholly  void, 
Uiere  being  no  object  pointed  out  for  whose  benefit  the 
same  could  take  effect,  and  that  the  700  /.  had  sunk  into 
the  Inheritance  of  the  Estates ;  but  that  if,  in  the  opi- 
nion of  the  Court,  the  Bequest  or  appointment  of  the 
700  /.  was  not  wholly  void,  then  they  insisted  that  Mrs. 
Price's  Personal  Estate  ought  to  be  applied,  in  the  first 
place,  in  payment  of  her  Funeral  and  Testamentary 
Expenses,  Debts  and  Legacies,  and  that  the  700/. 
ought  only  to  be  resorted  to  in  the  event  and  so  far  as 
the  Personal  Estate  should  prove  insulBicient  for  the 
payment  thereof. 


GooDBat 
Llotd. 


Mr.  Knight  and  Mr.  Wilson^  for  the  IHaintifis. 

The  Solicitor-General  and  Mr.  Williams  for  the 
Defendants  who  were  entitled  to  the  Estates 
comprised  in  the  Settlement,  subject  to  the 
term : 

Admitting  that  Mrs.  Price's  Will  was  a  due  execution 
of  the  power,  there  was  not  such  a  dedication  of  the 
700 1,  as  amounts  to  a  Declaration  of  Trust.  If  there 
was  not  a  due  Declaration  of  Trust,  the  700  /.  must  sink 
into  the  Inheritance.  Sidney  v.  Shelley  (a),  Amphlett  v. 
Parke  (6).  The  Testatrix  has  declared  a  Trust  as  to 
her  own  Property,  but  that  cannot  be  held  to  apply  to 


(«)  19  Ves.  352  ;  S.  C.  Coop.  206.    (b)  Ante,  vol.  i.  275. 
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Property  which  she  had  a  power  to  omke  her  own. 
There  is  not  a  wofd«  in  this  Will,  that  applies  to  the 
700/.  The  residuary  disposition  related  to  the  Testa- 
trix's own  €h>ods  and  Chattels  only.  MaUabmt  w. 
MmUahar  (c)  has  always  been  considered  as  a  decision 
that  oaght  not  to  be  foUowed. 


:   Mr.  Ptpyt^  Mr.  SpmUf  Mr.  G.  Richards,  and  Mr. 
Berry  appeared  for  other  Defendants  in 


The  ViC£-CuANG£ixoR : 

.  My  notion  is  that,  where  there  is  a  Gift  to  Executofs, 
in  Trust,  the  Executors  take  the  Gift  as  part  of  the 
Testatrix's  Peraanal  Estate ;  and,  if  the  L^acies  given 
by  the  WiU  are  not  sufficient  to  exhwist  the  Personal 
Estate,  then  that  die  snrplns  goes  to  the  Persons  who 
are  entitled  to  the  Testatrix's  iUsidnary  Estate. 

Declare  that  tlie  700  /.  is  well  appointed,  and  is  a 
Charge,  upon  the  Estates  mentioned  in  the  Pleadings, 
with  Interest  thereon,  at  4  /.  per  cent,  from  the  gth  of 
July  1819. 


(c)  Ca«  Tcmf .  Tdb.  78. 
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BRADLY  V.  HEATH.  ,830; 

i<2Ch  July. 

Richard  BL  C/ND  jEN  the  Eider,  was,  at  his  death,  '        ' 

indebted  to  George  Glover,  a  Wheelwright  aud  Black-  ^Crldito^ 
smithf  for  work  done  upon  his  farms,  in  the  sum  of  Executor. 
714/.  145.,  subject  to  a  Counterclaim,  on  the  part  of  „  .  ".  '..  , 
Blunden,  against  Glover,  for  75/.  125.  id.,  making  the  indebted  to  G. 
Sum  actually  due  to  Glover,  639  Lii.iid.  Bhttiden  died  for  ^'o'''^  and 
on  the  22d  of  February  1814,  having  appointed  his  son  jjjg  Executore 
Richard  Blunden  the  Younger,  and  JoAn  Hancock  Buckle,  signed  the  fol- 

Jamti  Eggar,  Wm.  Heath,  and  Henty  Andrews  Executors  ^^^^^^  ^^T' 
^=*^  .       ,  randum  on  the 

and  Trustees  of  his  Will,  m  which  was  contained  a  Trust  back  of  G.'s 

for  payment  of  his  Debts.    The  Trustees  and  Executors  ^?J°"^  * 

carried  on  the  Testator's  farming  business,  until  the  consented  to 

death  of  Richard  Blunden  the  Younger,  which  happened  wait  for  the 

in  June  1815.   Richard  Blunden  the  Younger,  appointed  SricwSTt 

Eggar,,  Buckle  and  John  Clark  Executors  of  his  Will,  we,  as  the 

John  Clark  afterwards  died,  having,  by  his  Will  dated  Executors  of 

the  gth  of  October  1819*  appointed  Henrietta  Maria  pay  Mn  G.  in- 

Clark,  Wm.  Hankin,  and  the  Plaintiff  Bridger  Bradly  terest  for  the 

his  Executors.     After  the  death  of  Richard  Blunden  «*'»e» »' 5|  per 

.  .  cent.y  antii  tne 

the  Younger,  the  surviving  Trustees  and  Executors  of  same  is  settled  :*• 

Richard  Blunden  the  Elder,  continued  the  farming  busi-  ^^^^  *»^  ^^« 
ness  on  behalf  of  his  Estate ;  and  the  Trustees  and  persooally  liable 
Executors,  both  in  the  lifetime  and  after  die  death  e(  to  pay  the  debt 
Richard  Blunden  the  Youngw,  employed  Glover  to  do  ^^  interest, 
the  Wheelwright's  and  Blacksmith's  work  on  the  Farms. 
On  the  2gth  of  December  1815^  a  MeetiBg  of  the  Cre- 
ditors of  Richard  Blunden  the  Elder  took  place,  at  which 
Glover  was  present ;  and,  on  that  occasion,  the  Executors 
9nd  Trustees  produced  an  Account  of  the  Assets  of 
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1830.  Richard  Blunden  the  Elder,  by  which  it  appeared  that 

^        ^ *     the  Assets  would  be  more  than  sufficient  to  pay  all  the 

Bradly        Debts  of  Richard  Blunden  the  Elder ;  and  John  Hancock 
^  ^*  Buckle  then  requested  the  Creditors  to  wait,  for  pay- 

ment of  their  Debts,  until  the  Leases  of  the  Farms  were 
run  out,  and  said  that,  if  they  did  wait,  they  would  be 
paid  their  Debts,  and,  if  not,  that  the  Executors  would 
be  forced  to  break  up  the  Concern.  At  this  Meeting 
Glover  produced  his  Account,  which  was  as  follows: — 

''  The  Executors  of  the  late 

Mr.  Richard  Blunden^  Sen.,  deceased. 

To  George  Glover. 

1814:  £.    J.  d. 

Mar.  11.    To  Account  delivered      ->    -    714  14  o 
The  Executors  Charge  against 

me  is        -        -        -        -    76  12  1 


639     1  11 
One  Year's  Interest  on  639/., 
at  5  p^  cent,  per  Annum  -    32     o    o 


671     1   u 
Jan.  1815.  To  a  Bill  delivered  for  the  Year 

1814         -        -        -        -    85  19  11 


767     1  10 
Jan.i8i6.  One  Year's  Interest  on  757/. 

15.  loJ.  for  the  Year  of  1815    37  17    o 


794  18  10 
Wheelwright's    and    Smith's 

Work  for  the  Year  1815    -    75    3  4  } 

£.870    2  2  J' 
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This  Account  was  examined  and  a{>proTed  of  by  the 
Executors  and  Trustees ;  and  Glover,  hating  consented 
to  wait  for  payment  of  his  Demand,  on  condition  6f  his  dRadlt 
being  allowed  Interest,  on  the  Amount,  at  5  per  cent.,  „ 
which  was  acceded  to  by  the  Executors  and  Trustees, 
J.  H.  Buckle  wrote  the  following  Memorandutn  on  the 
back  of  the  Account,  and  he  and  the  other  Executors 
and  Trustees  signed  it: 

**  Mr.  Glover  having  consented  to  wait  for  the  pay- 
ment of  the  within  Account,  amounting  to  870/.  2  5. 2  }  d,, 
we,  as  the  Executors  of  Mr.  Blunden,  engage  to  pay 
Mr.  Glover  Interest  for  the  same,  at  5  per  cent,  per 
Annum,  until  the  same  is  settled. — sgth  Deeembef 

1815." 

In  the  course  of  the  year  1816,  the  surriving  Execu- 
tors of  Richard  Blunden,  the  Elder,  became  further 
indebted  to  Glover,  for  work  done  on  the  Farms ;  and, 
on  the  8th  of  January  1817,  his  Solicitor  wrote  to  thetn 
as  foUows : 

''  Gentlemen,  I  am  desired  by  Mr.  George  Oloter,  bt 
Holy  bourn,  to  apply  to  you  respecting  a  Debt  of  671  ^. 
and  upwards,  due  to  him  from  the  Estate  of  the  late 
lUehard  Blunden,  of  Holyboum,  deceased,  fot  Work 
and  Labour,  Materials,  &c.,  in  the  business  of  a  Wheel- 
wright and  Blacksmith,  at  the  time  of  his  death,  the 
particulars  of  which,  I  understand,  have  been  delivered 
to  you ;  and,  also,  for  Interest  due  thereon,  according  to 
an  Agreement.  Mr.  6/ot^r  also  claims,  from  you,  the 
amount  of  certain  Bills  for  Smith  and  Wheelwright's 
Work,  &c.,  for  the  years  1814, 1815  and  1816,  done  and 
performed  under  your  own  directions,  with  Interest,  as 
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183a         bjAgreemeat.    It  is  not  witliout  mmeh  ragjot  that 

* ^' '      Mr.  Glover  fiads  himself  driven  to  tlie  neoesaity  of  ap^- 

BaAOLT       pljing  thua  to  you,  and  inaiating  on  a  settlement  of  tbese 

Accounts,  without  delay.  The  matter  is,  aa  yo«  moat 
sappose.  of  too  serious  a  nature  for  him  to  admit  of  his 
giving  further  time,  or  suffering  the  amount  of  the 
latter  Account  to  be  increased  by  further  Week,  &C 
He  understands  that  Interest  on  the  Bond  Debia  haa 
been  suffered  to  accumulate,  to  the  injury  of  the  other 
Creditors,  and  the  Family  have  (aa  he  conceives)  been 
thus  supported  by  a  diminution  of  tfia  Aaaeta^  contrary 
to  Law.  The  Eents  have  been  suflbred  to  be  in  arraai 
and  unpaid^  and  one  of  the  Sons  haa  been  permitted  to 
aell  Com  and  apply  the  Money  to  bia  own  use.  Uador 
these  circumstances  I  am  sure  you  will  not  wondet  at 
Mr.  Glover's  being  uneasy  and  dissatisfied,  or  Uame 
him  for  the  steps  he  is  resolved  lo  take^  to  aeeve  bis 
heavy  Debt*  He  camiot  suffer  a  speculatioo  to  go  on 
at  his  expenser  however  well  intended  by  you  OeoA^ 
men  as  friends  to  the  family.  He  is  satisfied  yaur  own 
intentions  are  honourable,  yet  he  cannot  give  hie  aasent 
to  measures  in  which  such  serious  risk  is  involved.  To 
save  long  correspondence  on  this  bnaneaa^  I  oia  sorry 
to  be  obliged  to  inform  you  that,  unless  paymmt*  or  an 
arrangement  is  immediately  made»  to  (ho  entiw  satif 
faction  of  Mr.  Gbper,  a  BiU  in  Chanoery  wUl  Va  AWL 
and  a«eh  other  stepa  taken  as  Mr.  Ghoer  AbU  be  aA- 
vised«  to  recover  these  resfeotive  Debts.'' 

On  the  13th  of  May  1817^  J.  if.  SmM$  waate  a 
Litter  to  Glover,  in  the  foUoviog  words : 

''  Tbo  Eaarutosa  of  Mr.  BiciMfd  BkmOm^  dwMiai 
baTO  reijuistad  me  ta  anhout  ttia  fell  wing 
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for  your  consideration,  and  to  request  your  instructions  1 830. 

thereon.  Mr.  Blunden  died  in  1814,  and,  by  his  Will,  '  "  ' 
devised  and  bequeathed  all  his  Real  and  Personal  Pro-  I^»adly 
perty,  consisting  of  about  20  acres  of  Freehold  Land  . . 
and  considerable  Farming  Stock,  to  his  Trustees,  sub- 
ject to  the  payment  of  his  Debts,  &c.,  and  directing 
them  to  carry  on  the  Business,  for  the  benefit  of  his 
Family,  until  the  youngest  Child  should  attain  the  age 
of  21.  In  compliance  with  this  direction  the  Executors 
have  continued  to  carry  on  the  Business,  but  the  diffi- 
culties they  have  had  to  encounter  in  consequence  of  the 
severe  pressure  of  the  times,  have  materially  cramped 
their  exertions  in  relieving  the  Deceased's  Estate  from 
the  charges  upon  it,  and  some  of  the  Creditors  have  ex- 
pressed their  desire  that  the  Business  should  not  be 
continued  any  longer,  but  that  application  should  be 
made,  to  the  Landlord,  for  permission  to  sell  the  Leases 
of  the  Farms,  and  that,  if  such  permission  can  be  ob- 
tained, that  the  Stock  and  Crops  should  be  immediately 
disposed  of.  The  Executors  have  every  wish  to  act  for 
the  benefit  of  the  Creditors,  and,  much  as  they  must  re- 
gret the  total  niin  of  the  unfortunate  Children,  it  has 
been  their  anxious  desire  to  protect  and  serve,  y^t  they 
feel  their  duty  paramount  to  every  other  consideration, 
and  are  perfectly  ready  to  carry  the  wishes  of  the  Cre- 
ditors into  effect.  The  Executors,  however,  feel  consi- 
derable difficulty  as  to  the  disposition  of  the  Property, 
at  the  present  moment,  under  the  great  disadvantages 
which  present  themselves,  and  they  cannot  but  point 
out  to  the  Creditors  that  the  Lands  are  in  that  state 
of  cultivation,  and  cropped  in  such  a  way,  as  affords 
a  well-grounded  hope  that  the  ensuing  season  may  be 
productive  of  beneficial  results  to  the  Creditors  and 
Family.  Under  these  circumstances  I  have  to  request 
Vol,  IIL  p  p 
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1830. 
Bradlt 

9. 

Heaih. 
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your  sentiments  and  directions  as  to  the  course  to  be 
pursued.  And  I  should^  at  the  same  time«  state  that,  in 
the  event  of  the  Executors  disposing  of  the  Lands  and 
Effects,  at  the  present  period,  they  will  be  following  the 
express  directions  of  the  Creditors,  and,  therefore,  it 
must  be  distinctly  understood,  that  the  Executors  will 
not  be  responsible  for  any  loss  that  may  arise  from  the 
sacrifice  which,  in  all  probability,  will  be  msAt^ — 
Waiting  your  answer,  I  am,  &c." 

In  answer  to  this  Letter,  Glover,  on  the  16th  of  May 
1817,  wrote  to  the  Executors  as  follows  : 

''  Sirs,  I  cannot  interfere  with  the  Executors  and 
Trustees  of  Mr.  Blunden,  or  direct  them,  in  any  way,  in 
the  duty  they  have  to  perform.  I  hope  and  trust  that, 
«s  there  were  sufficient  Assets  to  pay  every  one,  at  Mr. 
BlunderC%  death,  I  shall  be  paid  the  amount  of  the  Debt 
then  due  to  me,  as  well  as  the  Debt  incurred  by  your- 
selves.'* 


After  the  year  1816,  the  Executors  and  Trustees  be* 
came  further  indebted,  to  Glover^  in  the  Sum  of  265/. 
for  Work  done  by  him  upon  the  Farms,  and  Goods 
supplied ;  and,  in  addition  to  the  Demand  so  settled 
and  allowed  as  before  mentioned,  he  charged  them  with 
the  Sums  which  so  became  subsequently  due  to  him. 
On  the  16th  of  January  1818,  and  the  18th  of  Octob^ 
1818,  they  paid  to  Glover  two  Sums  of  150  /.  each,  ge- 
nerally on  account  of  his  Demand,  and  they  entered 
these  Payments  in  a  book  kept  by  them,  as  the  sur- 
viving Executors  of  Richard  Blunden  the  Elder,  in  the 
following  manner : 
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"1818,  January  16:  Paid  Mr.  Glover,  for  Money 
due  to  him,  from  the  Executors  of  Richard  Blunden,  for 
Smith's  and  Wheelwright's  work,  150  /. — 1818,  October 
12:  Paid  Mr.  Glover,  in  part  of  Money  due  to  him 
from  the  Executors,  150/." 

In  May  1820,  Glover  died,  having  bequeathed  the 
Residue  of  his  Personal  Estate  to  the  Children  of  his 
Daughter  Elizabeth  Bradly,  and  appointed  JoAn  Bradly, 
Bridger  BradJy,  John  Langrish,  and  Wm.  Heath,  his 
Executors.  On  the  22d  of  February  1821,  J.  77. 
Buckle  wrote  a  Letter  to  the  Solicitor  of  Glover's  Exe- 
cutors, in  which  there  was  the  following  passage : 


1830. 


Bradlt 

V. 

Heath. 


"  In  re  Glover. — I  shall  be  glad  to  hear  from  you 
what  are  the  Executors'  views  in  regard  to  Blunden's 
Debt  to  them.  For  myself  and  Co-Executors,  I  can  only 
say,  we  offered  in  writing,  long  ago^  during  Mr.  G/bver's 
life,  to  adopt  the  wishes  of  the  Creditors,  find  to  close 
the  business  carrying  on ;  but  that  no  such  desire  was 
expressed.  It  is  quite  impossible  that  we  can  make  any 
separate  arrangement  with  Mr.  Glover's  Executors." 

The  Bill  was  filed  on  the  15th  of  September  1824, 
by  J.  Bradly,  B.  Bradly,  and  J.  Largish,  against 
William  Heath,  Henry  Andrews,  James  Eggar,  J. 
H.  Buckle,  Henrietta  Maria  Clark,  and  Wm.  Hcmkin, 
charging  that  Heath,  Andrews,  Eggar  and  Buckle  were 
personally  liable,  in  respect  of  the  Sum  mentioned  in 
the  Memorandum  of  the  2gth  of  December  1815,  and 
also  in  respect  of  the  Work  subsequently  done  by 
Glover;  and  that  they,  expressly,  engaged  to  pay  the 
same,  and  adopted,  by  the  Memorandum,  the  whole  of 
the  Balance  therein  mentioned,  as  a  Debt  from  them- 
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1830.         selves,  personally:  aiid,  if  not,  yet  that  the  Memoran- 
**■■      ^'        '     dura,  and  the  Account  produced  by  the  Executors,  as 
BnADLY        before  mentioned,  were  and  ought  to  be  taken  as  an  ad- 
mission of  Assets  for  payment  of  the  Debts  of  Richard 
Blunden  the  Elder,  and,  particularly,  for  payment  of  t]ie 
Debt  due  to  Glover :  that,  as  Heath  was  one  of  the 
Executors  of  Glover,  no  Action  at  Law  could  be  brought 
to  recover  the  Debt  due  to  his  Estate,  but  that  the 
Plaintiffs  were  entitled  to  have  the  Demand  enforced  in 
a  Court  of  Equity :  that  Assets,  more  than  sufficient 
for  th€  payment  of  the  Demand,  had  come  to  the  hands 
of  Heath,  Andrews,  Eggar  and  Buckle;  and,  if  Assets 
sufficient  for  that  purpose  were  not  then  in  their  hands, 
they  had  wasted  and  misapplied  the  same :  that  the 
Defendants  pretended  that  the  Plaintiff's  Demand  was 
barred  by  the  Statute  of  Limitations;  but  the  Plaintiffs 
charged  that  such  Demand  had  been  repeatedly  admit- 
ted and  recognized,  by  the  Executors  of  Blunden  the 
Elder,  within  six  years  before  the  filing  of  the  Bill,  and 
that  Paj^ments  on  account  of  such  Demand,  had  been 
made  within  that  period,  and  that  Receipts  bad  been 
given,  by  Glover,  for  the  same;  and  that  such  Receipts 
were  in  the  possession  or  power  of  the  Defendants, 
the  surviving  Executors  and  Trustees  of  Blunden  the 
Elder,  and  that  Entries  of  such  Payments,  in  the  hand* 
writing  of  /.  H.  Buckle,  were  made,  in  a  Book  kept 
by  the  Executors,  in  which   they  had  taken  Credit 
for  such  Payments^  in  an  Account  of  their  Receipts 
and  Payments  respecting  the  Estate  of  R.  Blunden  the 
Elder.    The  Bill  prayed  for  an  Account  of  what  was 
due,  to  Glover's  Estate,  in  respect  of  the  870/.  2  s.  2 ^d. 
and  Interest  thereon,  and  of  the  Work  subsequently 
done,  and  Goods  supplied  by  Glover,  and  that  Heath, 
Andrews,  Eggar  and  Buckle  might  be  declared  to  be 
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personally  liable  to  the  Payment  thereof,  and  might  be 
decreed  to  pay  the  same  accordingly ;  or,  if  the  Court 
should  be  of  opinion  that,  as  to  so  much  of  the  Debt 
due  to  Glover's  Estate  as  became  due  in  the  lifetime  of 
Blunden  the  Elder,  the  Demand  of  the  Plaintiffs  was 
against  his  Assets,  that  an  account  might  be  taken  of 
his  Assets  come  to  the  hands  of  his  surviving  Executors 
and  Trustees,  and  of  Richard  Blunden  the  Younger,  and 
that  the  surviving  Executors  might  be  decreed  to  pay  so 
much  of  Glover's  Demand  as  became  due  subsequent  to 
the  death  of  Blunden  the  Elder,  and  that  the  Assets  of 
Blunden  the  Younger,  if  necessary,  might  also  be  made 
liable  for  so  much  thereof  as  became  due  between  the 
time  of  his  Father's  decease  and  bis.  own. 


1830. 

Bradly 
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The  Defendants,  the  surviving  Executors,  in  their 
Answer,  said  that  the  Memorandum  was  not  intended 
to  bind  or  affect  them  personally,  or  to  do  more  than 
to  make  G/over's  Debt  a  Debt  carrying  Interest  as 
against  their  Testator's  Estate  :  that  they,  as  such  Exe- 
cutors as  aforesaid,  and  not  otherwise,  did  become  fur- 
ther indebted  to  Glover y  for  work  done  on  the  Farms,  in 
the  Sum  of  2G5  /.,  and  that  they  paid,  to  him,  the  two 
Sums  of  150/.,  at  the  times  before  mentioned,  on  ac^ 
count  and  in  respect  of  what  had  become  due  to  him 
since  the  Testator's  death,  but,  in  the  first  place,  on  ao- 
countof  what  had  so  become  duesince  the  Memorandum, 
and  that  the  remainder  of  the  Debt  due  to  Glover*^ 
Estate,  was  due  from  the  Testator's  Estate :  that  they 
bad  taken  credit,  for  the  two  payments  of  150/.,  in  an 
account  of  their  Receipts  and  Payments  respecting  thek 
Testator's  Estate :  that  they  and  Richard  Blunden,  the 
Younger,  employed  Glover,  as  the  Trustees  and  Executors 
of  Ri  Blunden-  the  Elder,  and  in  their  representative 
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characters,  and  without  any  intention  of  making  them- 
selves personally  liable,  and  that  the  Debt  due  to  Glover, 
for  work  done  since  the  Testator's  death,  had  been  folly 
paid  and  discharged,  by  the  payment,  to  him,  of  the 
two  Sums  of  150/.,  and  therefore,  if  any  Money  did 
become  due,  from  them,  personally,  to  Glover,  the 
whole  thereof  had  been  paid :  that  Assets  sufficient  for 
payment  of  all  the  Debts  of  Richard  Bbmden  the  Elder, 
had  not  come  to  their  hands,  or  to  the  hands  of  Richard 
Blunden  the  Younger;  but  they  insisted  that  the  Sum 
mentioned  in  the  Memorandum,  as  well  as  the  Sums 
that  became  subsequently  due  to  Glover,  were  payable 
only  out  of  the  Assets  (such  as  they  were)  of  Richard 
Blunden  the  Elder :  and  they  claimed  the  benefit  of  the 
Statute  of  Limitations. 


In  1825  J.  H.  Buckle  died,  intestate,  and  the  Suit  was 
revived  against  Wm.  Buckle,  his  Administrator. 


The   Solicitor-General  and  Mr.   Garratt,  for  the 
Plaintiffs: 

The  Executors  and  Trustees,  by  signing  the  Memo- 
randum of  the  2gth  of  December  1815,  incurred  a  per- 
sonal obligation  to  pay  the  whole  amount  of  the  Debt 
then  due  to  Glover,  with  Interest  at  5  per  cent :  and, 
as  they  continued  to  carry  on  their  Testator's  farming 
business,  they  are,  beyond  doubt,  bound  to  pay  the  sub- 
sequent Debts.  The  Executors  and  Trustees,  in  tfadr 
transactions  with  Glover,  could  not  be  dealing  with  the 
Assets  of  their  Testator,  because  they  could  not  make 
them  liable  to  pay  1  nterest  at  5  per  cent.  They  contend 
that  the  two  payments  of  1 50  /.  were  made  in  discharge 
of  the  Debts  which  they  incurred  subsequently  to  the 
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Testator's  death,  and  that  no  part  of  those  payments 
ought  to  have  gone  in  extinguishment  of  the  original 
Demand ;  and,  then,  they  say  that  the  Testator's  Estate 
is  not  liable,  on  account  of  the  Statute  of  Limitations. 
Now  the  payments  made  after  the  Settlement  in  1815, 
exceeded  the  amount  of  the  Debts  that  subsequently 
became  due,  and  the  excess  must  be  applied  to  the 
liquidation  of  the  original  Debt,  the  effect  of  which  is 
to  get  rid  of  the  Statute  of  Limitations.  Every  pay- 
ment made  by  a  Creditor  to  his  Debtor,  may  be  attributed 
by  the  Receiver  as  he  pleases,  if  there  is  no  appropria- 
tion by  the  Payer ;  and  it  appears,  by  the  entries  in  the 
Books  kept  by  the  Executors,  that  the  payments  of  150  /• 
were  made,  generally.  Besides,  how  can  the  Statute 
of  Limitations  be  set  up  in  a  Case  like  the  present, 
where  the  Defendants  have  been  dealing  with  the 
Debt,  entering  into  a  Contract  to  pay  Interest  on  it^ 
and  have  been  writing  Letters  in  which  they  treated 
and  recognized  Glover  as  a  Creditor  on  the  Estate. 
Then  it  is  said  that  this  Case  falls  within  g  Geo.  4,. 
c.  14.  That  Act  did  not  take  effect  until  the  1st  of 
January  1829,  (which  was  long  after  the  institution 
of  this  Suit);  and  it  has  no  retrospective  operation. 
Towler  v.  Chatterton  (a).  We  do  not  rely  on  parol 
promises,  but  on  part  payment,  and  admissions  in  writ- 
ing, particularly,  in  Buckle's  Letter  of  the  2  2d  of  Fe- 
bruary 1821.  The  Memorandum  unites  the  Debt  due 
at  the  death  of  Blunden  the  Elder,  with  the  Debts 
which  were  subsequently  incurred.  The  Executors 
were  personally  liable  for  part  of  the  Debt,  and,  there- 
fore, they  must  have  intended  to  make  themselves  liable 
for  the  whole*    The  Cases  on  which  we  rely  in  support 
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of  our  claim  against  the  Eiecuton  peraonally,  are 
Rou  y.  Bowler  {b).  Child  t.  Monuu  (c).  Barker  v.  Par' 

fia A  DiT       iier{d),  Barry  ▼.  Rush  (e),  Appleton  v.  Sinks  (f),  Burrttt 

„  T.  Jones  (g),  LeadbUter  v.  Farrow  (A). 

Mr.  Home  and  Mr.  Wright,  for  the  Defendants, 
Eggar,  Heath  and  Andrews : 

The  Case  of  Appkton  y,  Binks  is  distinguishable  from 
the  present ;  for,  if  the  Party  did  not  bind  himself  in 
that  Case,  it  is  difficult  to  say  how  a  Party  could  bind 
himself.  There  was  no  pre-existing  Debt;  and  there 
was  no  other  Property  to  which  the  Party  could  resort 
The  remedy  was  founded  on  the  Instrument  only.  In 
Burrell  v.  Jones,  the  undertaking  admitted  of  no  other 
construction  than  that  which  was  put  upon  it  by  the 
Court.  That  undertaking  either  meant  what  the  Court 
decided,  or  it  meant  nothing.  The  Memorandum  of 
December  1815  contains  no  promise  to  pay  the  Principal 
Debt.  The  effect  of  it  was  merely  to  make  Interest  pay- 
able on  the  pre-existing  Debt;  and  the  Parties,  who 
signed  that  Memorandum,  did  not  engage,  in  writing, 
to  pay  the  Debt  of  another.  It  has  been  said  that 
Ghwer  had  a  right  to  apply  the  Payments  that  were 
made  to  him,  to  whichever  Debt  he  pleased.  Now  let 
us  see  how  it  is  stated  on  the  Record.  The  Bill  states 
that,  on  the  16th  of  January  1818,  Heath,  Andrews, 
Eggar  and  Buckle  paid,  to  Glover,  a  Sum  of  150/.  ge- 
nerally, on  account  of  his  Demand ;  and  that,  on  the 
12  th  of  October  1818,  they  paid  him,  generally,  on  ac- 

(6)  1  H.  Blackst.  108.  (/)  5  East,  148. 

(c)  a  Brod.  &  Bing.  460.  ig)  3  Barn.  A  Aid.  47. 

((0  1  T.  R.  287.  (h)  5  M.  &  S.  345. 
(f)  Ibid.  691. 
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count,  the  farther  Sum  of  150  /.,  but  that  the  remainder 
of  the  said  Demand,  together  with  an  aiTear  of  Inte- 
rest on  the  whole  of  the  said  Debt,  remained  due  and 
owing  to  Ghver^s  Estate.  Now  what  Debt  was  there 
carrying  Interest,  except  the  Debt  mentioned  in  the 
Memorandum  ?  -  The  allegation  in  the  Bill  is  that  the 
Payments  were  not  at  all  attributable  to  the  Interest, 
but  that  all  the  Interest  remained  due*  We  do  not 
mean  to  argue  that  the  Plaintiffs  are  not  entitled  to  the 
ordinary  Decree  for  an  Account,  against  the  Estate  of 
Richard  Blunden  the  Elder,  but  what  we  contend  is  that 
the  remedy  under  the  Memorandum  is  gone.  The  Bill 
was  not  filed  till  1824,  and  the  Memorandum  is  dated 
in  1 815.  It  is  clear,  therefore,  that,  more  than  six  yean 
having  elapsed  between  the  date  of  the  Memorandum 
and  the  filing  of  the  Bill,  the  Memorandum  is  a  dead 
letter.  In  the  Letter  written,  by  Glover's  Solicitor,  on 
the  8th  of  January  1817,  a  clear  distinction  is  made  be- 
tween that  portion  of  the  Debt  which  he  considered  as 
due  from  the  Estate,  and  that  portion  of  it  which  he 
considered  as  due,  from  the  Executors,  personally.  He 
treats  the  principal  of  the  Debt  as  due  from  the  Estate 
of  Richard  Blunden  the  Elder,  and  the  Interest  as  due 
by  virtue  of  the  Memorandum. 
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[The  Vice-chancellor : — ^This  Letter  shows  that  Gfo- 
ver^B  Solicitor  did  not  know  what  he  was  writing  about ; 
for  the  Debt  which  was  contracted  in  1816,  did  not  bear 
Interest.] 


The  facts  of  the  Case  show  that  it  was  not  Glover's 
intention  that  the  Executors  should  be  personally  liable 
to  pay  the  Debt.  The  Letter  agrees  with  the  Contract, 
which  was  an  Agreement  to  pay  Interest  only  oh  the 
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Debt.  Glover  conaideied  thePiiocipd  as  due  from 
the  Estate,  and  the  Interest  as  payable  under  the 
Memofandum.  What  did  it  sigQify  to  Glover  that  the 
Interest  on  the  Bond  Debts  ^had  been  suffered  to  accii- 
mulate>  or  that  the  Family  of  the  Testator  had  been 
sapported  by  a  diminution  of  the  Assets,  if  his  Debt 
had  been  shifted  from  the  Estate,  and  the  Executors 
had  become  personally  liable  to  him  for  it?  All  the  ex- 
pressions in  the  Lett^,  especially  those  in  which  he  says 
that  he  cannot  suffer  a  Speculati<m  to  go  on  at  his  ex- 
pense, and  that  he  cannot  give  his  assent  to  measures  in 
which  such  serious  risk  was  involyed,  are  perfectly  unin- 
telligible, unless  they  were  used  by  a  person  who  consi- 
dered that  he  had  a  Demand  upon  the  Assets  of  the 
Testator.  Glover  had  no  right  either  to  give  or  withhold 
his  assent,  unless  he  considered  himself  a  Creditor  on 
the  Testator's  Estate.  A  Bill  in  Chancery  was  the 
proper  remedy  for  Glover  to  pursue,  if  he  was  a  Creditor 
on  the  Testator's  Estate;  but  it  was  not  the  proper 
remedy,  if  the  Executors  were  personally  liable  to  him. 
The  Letter  written  by  Buckle  On  the  13th  of  May  1817, 
clearly  shows  that  the  Executors  thought  that  they  had 
been  dealing  with  a  Person  who  considered  that  he  had 
a  claim  upon  the  Assets  of  their  Testator.  Glover,  in 
his  Answer  of  the  16th  of  May  1817,  meant  to  say, 
merely,  that  he  would  not  incur  any  responsibility,  by 
directing  the  Executors  what  they  were  to  do  with  the 
Assets,  and  that  he  should  require  to  be  paid  the  Debt 
which  was  due  to  him  at  Blunden's  death,  as  well  as  the 
Debt  which  was  due  from  the  Executors  themsdres. 
This  shows  that  there  was  a  Debt  due  from  the  Estate 
of  Blunden  the  Elder,  as  well  as  from  the  Executors. 
The  Letter  of  the  2ad  of  February  1821,  written,  by 
Buckle,  to  the  Solicitor  of  Glover'^  Executors^  proves 
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that,  down  to  that  time,  Buckle  considered  the  original 
Debt  as  still  due  from  Dlmiden^s  Executors;  and  the 
whole  of  the  Correspondence  clearly  shows  that  it  was 
not  the  intention,  of  any  <^  the  Parties,  that  the 
Executors  should  be  personally  responsible  for  the 
Debt 


Bradlt 

V. 
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The  only  relief  which  the  Court  can  grant,  is  a  De- 
cree for  the  usual  Accounts;  for  the  Debt  which  the  Ex- 
ecutors incurred  after  the  Settlement  in  1815,  has  been 
discharged  by  the  payments  that  have  been  subsequently 
made.  But,  if  the  Court  should  be  inclined  to  think 
that  the  Executors  are  personally  liable  for  the  Debt, 
then  our  Clients  have  a  right  to  have  the  question  tried 
at  Law,  on  their  undertaking  to  admit  that  they  are  the 
only  Executors  of  Richard  Bhmden  the  Elder. 

Mr.  Cooke  appeared  for  the  Defendants,  Henrietta 
Maria  Clark  and  William  Hankin,  the  Executors  of 
John  Clark ;  and  Mr.  Webster  for  William  Buckle,  the 
Administrator  of  J.  H.  Buckle. 


The  Vice-Cmancellor  : 

This  appears  to  me  to  be  a  very  plain  Case.  It  is  im- 
possible to  consider  this  Memorandum  of  the  29th  of 
December  1815,  except  as  a  Memorandum  that  binds 
the  Parties  who  signed  it,  personally :  because  the  Debt 
which  was  due  from  the  Testator,  was  not  a  Debt  that 
carried  Interest,  neither  can  the  Debt  which  has  accrued 
since  the  death  of  the  Testator^  carry  Interest  And 
then  the  Parties  who  subscribed  their  names  to  this 
Memorandum  state  that : "  Mr.  Glower  having  consented 
to  wait  for  the  payment  of  the  within  Account,  amount- 
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ing  to  870  /.  2s.  2  i  d.,  we,  the  Executors  of  Richard 
Bhinden,  engage  to  pay  Mr.  Glover  Interest  for  the 
same  at  5  per  cent,  per  Annum,  till  the  same  is  settled  .'^ 
The  Account  so  referred  to,  sets  forth  the  Debt  due  at 
the  death  of  the  Testator ;  it  states  the  charge  of  the 
Executors  in  the  nature  of  a  cross  demand,  and  then 
strikes  a  Balance,  and  calculates  the  amount  of  Int^est 
on  that  Balance,  and  then  it  makes  a  further  charge, 
and  calculates  Interest  also  upon  it,  making  the  whole 
amount  of  Principal  and  Interest,  after  giving  credit  for 
the  cross  charge,  to  be  870  2.  2  s.  2  }  i2.  Now  it  is  quite 
clear  that  these  Parties,  as  Executors,  could  nerer  be 
liable  to  pay  Interest  on  the  Debt  due  from  the  Testa- 
tor ;  but  they,  having  the  character  of  Executors,  and 
also  being  separate  individuals,  undertook  to  do  that 
which,  as  Executors,  they  were  not  bound  to  do.  I  think, 
therefore,  that  this  Memorandum  must  be  taken  to  be  a 
Contract  by  them  individually,  to  pay  the  Interest;  and, 
as  they  refer  in  it  to  the  Account,  that  it  is  an  admission 
of  the  principal  Debt,  as  a  Debt  due  from  them  as 
individuals ;  and  that  it  must  be  considered  that  they 
undertook  to  pay  the  Principal  as  well  as  the  Interest 
of  the  Debt 


Mr.  Home  made  several  observations  upon  the  Let- 
ters which  were  written  subsequently  to  the  Memoran- 
dum being  signed.  I  conceive  that,  if  the  Letters  them- 
selves had  disclaimed  the  benefit  which  Glover  had 
obtained  by  means  of  this  Memorandum,  then  those  ob- 
servations would  have  been  pertinent :  but  it  is  impossi- 
ble to  say  that  the  mere  circumstance  of  the  Debt  being 
spoken  of,  as  a  Debt  existing  at  the  time  of  the  death  of 
the  Testator,  can  be  taken  as  an  abandonment  of  the 
benefit  given  by  this  Memorandum. 


Hbath. 
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Then  with  respect  to  the  mode  in  which  the  Bill 
states  the  payments  to  have  been  made.  1  do  not  con- 
ceive that  that  forms  the  least  distinction;  and  it  does  Bradly 
not  appear  to  me  that  it  at  all  varies  the  rights  of  the 
Parties :  because  I  take  the  rule  of  Law  to  he,  Solvitur 
ad  modum  solventis.  Where  a  Party  makes  a  payment, 
and  gives  a  direction  with  respect  to  its  application,  the 
payment  must  be  applied  in  the  manner  in  which  he 
directs.  But  if  he  does  not  give  any  direction,  Solvitur 
ad  modum  recipienties.  If  the  Party  recipient  does  not 
make  any  specific  appropriation  of  the  payment,  then 
it  must  be  applied  as  the  Law  directs.  Now  Mr.  Glover 
has  done  that  which  the  Law  itself  would  have  done. 
He  has  applied  the  Money  which  he  himself  received,  in 
satisfaction  of  the  Debt  that  was  running  on,  and  which 
did  not  carry  Interest,  and  then  in  payment  of  the  Inte- 
rest of  the  Debt,  for  the  Interest  of  which  the  Memo- 
randum provided,  and  my  apprehension  is  that,  accord- 
ing to  the  rules  of  Law  relating  to  this  subject,  the  two 
payments  of  150/.  ought  to  have  been  applied  in  dis- 
charge, first  of  all,  of  the  current  Debt  posterior  to  the 
29th  of  December  1815,  and,  next,  in  discharge,  pro 
tanto,  of  the  Interest  accruing  upon  the  Debt  of  870  /• 
1  observe  that  Mr.  Glover  seems  to  have  considered  that 
he  should  be  entitled  to  charge  Interest  on  the  whole 
Balance ;  but  that  is  a  mistake.  Subject  however  to  the 
correction  of  that  mistake,  I  think  that  the  Executors 
are  personally  liable  to  pay  the  870  /.,  except  so  far  as  it 
is  diminished  by  the  application  of  the  surplus,  of  the 
two  Sums  of  150/.  each,  beyond  the  amount  of  the 
Debt  which  had  been  incurred  subsequent  to  the  2gth 
of  December  1815.  I  think  that  the  matter  is  per- 
fectly plain,  and  that  it  is  not  necessary  to  resort  to 
law. 


56o  CASES  JLN  GHANCERT. 

1830.  ON  this  day  the  Cause  stood  in  the  Paper  finr  the 

^        *      purpose  of  being  spoken  to  as  to  the  Minutes  of  the 

Bradlt        Decree :  when  Mr.  CwAit,  on  behalf  of  the  Defendants, 

,,  Henrietta  Maria  Clark  and  William  Hankim,  contended 

Heath. 

that  the  Bill  ought  to  have  been  dismissed,  with  Costs, 

^^'  as  against  those  Parties;  inasmuch  the  Plaintiffs  having 

Cottu  obtained  a  Decree  against  the  Executors  who  signed 

_.         1...  the  Memorandum,  personally,  no  directioti  was  givea 

aooght  either  to  fer  taking  the  Accounts  prayed  by  the  Bill  in  case  the 

ch^e  the  sar-  Court  should  be  of  opinion  that  the  Executors  were 

of  a  Testator  ^^^  personally  liable  to  the  Demand, 
penooally,  with 

a  Demand,  or  to       jj^   Garratt,  contri,  contended  that  the  Plaintifi 

have  the  Debt 

paid  oat  of  the    were  justified  in  framing  the  prayer  of  their  Bill,  in  the 

Anets  of  the  alternative ;  and  that,  as  the  Defendants  HemiMa  Ma- 
the  Court  de-  ^  Clark  and  Wm.  Hankiu  were,  originally,  necessary 
cided  that  the      Parties  to  the  Bill  in  that  form,  though  the  Bill  might 

surviving  £xe-  y^  dismissed  against  them,  it  ou^t  to  be  dismissed 

cotors  were  per-  .  ,         ^                               »          -o 

sonally  liable ;  without  Costs, 
held  that  the 

of^adecessed  '^^  Vice-Chancellor  said  that  the  Plaintiffs  took  no 

Executor  were  Decree  against  the  Defendants  Henrietta  Maria  Clark 
SoBm  Smi».  "**  ^^*  Hankin,  and,  consequently,  that  the  Case  was, 
ed  against  themi  in  effect,  abandoned  as  to  those  Parties,  and  that  the 
with  Costs.  Bill,  as  against  them,  must  be  dismissed  with  Costs. 

The  Minutes  of  the  Decree,  as  they  were  finally  set- 
tled, were  as  follows : 

"  Dismiss  the  Bill,  with  Costs,  as  against  the  Defen- 
dants Clark  and  Hankin.  Let  it  be  referred  to  the 
Master  of  this  Court  in  rotation,  to  compute  Interest 
upon  the  Sum  of  870  L  2  s.  2  |  d.,  the  amount  of  the 
Account  or  Debt  mentioned  in  the  Memorandum  of  the 
29th  of  December  1815,  from  the  said  29 th  day  of  De- 
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cember  1815^  afler  the  rate  of  5  per  cent,  per  Annum. 
And  let  the  said  Master  take  an  account  of  the  Debt 
incurred,  by  the  Defendants,  Wm.  Heath,  Henry  An- 
drews and  James  Eggar,  and  the  late  Defendant,  John 
Hancock  Buckle,  since  deceased,  four  of  the  Executors 
of  the  late  Richard  Blunden,  on  account  of  the  Estate 
of  the  late  George  Glover,  deceased,  subsequent  to  the 
said  2gth  day  of  December  1815;  and,  against  such 
lastp-mentioned  Debt  the  said  Defendants,  Wm.  Heathy 
Henry  Andrews  and  James  Eggar,  and  the  said  late  De- 
fendant John  Hancock  Buckle,  are  to  have  credit  for  so 
much  as  shall  be  necessary  of  the  two  Sums  of  150  /., 
making  together  the  Sum  of  300  iL,  paid  by  the  said 
Defendants  Wm.  Heath,  Henry  Andrews  and  James 
Eggar,  and  the  said  late  Defendant  John  Hancock 
Buckle,  on  the  16th  day  of  January  1818,  and  the  lath 
day  of  October  1818  respectively,  and  the  Surplus  of 
the  said  Sum  of  300  /.  is  to  be  deducted  from  what  the 
said  Master  shall  find  to  be  due,  for  Interest,  upon  the 
said  Sum  of  870  /.  25.  2  i  d.,  and  the  Surplus,  if  any^ 
from  the  said  Sum  of  870 /•  2s.  2  id.  And  let  the 
said  Master  state  to  the  Court  what  remains  due  for 
such  Principal  and  Interest.  And  declare  that  the  said 
Defendants,  Wm.  Heath,  Henry  Andrews  and  James 
Eggar  are  personally  liable,  and  that  the  Estate  of  the 
said  late  Defendant,  John  Hancock  Buckle,  is  also  liable 
for  the  said  Sum  of  870  /.  25.  2  I  d.,  and  for  Interest 
thereon,  after  such  deductions  thereout  as  aforesaid : 
and,  in  case  the  said  Defendant,  Wm.  Btickle,  the  Admi- 
nistrator of  the  Estate  of  the  said  late  Defendant  John 
Hancock  Buckle  shall  not  admit  Assets,  Sec.'' 


Bradly 

V. 

Heath. 


No  Decree  was  drawn  up,  as  the  Suit  was  settled 
without  the  Parties  going  into  the  Master^n  Office. 
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1830: 
aSd  July. 

Practice, 
Defendant, 


If  a  PlainUff 
reads  a  passage 
in  an  Answer^ 
which  does  no( 
refer  to»  hot  is 
qualified  by,  a 
sobeeqnent  pas- 
sage,  thedcs 
fendant  may 
read  the  latter 
passage* 


RUDE  V.  WHITCHURCH*. 

IN  this  Case  a  question  arose  whether  a  Defendant, 
after  the  Plaintiff  had  read  one  passage  of  his  Answer, 
not  referring  to  a  subsequent  passage  qualifying  it, 
could  read  the  subsequent  passage. 

The  Vice-Chancellor  said  that  he  took  the  rule  now  to 
be  that,  where  there  was  a  passage  in  an  Answer  relat- 
ing to  one  part  of  a  subject,  and  there  was  another  pas- 
sage of  the  Answer  relating  to  another  part  of  the  sub- 
ject, not  in  the  same  sentence,  but  connected  in  meaning 
with  the  first  passage,  and  the  Plaintiff  read  one  of 
those  passages,  the  Defendant  might  read  the  other: 
that  the  Master  of  the  Rolls  had  introduced  that  prac- 
tice into  his  Court,  and  that  the  Lord  Chancellor  had 
expressed  his  approbation  of  it  (a). 


*  Ex  relatione. 
(a)  See  Bartlstt  v.  Gillard,  3  Russell,  156. 
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13th  and  17th 

Elizabeth  shields,  having  standing  in  her    ^ — !I/i^ 
name  1,560/.  Navy  5  per  cent.  Annuities^  and  1400/.  WilL 

4  per  cent.  Annuities,  made  her  Will,  dated  the  9th  of    ^''^^*^' 

December  1817,  and,  after  devising  certain  real  Estates,  

expressed  herself  as  follows : — **  I  give,  unto  the  Ne-  Testatrix  be- 
phews  and  Nieces  of  my  late  Husband,  Andrew  Shields,  b.&c.D.  "50/. 
300  /.  Stock,  5  per  cent.  Navy  Annuities,  to  be  divided  each  of  Bank 
among  them,  in  equal  Shares  and  Proportions;  I  also  ^"^ -Annuities 
give  unto  my  Cousins,  Elizabeth  Brown,  Charlotte  jRi-  standing  in  my 
chardson,  and  to  Thomas  Richards,  200  /.  Stock,  each,  nanoe-"    Held 
6  per  cent.  Navy  Annuities ;  I  also  give  to  my  Relations,  Legatees  was 
Jonathan  King  and  Sarah  his  Wife,  200/.  Stock,  5  per  entitled  toaspe- 
cent.  Navy  Annuities ;  and  to  my  Relations,  David  Shore  "^^  if ^*^V^. 
and  his  Brother  Samuel,  100/.  each,  of  the  like  Stock;  nuities;  and 
I  give,  to  John  Gibson,  Thomas  Harley  Richardson,  Esq..  ^^^^  Evidence  of 
and    Charles  Hyde,   Nephews    of  my   late   Husband,  Testatrix's  As- 
Elizabeth  Mason,  a  Niece  of  my  late  Husband,  and  to  sets  was  not  ad- 
AnnLucy  Beazly  and  Jane  Marks,  looZ.  Stock  each,  of  "^'***^'®' 
the  4  per  Cents.     I  also  give,  unto  my  Friends,  Anselm 
John  Griffiths,  Esq.,  and  to  his  Sister  Catherine  Eliza- 
beth,  and,  also,  to  Susannah  and  Lucy  Ashley,  50  /.  Stock 
each,  of  the  like  4  per  Cents.    I  also  give  and  bequeath, 
unto  my  Sei-vant,  Dorcas  Shirley,  the  Dividends  and 
Interest  of  500  /.  of  the  like  4  per  cent.  Stock,  for  her 
natural  life,  and,  after  her  decease,  1  give  50  /.  Stock,  part 
thereof,  to  the  Society  for  Promoting  Christian  Know- 
ledge, and  50  /.  Stock,  other  part  thereof,  to  the  School 
for  Indigent  Blind,  in  St.  George*s  Fields;  also  50/. 
Stock,  other  part  thereof,  unto  the  Philanthropic  So- 
Vol.  III.  Q  Q 


I; 
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i8:>o.  ciety:    and   50/.   Stock,  further  part  thereof,   to   St. 

'        ^        '      George^s  Hospital;  and  300 Z.  Stock,  residue  thereof, 

1^0  Ys  I  gi^g  ^^^^  Elizabeth,  Wife  of  Allen  Wmiams,  o(  South- 

wark,  and  Elizabeth  Piercy,  of  New  Brentford,  aforesaid. 
Spinster,  equally  to  be  divided  between  them,  share  and 
share  alike.  ^  I  constitute  and  appoint  the  Rev.  George 
Gibson,  of  Carlisle  House,  Lambeth,  and 
Executors  of  this  my  Will,  to  whom  I  give  10  Z.  ster- 
ling each.  And  all  the  rest,  residue,  and  remainder  of  my 
Estate  and  Effects,  both  Real  and  Personal,  which  I  may 
die  seised,  possessed  of,  or  in  anywise  entitled  unto, 
I  give,  devise,  and  bequeath  the  same,  and  every  part 
thereof,  unto  the  said  Elizabeth,  the  Wife  of  Allen  H7/- 
liams,  and  Elizabeth  Piercy,  to  hold  to  them,  their  seve- 
ral Heirs,  Executors,  Administrators  and  Assigns,  for 
ever,  in  equal  Shares  and  Proportions,  as  Tenets  in 
Common,  and  not  as  Joint-tenants." 

The  Testatrix  made  four  Codicils  to  her  Will.  The 
first  Codicil  bore  date  the  6th  of  April  1818,  and  con- 
tained the  following  passages  : — "  Whereas  I  have, 
since  the  executing  of  my  last  Will  and  Testament,  ex- 
changed my  5  per  cent.  Navy,  and  4  per  cent.  Bank 
of  England  Stocks,  into  the  Bank  of  England  Long 
Annuities  Stock ;  I  do,  by  these  presents,  declare  my 
will  to  be,  that  all  Legacies  in  my  Will  shall  be  paid  out 
of  my  present  Stock,  (that  is  to  say),  the  Legacies  in 
the  5  per  cents.  Navy,  and  4  per  Cents.,  shall  be  paid  by 
the  same  amount  in  thie  Long  Annuities,  5  /.  per  annum 
for  100/.  5  per  Cents.,  and  4/.  per  annum  for  100/; 
4  per  Cents  ,and  in  the  same  proportion  for  less  Sums." 
And,  by  the  same  Codicil,  the  Testatrix  revoked  the 
Legacies  which  she  had  given  to  four  public  Charities 
after  the  death  of  her  Servant,  Dorcas  Shirley  \  and  she 


Boys 

V. 
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directed  that  Dorcas  Shirley's  Annuity  of  20  /.  should 

be  paid  clear  of  all  Legacy  Duty,  and  immediately  from 

her  death,  and  that  all  the  other  Legacies  should  be  paid 

at  the  end  of  one  year ;  and  the  Testatrix  thereby  also     ..- 

1        ^     1  -I      Williams. 

gave  Dorcas  Shirley   10 1.,  and  all  her  Clothes  and 

House  Linen,  and  also  gave  ig  Guineas  each  to  seven 

Charities   therein    mentioned,   and    10  /.    to    another 

Charity. 

The  second  Codicil  was  dated  the  16th  of  Jmie  1818, 
and  was  as  follows : — '*  I  request  my  Executors  to  give 
the  following  Sums  to  my  Friends :  ig  Guineas  each  to 
Mr.  Abraham  Trimmer,  Mrs.  Hannah  Palmer  and  her 
Sister,  Mrs.  Jackson,  Miss  Tivigg,  Miss  Elizabeth  Nor-' 
bury,  and  her  Sister,  Mary  Ann  and  John  Cook,  late  of 
Twickenliam;  to  Wm.  Jones,  Joseph  Shirley,  Wm.  Hill, 
Frances  Richards,  Elizabeth  Hitchcock,  John  Sharp,  and 
Widow  Swap,  the  Sum  of  10/.  to  each;  to  Elizabeth 
Chandler  and  Sarah  George,  5  /.  each." 

The  third  Codicil  was  dated  the  8th  of  May  1821, 
and  contained  the  following  Clause :— '*  I  give,  unto 
Amelia  ^Shields  Boys  and  Mary  Boys,  Daughters  of 
Thomas  and  Mary  Boys,  50  /.  each  of  Bank  Long  An- 
nuities Stock,  now  standing  in  my  name.'' 

The  fourth  Codicil  was  dated  the  14th  day  of  July 
1827,  and  was  as  follows: — ^''Memorandum  for  Mrs. 
Shields  to  alter  her  Will.  The  Estate  left  to  Charlotte 
Uichardson  to  go  to  Samuel  Shore  Baker,  of  TufTiham- 
green,  and  loo/.  Bank  5  per  cent.  Annuities ;  to  the 
Children  of  the  late  Thomas  Richards,  of  Isleworth,  10/. 
per  annum,  out  of  the  same  Stock,  to  be  divided,  share 
and  share  alike;  to  my  Servant,  Elizabeth  Chandler, the 

Q  Q  2 
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1830.  Sam  of  5  /.  a  yeari  for  her  natural  life,  out  of  the  same 

'        ""        '     Stock ;  and  I  direct  all  my  Household  Furniture  to  be 

*^^'  divided  between  my  two  Servants,  Dorcas  Shirley  and 

Eliz.  Chandler.  I  give  unto  the  Widow  of  Thos.  RichardSf 
of  Isleworlh,  igl.igs.,  and  to  Esther'Chandler,  si.*' 

The  Testatrix  was,  at  the  times  when  she  made  her 
Will  and  Codicils,  and  had  been  for  many  previous 
years,  totally  blind,  and  she  signed  her  Will  and  Codi- 
cils by  subscribing  her  Mark  thereto.  She  died  on  the 
8th  of  September  1828,  and  the  Persons  named,  in  her 
Will,  as  her  Executors,  having  died  in  her  lifetime,  the 
Defendant,  Elizabeth  Williams,  took  out  Letters  of 
Administration  to  her,  with  the  Will  and  Codicils  an- 
nexed. 

The  Bill  was  filed  by  Amelia  Shields  Boys  and  Mary 
Boys,  against  the  Administratrix  and  her  Husband, 
charging  that  the  Testatrix  had,  at  the  date  of  the  third 
Codicil,  Bank  Long  Annuities  to  the  amount  of  154/. 
per  annum,  standing  in  her  name,  and  that,  at  her  de- 
cease, she  had  standing  in  her  name,  like  Annuities  to 
the  Amount  of  176/.  per  annum,  and  that  the  last 
mentioned  Sum  was  still  standing  in  her  Name,  or  in 
the  Names  of  the  Defendants :  that  each  of  the  Plain- 
tiffs was  entitled,  under  the  Bequest  made  to  them  by 
the  third  Codicil,  to  so  much  Bank  Long  Annuities  as 
would  be  sufficient  to  yield  the  Sum  of  50  /.  per  annum, 
and  not,  as  the  Defendants  pretended,  to  50  /.  sterling 
only,  to  be  raised  from  the  said  Long  Annuities.  The 
Bill  prayed  for  a  Declaration  that  the  Plaintifis  were 
each  entitled,  by  way  of  specific  Bequest,  to  so  much 
Bank  Long  Annuities  as  would  yield  50/.  per  annum, 
and  that  the  same  might  be  transferred  to  them. 
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The  Defendants,  by  their  Answer,  said  that,  when  the  1 830. 

third  Codicil  was  made,  the  Testatrix  was  not  possessed 
of  any  Stock  except  154/.  per  annum  Long  Annuities, 
which  was  then  worth  2,849  '•  Sterling,  and  200  /.  Navy  Wwt  liams. 
5  per  cents,  then  worth  217  /.  Sterling,  and  that  she  was 
not  possessed  of  or  entitled  to  Personal  Estate  equal  in 
amount,  (if  the  third  Codicil  was  to  be  considered  as 
having  given  50  /•  per  annum  Long  Annuities  to  each  of 
the  Plaintiffs),  to  the  Legacies  given  by  the  Will  and 
three  first  Codicils :  that  they  had  been  informed,  by 
Frances  Piercy,  a  female  Friend  of  the  Testatrix,  who 
prepared  the  third  Codicil,  that  the  Testatrix  intended 
that  the  Plaintiffs  should  have  50  L  Sterling  each,  to  be 
raised  out  of  the  said  Long  Annuities,  and  that  Francei 
Piercy  was  instructed  by  the  Testatrix  accordingly,  and 
intended  the  third  Codicil  to  contain  a  Bequest,  to  the 
Plaintiffs,  of  50  /•  Sterling  only :  and  the  Defendants 
submitted  that  the  circumstances  aforesaid,  and  the 
state,  amount,  and  nature  of  the  Testatrix's  Property 
required  that  the  Court  should  hold  that  the  Plaintiffs 
were  entitled,  each,  to  a  mere  Money  Legacy  of  50  /• 

The  'l'estatrix*s  Personal  Estate,  at  her  decease,  con- 
sisted of  the  176/.  Long  Annuities,  of  Cash  to  the 
amount  of  160/.,  and  of  Furniture  and  other  Effects, 
valued  at  106  /. 

Frances  Piercy  deposed  that,  on  the  8th  of  May  i8si, 
she  prepared  the  third  Codicil,  from  verbal  directions 
given  to  her  by  the  Testatrix,  and  that  the  Testatrix 
had  not  any  professional  advice  in  regard  thereto :  that, 
on  the  8th  of  May  1821,  she  called  upon  the  Testa- 
trix, who  then  told  her  that  the  BQys\  meaning  the 

Q  Q  3 
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Father  of  the  Plaintiffs  and  his  Family,  were  broken  to 
pieces,  and  that  the  Plaintiffs  were  gone  out  into  Fainiiies : 
that  the  Witness  then  observed,  to  the  Testatrix,  ),hat 
the  Property  of  the  Wife  of  Mr.  Boys,  was  secured  U> 
her,  by  her  Father's  Will ;  to  which  the  Testatrix  re- 
plied :  ^'  Very  true,  but  the  Money  is  gone  to  buy  Rules, 
(Mr.  Boi/s  being  then  in  the  King^s  Bencli  Prison,)  and 
I  have  been  to  see  them,  and  gave  them  5  /.,  but  I  can- 
not do  that  every  day  ;  but  as  Mrs.  Beazley  and  Mrs. 
Jlforso/i  are  dead,  to  whom  I  have  given  100/.  Stock, 
I  should  like  to  give  one  of  those  100 /.>  50. A  each,  to 
the  two  Bays's/*  meaning  the  Plaintiffs :  that  the  Witness 
then  said  to  the  Testatrix : "  You  are  very  kind,  it  is  quite 
a  charity,  and  I  will  write  whatever  you  wiah  me  :**  That 
.the  Witness,  immediately  thereupon,  wrote  the  afore- 
said Codicil ;  and  that  she  believed,  from  what  the  Tes- 
,tatrix  said  to  her  on  the  aforesaid  occasion^  that  the 
Testatrix  intended  to  give,  by  the  said  Codici),  the  Sum 
pf  5  /•  per  annum  ConsoHdated  Lopg  Annuities  between 
the  Plaintifis,  and  that  the  Witness  did  not,  nor  did  the 
Testatrix  intend,  at  any  time,  to  give,  to  the  Plaintifis, 
or  to  either  of  them,  50  /.  per  annum  Long  Annuities. 


James  Fenn,  a  Clerk  in  the  Bank  of  England,  dqxised 
that,  on  the  9th  of  December  1817, 1,560/.  Navy  5  per 
cent.  Annuities,  and  1400/.  4  per  cent.  Annuities,  were 
standing  in  the  Name  of  the  Testatrix,  and  that  there 
was  not,  on  the  said  gth  of  December  1817,  any  other 
sum  of  Bank  Annuities,  or  Government  or  Bank  Stock 
standing  in  her  name:  That  the  Sum  of  154/.  per 
annum  Long  Annuities  was  standing  in  the  Testatrix's 
name  upon  the  8tb  of  May  1 82 1 ,  and  that  she  had  not 
then  any  other  sum  of  Bank  Annuities,  or  Government 
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or  Bank  Stock,  standing  in  her  name :  That,  on  the  8th 
of  September  1828,  the  Sum  of  176/.  per  annum  Long 
Annuities,  was  standing  in  her  name,  and  that  there  was 
not,  on  the  same  day,  any  other  Sum  of  Goverament  or 
Bank  Annuities,  or  any  other  Shares  or  Share^  or  Interest 
in  Long  Annuities  standing  in  her  name  :  That,  on  the 
gth  of  December  1817,  the  value  of  1,560/.  Navy  5  per 
cent.  Annuities,  according  to  the  current  Market  Price  of 
that  day^  was  1,698/.  95.,  and  that^  on  the  same  day, 
the  value  of  1400  /.  4  per  cent.  Annuities^  according  to 
the  current  Market  Price  of  that  day,  was  1,391  /.  5  s.; 
and  that,  on  the  8th  of  May  1821,  the  value  of  154/. 
per  annum  Long  Annuities,  according  to  the  current 
Market  Price  of  that  day,  was  2,887  '•  105. ;  and  that, 
on  the  1 8th  of  December  1828,  the  value  of  176  /.  per 
annum  Long  Annuities,  according  to  the  current  Market 
Price  of  that  day,  was  3,542  /. 
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Boys 
v. 
Williams. 


Mr.  Pepys  and  Mr.  Kindersley,  for  the  Plaintiffs, 
contended  that  the  Bequests  in  the  third  Codicil,  were 
specific  Legacies  of  50/.  Long  Annuities:  that  the 
Evidence  which  the  Defendants  had  entered  into,  for  the 
purpose  of  putting  a  different  construction  on  the  Be- 
quest,  was  inadmissible :  and  that  the  only  purpose  for 
which  the  Evidence  was  admissible,  was  to  show  that 
the  Testatrix  had  154/.  Long  Annuities  at  the  date  of 
the  third  Codicil.  The  Attorney-General  v.  Grote  («) ; 
Stafford  y.  Norton  (ft). 

(a)  3  Mer.  316.— The  Decision  of  the  Master  of  the  Rolls 
in  this  Case,  was  reversed  by  Lord  Eldon,  His  Lordship's 
Judgment  was  delivered,  with  the  consent  of  all  Parties,  after 
he  had  resigned  the  Great  Seal .  It  will  be  reported  by  Messrs. 
Russell  &  Mf/lne. 

{b)  1  Bro.  C.  C.  482. 

Q  Q  4 
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The  Solicitor^  General,   Mr.  Knight,  and   Mr.  G. 
liichards,  for  the  Defendants : 


^**  The  Evidence,  in  this  Case,  is  of  two  sorts;  one 

Williams,      tends  to  show  the  state  of  the  Testatrix's  Property, 

at  the  dates  of  her  Will  and  Codicil ;  and  the  other,  to 
prove  Declarations  made  by  the  Testatrix.  We  admit 
that  the  latter  is  not  admissible,  but  the  former  is  re- 
ceivable. Where  there  is  an  inaccuracy  on  'the  face 
of  a  Will,  and  the  thing  does  not  exist  as  it  is  given. 
Parol  Evidence  may  be  adduced  in  order  to  remove 
the  ambiguity.  Inhere  is  nothing  that  answers  the 
description  of  Bank  Long  Annuities  Stock  ;  and,  there- 
fore, in  order  to  discover  what  the  Testatrix  meant  by 
those  words,  we  must  inquire  what  she  was  possessed 
of.  Independently  of  that,  in  putting  a  construction  on 
a  Will,  the  Court  has  a  right  to  inquire  what  the  Tes- 
tator's Property  was,  in  order  that  it  may  be  placed  iu 
the  situation  of  the  Testator,  and  may  have  the  same 
knowledge  as  he  had :  Selwood  v.  Mildmay  (c).  In  The 
Attorneif 'General  v.  Grate,  the  Will  contained  Legacies 
of  certain  Sums,  per  annum.  Hank  Long  Annuities ;  and, 
as  the  words  ''per  annum*'  were  introduced,  the  Master  of 
the  Rolls  decided,  on  the  whole  contents  of  the  Will, 
that  tlie  Bequests  were  specific.  Here  the  words  "  per 
annum"  do  not  occur ;  therefore  The  Attorney-General 
V.  Grole  is  no  authority  in  this  Case.  In  Fonnereau  v. 
Poj/niz  (rf),  Lord  Thurlow,  though  he  was  first  of  a  con- 
trary Opinion,  ultimately  decided  that  Parol  Evidence  of 
the  state  of  the  Testatrix's  Property,  was  admissible. 
If  the  Evidence  was  admitted  in  Fonnereau  v.  Poyntz, 
H Jorliori,  it  ou^^ht  to  be  admitted  in  this  Case.     The 

{i)  7  Vis   -u(.i.  (^)  I  Bro,  C.  C.  472. 
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words,  in  that  Case,  were  much  clearer  than  they  are  in 

this.    There  is  a  very  material  distinction  between  the 

expressions  in  the  Will  and  the  expressions  in  the  Co-  Boys 

dicil.     If  the  Codicil  had  been  the  only  Instrument,  and      ^^ 

Williams* 

the  words  of  it  had  been  clear,  the  Evidence  could  not 
have  been  received.  But  this  Testatrix,  when  she  means 
to  bequeath  Stock,  in  her  Will,  employs  very  different 
words  from  those  which  she  uses  in  the  third  Codicil. 
Besides,  the  Testatrix,  in  her  Bequest  to  the  Plaintiffs, 
does  not  use  the  words  *'per  annum ;"  in  other  instances, 
where  she  means  to  give  Stock,  she  adds  those  words. 
The  words  used  here  are^ "  50  /.  of  Bank  Long  Annuities 
Stock,"  which  we  say  means  50  /.  out  of  the  Testatrix's 
Bank  Long  Annuities.  This  Bequest  is  ambiguous :  and, 
therefore,  the  Court  has  a  right  to  know  what  the  state 
of  the  Testatrix's  Property  was,  and  may  then  put  such 
a  construction,  on  the  Bequest,  as  the  words  will  bear. 
The  last  Case  on  this  subject  is  Colpoys  v.  Colpoys  (e). 
In  the  present  Case,  if  it  is  held  that  the  Bequests  to  the 
Plaintiffs  are  specific  Bequests  of  50  /.  Long  Annuities, 
the  Assets  will  be  insufficient,  by  upwards  of  1,500/. 
to  pay  the  Legacies.  At  the  date  of  the  third  Codicil^ 
two  of  the  Legatees'had  died,  and  the  Testatrix  had 
then  about  100/.  undisposed  of,  in  Money;  and  the 
Testatrix  meant  to  give,  to  the  Plaintiffs,  the  exact 
amount  of  the  Money  that  then  remained  at  her  dis- 
posal. The  Legacies  in  question  are  demonstrative 
Legacies :  they  are  not  Bequests  of  the  actual  Stock 
standing  in  the  Testatrix's  name,  but  of  Sums  of  Money 
to  be  paid  out  of  that  Stock.  The  Plaintiffs  were  per- 
sons in  distressed  circumstances,  and  the  Legacies  were 

(0  Jac.451- 
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Williams. 
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1B.30.         given  to  them^  out  of  mere  charity.    It  is  clearly  estab- 
*        "        '     lished^  by  the  Cases  that  have  been  cited,  that,  where 
Boys.  there  is,  as  in  ihis  Case,  an  inaccurate  or  ambiguous  de- 

scription of  the  subject  of  the  Gift,  the  Cpurt  may  in- 
quire into  the  nature  of  the  Property  which  the  Testatrix 
was  possessed  of>  and  may  then  give  a  rational  con- 
struction to  the  words  of  the  Will,  according  to  the 
actual  state  of  the  Fund ;  for  the  Court  is  then  pos- 
sessed of  the  same  knowledore  as  the  Testatrix  had. 
Loioe  V.  Lord  Huntingtower  (f). 

m 

The  Vice-Chancellob  : 

The  question  before  me  is,  whether  there  is  so  much 
difficulty  in  construing  the  expressions  which  this  Tes- 
tatrix has  used,  as  to  authorize  the  admission  of  Evi* 
dence  as  to  the  state  of  her  Assets.  Before  I  can  hear 
the  Evidence,  I  must  be  satisfied  that  the  ambiguity 
exists.  .  I  entertain,  however,  no  doubt  about  the  mean- 
ing of  the  words  used  in  the  Bequest  to  the  Plaintiffs. 
Notwithstanding  the  deficiency  of  the  Fund,  the  Tes- 
tatrix ha^  used  words  which,  to  my  mind,  clearly  import 
that  each  of  these  Legatees  was  to  have  50  /•  Long 
Annuities. 

In  Fonnereau  v.  Poyntz  there  was  a  singular  use  of 
the  word  ''  Interest"  In  The  AUorney-General  v.  Groie, 
the  Legacies  were  given  in  terms  which  varied  as 
between  themselves ;  and  no  question  arose  about  the 
receipt  of  Evidence:  for  that  Cause  was  heard  upon 
Bill  and  Answer,  and  the  question  was  raised  upon  the 

(/")  4  Russ.  532,  note.    See  abo  the  Judgment  of  Tmdmly 
C.  J.  in  Miller  v.  Trovers,  8  Bing.  244. 


Boys 
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Williams. 
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Answef:    and,  notwithstanding  the  deficiency  of  the  1830. 

Fundy  the  Court  held  that  the  Legacies,  were  all  Lega- 
cies of  Long  Annuities.  There  is  not  so  much  founda- 
tion for  a  doubt  in  this  Case,  as  there  was  in  The  Atior- 
ney-General  v.  Grote.  I  do  not  mean  to  over  rule  the 
Case  of  Fotmereau  v.  Poyntz ;  but  that  Case  was  de- 
cided upon  all  the  words  taken  together,  and  upon  the 
particular  words  used  in  the  Will.  In  this  Case  1  have 
no  doubt  about  the  meaning  of  the  words ;  and,  there- 
fore, I  think  that  I  am  not  at  liberty  to  look  at  the  state 
of  the  Testatrix's  Assets.  But  I  go  further  than  that, 
and  say  that,  if  I  were  at  Hberty  to  look  at  the  state 
of  the  Testatrix's  Property,  I  must  hold  that  she  in- 
tended to  give,  to  the  Plaintiffs,  Legacies  of  50  /.  Long 
Annuities. 

"  This  Court  doth  declare  that  the  Evidence  taken 
in  this  Cause,  is  not  admissible  to  explain  the  intention 
of  Elizabeth  Shields,  deceased,  the  Testatrix  in  the 
Pleadings  of  this  Cause  named,  with  respect  to  the 
Legacies  given,  to  the  Plaintiffs,  by  the  third  Codicil  to 
the  Will  of  the  said  Testatrix :  and  this  Court  doth  de- 
clare that,  according  to  the  true  construction  of  the  third 
Codicil  to  the  said  Testatrix's  Will,  each  of  the  Plain- 
tiffs is  entitled  to  a  Legacy  of  50  /.  per  annum  Long 
Annuities,  as  a  specific  Legacy :  and  it  is  ordered  and 
decreed  that  it  be  referred,  to  the  Master  of  the  Court  in 
rotation,  to  inquire  and  state  to  this  Court  what  Long 
Annuities  were  standing,  in  the  name  of  the  said  Testa- 
trix, in  the  Books  of  the  Governor  and  Company  of  the 
Bank  of  England,  at  the  respective  dates  of  the  first 
and  third  Codicils  to  her  Will,  and  at  her  death ;  and 
whether  she  has  given  any,  and,  if  any,  what  specific 
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Lepracies  affecting  the  same,  besides  the  said  L^acies 
to  the  said  Plaintiffs :  and  it  is  ordered  that  the  said 
Master  do  take  an  account  of  the  Personal  Estate  of 
the  said  Testatrix,  not  specifically  bequeathed,  come 
to  the  hands  of  the  Defendants,  Allen  Williams  and 
Elizabeth  his  Wife,  See." 


MEMORANDUM. 

The  Case  of  Newton  v.  Beresford,  mentioned  ante, 
page  484,  is  reported  in  1  Younge,  377. 
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PRINCIPAL     MATTERS. 


ACCEPTANCES. 
See  BankrupTi  s. 

ACCOUNT. 
A  creditor  of  a  person  who  died  in- 
testate in  India,  took  out  letters  of 
administration  to  the  deceased,  in 
that  country.  He  then  came  to 
England,  and  obtained  letters  of 
administration  from  the  Preroga- 
tive Court.  Afterwards  one  of  the 
intestate's  next  of  kin,  procured 
that  administration  to  be  revoked, 
and  administration  to  be  granted 
to  himself:  Held,  that  the  Indian 
administrator  is  compellable  to  ac- 
count to  him  for  assets  possessed 
in  India  as  well  as  in  this  country, 
in  a  suit  by  him  as  personal  repre- 
sentative only  of  the  intestate,  and 
to  which  the  other  next  of  km,  who 
were  resident  in  India,  were  not 
parties.  [SandilandsY.Innes]   363 

ADMINISTRATOR. 

See  Account. — Executors  and 
Administrators. 


ADVANCEMENT. 
Interest  at  4  per  cent.,  directed  to  be 
computed  on  advancements  made 
by  a  father  to  his  children,  from 
the  time  when  the  father's  pro* 
perty  was  divisible  amongst  them. 
[Andrevoes  v.  George]     -    -    393 

AMBIGUITY. 
See  Long  Annuities. 

AMENDMENT. 

1.  An  application  to  amend  under 
the  13th  order,  must  be  supported 
by  a  joint  aflBdavit  of  the  plaintiff 
and  solicitor.  [Browne Y.Dunn]  S3 

2.  On  the  19th  April  1828,  plaintiflF 
obtained  an  order  to  withdraw  re* 
plication  and  amend,  and  amended 
accordingly.  In  i8fi9he  obtain- 
ed, as  of  course,  another  order  to 
amend.  Motion  to  discharge  the 
second  order  refused,  the  first  hav- 
ing been  made  before  the  new 
orders  came  into  operation.  [Letih 
y.JVUdman] loi 

3«  In  general,  a  motion  to  amend  a 
second  time,  after  answer,  cannot 
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be  made  without  nodce.    [Frenme 

V.  Beit] 152 

See  I  Ruts,  and  Myl.  79. 

4.  A  defendant  against  whom  a  sub- 
poena  is  prayed,  on  his  coming 
within  the  juriBdiction,  i>  not,  in 
lubataoce,  a  party  to  the  suit ; 
■nd  therefore  the  bill  cannot  be 
amended  after  the  expiration  of  six 
weeks  from  the  time  when  the  last 
of  the  answers  of  tlie  defendants 
who  are  within  the  jurisdiction,  is 
to  be  deemed  sufficient,  though  the 
other  defendant  may  not  hare  ans- 
wered. [The  King  of  Spain  v. 
HuUetf] 338 

5,  The  amendment  of  a  bill  under 
leave  given  on  tlie  allowance  of  a 
demurrer,  is  not  reckoned  for  the 
purposes  of  the  13th  order.  [Pe- 
theller  f.  htimmeth]  ...     389 

See  Practice,  3.  4. 
ANNUITY. 
Sre  Abscts. — Construction,  7.— 
Fkmb  Covert.— Insu a asck. 
ANSWER. 
The  original  bill  sought  to  set  asidi 
an  appointment  on  the  ground  of 
fraud;  the  plainufF  thi 
his  bill,  and  inquired  as  to  the  mode 
in  which  the  appointment 
ecuted   and  attested  :  Held,  that 
the  plaintifTs  cnso  being  one  of 
legal  validity  and  equitable  inva- 
lidity,the  iiiqiiiries  n-ere  irrelevant, 
and  therefore  need  not  be  answer- 
ed.   \Codri»gton  V.  Codriugfon] 
6'!) 
See  Pbacticr,  C. 


APPOINTIHENT. 
1.  By  a  marriage  settlement,  a  fund 
was  vested  in  trustees,  in  trust  for 
all  and  every  the  child  and  chil- 
dren ofihe  marriage,  in  such  sharesi 
at  such  age  or  ages,  time  or  times, 
and  subject  to  such  conditions,  re- 
strictions and  limitatitHis  as  the 
wife,  in  case  she  survived  her  hus- 
band, should  appoint.  There  was 
one  child  only  of  the  marriage. 
The  wife  appointed  the  fund  to 
that  child,  for-  her  separate  use, 
for  life,  and,  after  her  decease,  to 
such  persons  as  the  child  should 
appoint,  and,  in  default  of  such 
appointment,  to  the  executors  or 
Qdministrators  of  the  child:  Held, 
that  the  power  in  the  settlement 
was  well  exercised.  [Bray  v.  Ham- 
menely]      ------    513 

3.  A.  having  power  to  appoint  ~ool. 
which  was  to  be  raised  under  the 
trusts  of  a  term.appoiDted  that  sum, 
by  her  will,  to  the  persons  whom  she 
made  her  executors,  in  trutt ;  but 
she  did  not  declare,  expressly,  any 
trust  of  that  sum.  She  then  be- 
queallied  her  personal  estate,  to 
the  same  persons,  in  trust  and  sub- 
ject to  the  payment  of  her  debts 
and  Icfjacies  :  Held,  iu  a  suit  insti- 
tuted by  the  legatees,  lliat  the 
700  /.  ought  to  be  raised,  and  ap- 
plied in  the  same. manner  aa  the 
testatrix's  personal  estate.  [Good- 
crev.Xfojd] 538 

See    Customary     Fbbeholds.  ^ 
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ASSETS. 
A  testatrix,  who  died  in  1782,  gave 
an  annuity  to  A.  B.  and  devised 
her  real  estates  to  M.  and  his  sons, 
in  strict  settlement,  and  bequeathed 
her  personal  estate  to  M.  absolute- 
ly. Down  to  1821,  the  annuity 
was  paid  by  the  persons  in  posses- 
sion of  the  real  estates,  and  no 
fund  for  payment  thereof  was  ever 
set  apart  out  of  the  testatrix's  per- 
sonal estate,  although  that  estate 
was  administered  in  a  suit  insti- 
tuted by  her  legatees,  to  which 

A.  B.  was  a  party,  and  in  which 
the  annuity  was  erroneously  consi- 
dered as  not  primarily  charged 
upon  the  testatrix's  personal  estate. 
M.  bequeathed  his  personal  estate 
to  L.  and  died.  L.  aflerwards 
died,  and  one  of  the  defendants 
was  her  executrix  :  Held  that  A. 

B.  had  no  claim,  upon  L.'s  estate, 
in  respect  of  his  annuity.  [  Brown 
V.  Claxton]       -----     225 

Stf<?  Account. — Construction,  10. 
Marshalling. 

ASSIGNEES. 
See  Bankrupt. 

AWARD. 

See  Bankrupt. 

BANKRUPT. 
1.  In  an  action  brought  against  J.  T. 
by  the  defendants,  a  verdict  wasj 
taken  against  him  for  10,000/., 
subject  to  an  award.  J.  T.  then 
became  bankrupt,  and  afterwards 
the  award  was  made,  by  which  the 
amount  of  the  damages  was  re- 


duced.   It  did  not  appear  that  the 
assignees  went  in  before  the  arbi- 
trator: Held  that  they  were  not 
bound  by  the  award.     [Dod  v. 
Herring]    ------     145 

See  1  Russ.  and  Myl.  153^ 
2,  Bill  to  have  acceptances  fraudu- 
lently obtained  from  the  plaialiff, 
by  one  of  the  defendants,  and  « 
which  were  in  possession  of  the 
other  defendant,  but  who  claimed 
no  interest  in  them,  delivered  up 
to  be  cancelled.  The  former  de- 
fendant pleaded  bis  bankruptcy 
under  a  commission  issued  after 
the  filing  of  the  bill.  Plea-ovfer- 
ruled.     [Machvorth  v.   Mashall] 

368 
See  Feme  Covert. 

BENEFIT  SOCIETY. 
The  word  "  Insolvent,"  in  33  Geo.  3, 
c.  54,  s.  10,  means  a  person  who 
has  taken  the  benefit  of  an  Insol- 
vent Debtors'  Act;  and  not  one 
who  has  merely  made  an  assign- 
ment of  his  efiects  for  the  benefit 
of  his  creditors.  [/;*  re  Birming- 
ham  Benefit  Society]  -     -     -    421 

BILLS  OF  EXCHANGE. 

5ce  Bankrupt,  2. 

BOND. 

1.  Obtigees  in  a  bond  held  entitled 
to  be  paid,  out  of  the  assets  of  a 
deceased  obligor,  a  sum  exceeding 
the  penalty  of  the  bond.  [Jeud* 
xoine  y.  Agate]'      -     -     -     -     139 

2.  Where  an  obligor  has, by  vexatious 
proceedings,  delayed  the  obligee 
from  recovering  on  his  bond,  a 
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court  of  equity  will  decree  pay- 
ment of  the  full  amount  of  princi- 
pal and  interest,  although  it  ex- 
ceeds the  penalty  of  the  bond. 
[Grant  v.  Grant]       -     -    -     340 

CASES  FOR  OPINION  OF 

COUNSEL. 

JSilt  Production  of   Documents, 

1.  a. 

CESTUI  QUE  TRUST. 

See  TausTBB  and  Cestui  que 

Tbust. 

COMPENSATION. 
See  VBNDoa  and  Purchaser,  5. 

CONSTRUCTION. 
1.  A  statuary  bequeathed  articles 
used  in  his  business  by  their  tech- 
nical names,  some  of  which  were 
very  obscurely  written :  reference 
directed  to  ascertain  what  was 
meant,  the  master  taking  to  his 
assistance  persons  skilled  in  writing 
and  acquainted  with  articles  used 
by  statuaries.     [Goblet  v.  Beechey] 

a.  A  testator,  after  giving  several  an- 
nuities for  lives,  each  gift  com- 
mencing with  the  word  ''Item," 
proceeds  thus :  "  Item,  I  give  to 
my  wife  i,soo/.  a  year  during  her 
life,  and  also  my  furniture  and 
house,  and,  after  her  decease,  to 
S.  S.  and  his  heirs :  Held  that  S.  S. 
was  entitled  to  the  fund  for  pay- 
ment of  the  annuity,  as  well  as  to 
the  house  and  furniture.  [Oldman 
Y.  Staler] 84 
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3.  A  bequest  of  a  reversionary  in- 
terest in  personalty  to  an  executor, 
affords  a  presumption  that  the  tes- 
tator intended  to  exclude  him  from 
the  residue.  But  parol  evidence 
is  admissible  to  rebut  the  presump- 
tion.    [Oldman  v.  Slater]      -     84 

4.  Bequest  to  J.  A.  for  life;  re- 
mainder to  his  eldest  son  for  life, 
and  to  remain  entailed  on  the  dd- 
est  son  of  J.  A.  and  his  posterity  for 
ever.  But,  in  case  of  the  death  or 
want  of  issue  of  J.  A.  to  M.  (»  bro- 
ther of  J.  A.)  and  his  descend- 
ants, as  abovementioned,  from  one 
generation  to  another,  for  ever. 
J.  A.  survived  the  testator,  and  died 
a  bachelor :  Held  that  the  bequest 
over  to  M.  and  his  descendants, 
was  void  for  remoteness.  [Monk- 
house  y*  Monkkotae]  -    -    -     119 

5.  By  a  marriage  settlement  a  term 
was  created  for  raising  portions  for 
daughters  in  case  the  Esther  should 
die  witliout  issue  male^  such  por- 
tions to  be  paid  at  21  or  marriage, 
but,  if  the  daughters  should  attain 
that  age  or  be  married,  in  the  life- 
time of  the  fiither,  then  within  six 
months  after  his  decease.  But  if 
all  the  daughters  died  before  their 
portions  became  payable,  then  the 
fund  was  not  to  be  raised.  There 
was  issue  of  the  marriage  a  daugh- 
ter and  only  child ;  she  attained  21 
and  married,  and  afterwards  died 
in  her  father's  lifetime.  The  father 
died  without  issue  male:  Held, 
nevertheless,  that  the  daughter's 
representatives  were    entitled  to 
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her  portion.     [Fry  v.  Lord  Sher* 
borne]    -------     243 

6.  By  a  marriage  settlement,  a  por- 
tion to  which  the  wife  was  entitled, 
was  assigned  for  her  separate  use, 
during  her  coverture,  and,  in  case 
she  should  die  in  her  husband^s 
lifetime,  then  in  trust  for  him  du- 
ring  his  life,  and,  after  the  death  of 
the  survivor,  in  trust  for  the  issue 
of  the  marriage  living  at  the  death 
of  the  survivor,  as  the  wife  should 
appoint,  and,  in  default  of  such 
issue  in  trust  for  such  persons  as 
the  wife  s^hould,  by  deed  or  will, 
appoint.  The  wife  survived  the 
husband:  Held  that  she  was  en> 
titled  to  the  interest  of  the  portion 

for  her  life.    [  Tunstall  v.  Trappes] 

312 

7.  Testator  gave  an  annuity  of  300/. 
free  from  all  taxes  and  stamp  du- 
ties, to  I.  and  H.  during  their  joint 
lives,  and  to  the  survivor  during 
her  life,  and,  after  the  death  of  the 
survivor,  to  G.  for  her  life.  By  a 
codicil  he  revoked  the  annuity  of 
300  /.  given  to  I.  and  H.  and  gave 
them  an  annuity  of  100/.  each, 
witli  benefit  of  survivorship.  The 
annuities  of  100/.  are  subject  to 
the  legacy-duty.  [Burrows  v. 
Cottreiq 375 

8.  Testator  bequeathed  to  his  grand- 
children, naming  them,  the  sum  of 
of  1,000/.,  payable  to  each  of 
them  on  their  attaining  21 ;  and, 
in  case  of  the  death  of  either  of 
them  before  that  period, the  legacy 
to  be  divided  amongst  the  sur- 
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vivors:  Held  that  the  gntadchil- 
dren  were  entitled  to  one  sum  of 
1,000/.  only,  and  not  each.of  them 
to  a  separate  legacy  to  that 
amount.  [Stewart  v.  Gamett]  398 
Devise  of  ''  one  moiety  of  the 
rents,  issues  and  profits  of  my  estate^ 
named  I.,  in  the  parish  of  M.,  to  be 
divided  equally  amongst  my  grand«> 
children  ;  the  other  moiety  of  the 
rents,  issues  and  profits  of  my  said 
estate  I  give  to  R.  and  his  heirs." 
Held  that  the  grandchildren  take 
the  fee  as  tenants  in  common, 
in  a  moiety  of  the  estate.    [PAd] 

398 

9.  A  testator  having  one  nephew  and 

one  niece,  and  eight  great-nephews 
and  nieces  living  at  his  death,  gave 
one-tenth  of  his  residue  to  his  ne- 
phew, and  another  to  his  niece, 
and  the  remainder  to  trustees  in 
trust  for  their  children  at  2 1 ;  and 
he  empowered  his  trustees  to  apply 
all  or  any  part  of  their  respective 
shares  for  their  advancement: 
Held  that  all  the  great-nephews 
and  nieces  born  before  the  eldest 
attained  2 1 ,  though  aftei  the  testa- 
tor's death,  were  entitled  to  shares. 
[Titcomb  y.  Butler]  -    -    -    417 

10.  Testator  gave  the  3^  early  sum  of 
2,000  /.  sterling  to  his  wife  for  her 
life,  and,  after  her  decease,  to  his 
trustees  upon  the  same  trusts  as 
after  declared  concerning  the 
yearly  sum  of  3,000  /•  He  then 
gave,  to  his  trustees,  the  yearly 
sum  of  3,000  /.  sterling  to  issue  out 
of  a  sufficient  sum  of  stock  in  the 
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5  per  centf,  to  be  invested  in  the 
names  of  his  trustees  for  that  pur- 
pose, in  trust  for  his  daughter,  for 
life,  and  after  her  decease,  for  her 
children.  The  trustees  invested 
100,000/.  5  per  cents,  to  answer 
the  two  yearly  sums.  The  stock 
was  afterwards  converted  into  4 
•  per  cents,  whereby  the  dividends 
became  insufficient  to  pay  the 
yearly  sums  t  Held  that  the  lega- 
tees were  not  entitled  to  have  the 
deficiency  supplied  out  of  ttsta* 
tor's  residuary  estate.  [Kendall  v. 
Russell] 424 

1 1.  Testator  bequeathed  his  residuary 
estate  to  trustees,  upon  trust  to 
transfer  the  same  unto  his  great- 
nephews  and  nieces,  the  shares  of 
the  boys  to  be  transferable  to  them 
at  21,  and  those  of  the  girls  at  21 
or  marriage,  and  to  accumulate 
for  them  in  the  mean  time,  with 
bene6t  of  accruer  and  survivor- 
ship :  and,  in  case  of  the  death  of 
all  the  said  children  except  one, 
before  their  shares  became  vested, 
then  upon  trust  to  transfer  the 
whole,  to  tlie  survivor,  at  the  age 
or  time  aforesaid:  Held  that  a 
great-nephew  born  afler  the  testa- 
tor's death,  but  before  any  of  his 
other  great-nephews  or  nieces  at- 
tained 21  or  married,  was  entitled 
to  a  share  of  the  testator's  re- 
siduary estate.     [Balm  v.    Balm] 

492 

12.  Testator  bequeathed  his  residuary 
estate  to  trustees,  in  trust  to  pay 
the  income  of  one-third  part  to  his 


daughter  Sarah,  for  life,  and  upon 
her  death,  to  stand  possessed  of 
that  third  in  trust  for  her  child  or 
children,  and  to  be  transferred  to 
them  on  their  attaining  25 ;  but  in 
case  his  daughter  should  leave  but 
one  child  her  surviving,  then  the 
whole  of  the  one-third  part  to  go 
to  such  only  child,  on  his  attaining 
25,  and  be  transmissible  to  his  exe- 
cutors, and  in  case  his  daughter 
should  leave  no  child  her  surviving, 
or  in  case  she  should  leave  a  child 
who  should  not  attain  25,  then 
over :  Held  that  the  children  were 
not  intended  to  take  vested  in- 
terests until  they  attained  25,  and 
that,  therefore,  the  bequest  to  them 
was  void  for  remoteness.  [Judd  v. 
Judd]    -----     -     -    525 

13.  A  testatrix  directed  her  residuary 
estate  to  be  divided  into  three 
equal  shares,  and  gave  one  share 
to  the  children  of  I.  M.;  one  share 
to  the  children  of  W.  H.  (subtract- 
ing from  their  share  the  2,000/. 
that  W.  H.  owed  the  testatrix), 
and  the  remaining  third  part  to  the 
children  of  R.  H. :  Held  that  the 
2,000/.  was  to  be  considered  as 
part  of  the  residue;  that  the  residue 
was  to  be  divided  into  three  equal 
parts,  and  that  the  2,000/.  was  to 
be  taken  as  part  of  the  share  of  the 
children  of  W,  H.  [Murray  v. 
Samson]      -----•^36 

14.  By  a  Drainage  Act,  the  commis- 
sioners were  empowered,  when  re- 
quired for  the  purposes  of  the 
Act,  to  purchase,  and  to  make  sa- 


tUfaction  for  damage  done  to 
lands,  and  if  the  landowners  re- 
fused to  treat,  then  to  apply  to 
two  magistrates  to  issue  their  war- 
rant to  the  sheriff  to  summon  a 
jury  to  ascertain  the  amount  of 
the  purchase-money  or  satisfaction. 
By  a  subsequent  section,  if  the 
landowners  and  the  commissioners 
could  not  agree  as  to  the  compen- 
sation for  damages  done  by  the 
commissioners,  the  same  were  to 
be  ascertained  by  a  jury  to  be  im- 
panelled as  aforesaid:  Held  that 
in  that  case,  the  owners  of  the 
lands  damaged,  and  not  the  com- 
missioners were  to  apply  to  the 
magistrates.     [In  re  Eau  Brink 

Drainage] 435 

15.  Testatrix  bequeathed  to  A.  B. 
and  C.  D.  50  /.  each  of  bank  long 
annuities  stock,  then  standing  in 
her  name :  Held  that  each  of  the 
legatees  was  entitled  to  a  specific 
legacy  of  50/.  long  annuities; 
and  that  evidence  of  the  state  of 
the  testatrix's  assets  was  not  ad- 
missible.    [Boys  V.  fVilliams]  563 

See  Benefit  Society.— Customa- 
ry Freeholds.  —  Personal 
Estate. — West  India  Estate. 

CONSTRUCTION  OF  i6th 
ORDER. 
Defendant  moved  to  dismiss.    Plain- 
tiff midertook  to  speed.     There 
'Was  time  sufficient  to  file  a  replica- 
tion on  the  same  day,  but  none 
was  filed  till  the  next  day :  Held 
that  the  defendant  was  entitled  to 
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draw  up  the  order  of  dismissal. 


IJOen  V.  IVilUs']      -    -    -    274 

CONTINGENT  REMAINDER. 
See  Grantor  and  GrantbBi  s. 

COPYHOLDS. 

See  Customary  Freeholds.  — 
Executors  and  Administra- 
tor8|  1. 

CREDITOR. 
See  Debtor  and  Creditor. 

COSTS. 

Where  a  bill  sought  either  to  charge 
the  surviving  executors  of  a  testa- 
tor,  personally,  with  a  demand, 
or  to  have  the  debt  paid  out 
of  the  assets  of  the  testator ;  and 
the  Court  decided  that  the  sur« 
viving  executors  were  personally 
liable :  Held  that  the  representa- 
tives of  the  deceased  executor 
were  entitled  to  have  the  bill  dis- 
missed against  them,  with  costs. 
[Bradfy  v.  Heath]     -     -    -    560 

COVENANT. 
See  Lien. 

CROSS  BILL. 
See  Demurrer. 

CUSTOMARY  FREEHOLDS. 
A.  seised  of  freehold  estates,  and  of 
customary  freeholds,  which  were 
not  devisable,  made  a  voluntary 
surrender  of  the  latter  to  B.  in  fee, 
in  trust,  as  B.  admitted,  for  A .,  and, 
after  his  death,  for  the  purposes  of 
his  will  ;'but  B.  executed  no  decla- 
ration of  trust.  A.  made  a  general 
devise  of  all  his  real  estates ;  and 
after  A.'s  death  B.  was  admitted  : 
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Held  that  be  wai  a  trustee  for  the 
devisees,  and  not  for  A/s  cus- 
tomary heir.  [Wilson V. Dent]  385 

DEBTOR  AND  CREDITOR. 

1.  A  conveyance  by  a  debtor,  to 
trutteesy  for  payment  of  scheduled 
crediton,  who  do  not  execute  the 
deed,  or  conform  to  its  terms,  can- 
not be  enforced  by  the  creditors. 
[Garrard  ▼.  Lord  Lauderdale]  -     1 

9.  A  father  conveys  his  estates,  to 
trustees,  for  paying  off  annuities 
granted  by  his  son,  together  with 
die  arrears,  and  abo  the  son's  debts, 
if  they  thought  proper  to  pay 
them,  remainder  to  himself  for  life, 
remainder  to  his  son  in  fee.  Tlie 
annuities  were  mentioned  in  a 
schedule,  but  the  annuitants  were 
not  parties  to  the  deed.  The  father 
and  son  then  execute  other  deeds, 
varying  the  former  trusts:  Mo- 
tiouy  by  one  of  the  scheduled  cre- 
ditors, to  restrain  the  trustees  from 
executing  the  trusts  of  the  subse- 
quent deeds,  until  tliey  had  per- 
formed the  trusts  of  the  first,  re- 
fused.   [fVahojfnT.Couits]    •     14 

3.  Obligees  in  a  bond  held  entitled 
to  be  paid  out  of  the  assets  of  a 
deceased  obligor  a  sum  exceed- 
ing the  penalty  of  the  bond.  [J  end' 
wme  V.  Agate]      -    -    -    -     1 29 

4*  Husband  and  wife,  being  lessees 
of  a  rectory,  assign  it  to  trustees, 
in  trust  to  sell  and  pay  certain 
bonds  of  the  husband,  and  mort- 
gages on  his  freehold  estates :  and, 
by  deed  of  even  date,  the  hus- 
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band,  m  consideratkm  of  his  wife 
having  joined  in  the  assignment, 
conveys  his  firediold  estates,  in 
trust  for  himself  and  his  wife»  for 
their  lives,  and,  after  their  deaths, 
to  be  sold  for  benefit  of  their  chil- 
dren. The  produce  of  the  rec- 
tory was  not  sufficieot  to  pay,  in 
full,  both  the  bonds  and  mort- 
gages: Held  that  the  bond-credi- 
tors had  no  right,  as  against  the 
children,  to  throw  the  mortgagees 
upon  the  produce  of  die  freeholds. 
[BoasmanymJokniton\   -    -    377 

5.  B.  having  died  indebted  to  6.  for 
work  and  labour  done,  his  execu- 
tors signed  the  following  memo- 
randum on  the  back  of  G.'s  ac- 
count: **  Mr.  G.  having  consented 
to  wait  for  the  payment  oi  the 
withm  account,  we,  as  the  execu- 
tors of  B.,  engage  to  pay  Mr.  G. 
intere<»t  for  the  same,  at  5^  per 
cent.,  until  the  same  is  setded:** 
Held  that  the  executors  were  per- 
sonally liable  to  pi^  the  debt  and 
interest.     [Bradly  v  Heath]      543 

See  Bond.— Grantor  and  Gran- 
tee, 3. — Judgment* — Truster. 
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DEBD& 
See  Secondary  Evidence.- 

DUCTION  OF  DOCUMENTS.- 
NESS,  2. 


DEFENDANT. 

1.  A  defendant  who  bad  taken  out 
three  orders  for  time  to  answer, 
and  then  pleaded,  refused  fur- 
ther time,  on  the  plea  being  over- 
ruled. [MackworthY.MankaU]  370 


INDEX. 


ti.  The  original  bill  sought  to  set 
aside  an  appointment  on  the 
ground  of  fraud.  The  plaintiff 
then  amended  his  bill,  and  in- 
quired as  to  the  mode  in  which 
the  appointment  was  executed 
and  attested.  Held  that  the 
plaintiff's  case  being  one  of  legal 
validity  and  equitable  invalidity, 
the  inquiries  were  irrelevant,  and 
therefore  need  not  be  answered. 
[Cofirington  v.  Cadrington]  -  519 

3.  If  a  plaintiff  reads  a  passage  in 
an  answer,  which  does  not  refer  to, 
but  is  qualified  by  a  subsequent 
passage,  the  defendant  may  read 
the  latter  passage.  [Rude  v. 
IFhiichurch]     -----     562 

See  Amendment,  4. — Answer. — 
Pkacticb,  15, — Production  of 
Documents. 

DEMURRER. 

The  Dean  and  Chapter  of  C 
being  rectors  of  a  parish,  leased 
all  the  tithes  belonging  to  the 
rectory:  the  lessees  filed  a  bill 
for  tithe  of  hops,  against  the  oc- 
cupiers, to  which  the  vicar  was 
K^ade  a  party,  as  claiming  that 
tithe.  The  occupiers  then  file  a 
cross  bill  against  the  Dean  and 
Chapter,  and  their  lessees,  for  a 
discovery  and  production  of  docu- 
ments. Deniurrer  by  the  Dean 
and  Chapter  allowed.  [Tooth  v. 
The  Dean  and  Chapter  of  Canter' 
hury] 49 

See  Amendment,  5. — Foreign 
Judgment.  —  Pleading,  i.— 
*  Parties. 
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DISCOVERY. 

See  Demurrer.— Foreign  Judg- 
ment. 

DISMISSAL  OF  BILL. 

1.  Upon  a  motion  to  dismiss,  the 
delay  in  prosecuting  the  suit  was 
satisfactorily  accounted  for.  The 
court  refused  to  make  any  order 
upon  the  motion,  or  to  require 
the  plaintiff  to  undertake  to  speed. 
[  Vent  V.  Pacey']  -    -    -    -    38a 

3.  Last  answer  filed  30th  Novem* 
ber  1839.  On  I7tb  February 
1830,  defendant  gave  notice  to 
dismiss.  Two  days  afterwards 
plaintiff  obtained  order  to  amend. 
Motion  to  dismiss  granted.  [6'iDtii- 
Jen  V.  Swinfen']  •  •  •  •  384 
Set  Construction  of  i6th 
Ordei^, 

DOCUMENTS. 
See  Production  of  Documents. 

DRAINAGE. 
See  Construction,  14. 

EQUITY. 
See  Tithes,  a. 

EVIDENCE. 

1.  A  terrier  though  signed  by 
churchwardens  only,  is  admissible 
evidence  in  a  suit  for  tithes,  by 
a  portioner  against  an  occupier. 
[^Lerais  Y*  Bridgmanl^     -    -     316 

2.  Testatrix  bequeathed  to  A.  B.  and 
C.  D.  50  /•  each,  of  Bank  long  an- 
nuities stock,  then  standing  in  her 
name.  Held  that'  each  of  the 
legatees  was  entitled  to  a  specific ' 
legacy  of  50  /.  long  annuities ;  and 
that  evidence  of  the  state  of  the 
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testatrix's  assets  was  not  admissi- 
ble.    IBoys r,  H^iUiams']     -    563 
See  Executors  akd  Admimistra- 
TORS,  2. — Sbcomdart  Evidekcb. 

EXAMINATION  DE  BENE 
ESSE. 

Motion  by  a  defendant  before  an- 
swer, to  examine  a  witness  de 
bene   esse,    granted.       £Bown   v. 

chikn 457 

EXECUTORS   AND    ADMINIS- 
TRATORS. 

1.  By  a  marriage  settlement  the 
ultimate  tmst  declared  of  a  copy- 
hold estate,  (the  property  of  the 
husband,)  was  for  his  executors 
or  administrators,  and  a  similar 
trust  was  declared  with  respect  to 
the  executors  or  administrators  of 
the  wife,  as  to  a  copyhold  estate 
which  was  her  property.  The 
wife  surviTod  and  took  out  ad- 
ministration to  her  husband :  Held 
that  she  was  not  entitled  to  hold 
the  former  estate,  for  her  own 
exclusive  benefit,  but  for  the 
benefit  of  herself  and  her  hus- 
band's next  of  kin.  [^fVellntan  v. 
BoToring'}   ---••-     328 

2.  A  bequest  of  a  reversionary  in- 
terest  in  personalty,  to  an  execu- 
tor, affords  a  presumption  that 
the  testator  intended  to  exclude 
him  from  the  residue.  But  parol 
.evidence  is  admissible  to  rebut 
the    presumption.       [^Oldman    v. 

Slater^ 84 

3.  B.  having  died  indebted  to  G. 
for  work  and  labour  done,  his  ex- 
ecutors signed  the  following  me- 
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morandum  on  the  back  of  G/a 
account:  "Mr.  G.  having  con- 
sented to  wait  for  the  payment  of 
the  within  account,  we,  as  the 
executors  of  B.,  engage  to  pay 
Mr*  G.  interest  for  the  same,  at 
5/.  per  cent,  until  the  same  is 
settled :"  Held  that  the  executors 
were  personally  liable  to  pay  the 
debt    and   interest.      [^Bradltf  v. 

Heatk'i 543 

See  Account. — Personal  Estats. 
— Policy  of  Assuravcb. 

FEME  COVERT. 
A  married  woman  being  entitled  to 
an  annuity  charged  on  an  estate 
belonging  to  A.,  but  of  whidi 
her  husband  was,  as  she  knew,  in 
receipt  of  the  rents,  under  a 
power  of  attorney  from  A.,  made 
no  demand  upon  A.  in  respect  of 
the  annuity,  for  several  years.  The 
husband  being  indebted  to  A.  in 
respect  of  his  receipts,  becomes 
bankrupt.  Held  that,  as  the  wife 
had  lived  with  her  husband,  and 
enjoyed  the  benefit  of  his  expen- 
diture, she  had  no  claim  upon  A. 
or  his  estate  in  respect  of  the  an- 
nuity.   [Carter  v.  Amierum}    370 

FIXTURES. 

See  Landlord  and  Tsnant,  i. 

FOREIGN  JUDGMENT. 

A  foreign  judgment  cannot  be 
questioned  in  the  courts  in  this 
country.  Therefore  a  bill  for  a 
discovery,  and  a  commission  to 
examine  witnesses  in  Antigua,  in 
aid  of  the  plaintiff's  defence  to  an 
action  brought  on  the  judgment. 
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in    this   country,  is  demurrable. 
[Martin  v.  Nicolls]    -     -     -    458 

FRAUD. 
See  Bankrupt,^. — Principal  and 
Agent.  —  Vendor    and    Pur-  ) 

CHASER,  2. 

GRANTOR  AND  GRANTEE. 
!•  In  1711,  a  mortgage,  for  a  term 
of  years,   was    made   to  A.     In 
1712,  a  mortgage,  in  fee^  of  the 
estate  was  made  to  S.  in   trust 
for  A.     In   1714,   the  term  was 
assigned  to  C.  in  trust  for  A.,  to 
attend,  &c.,  and  then  the  equity 
of  redemption   in  fee  was    con- 
veyed to  A.     In  1717,  A.  reciting 
that  he  was  seised  in  fee,  subject 
to  a  lease  for  99  years,  made  by 
a  prior  owner,  grants  and   con- 
firms    that     lease.       Subsequent 
owners  in   their  wills  and   deeds 
used  terms  adapted  to  pass  the 
legal    estate,    granted  leases  for 
long  terms  and  exercised   other 
acts  of  ownership*     A  re-convey- 
ance of  the   legal  fee  was  pre- 
sumed.   [Noel  V.  BetoUy]  -     1 03 
3.  A  contingent  remainder-man  con- 
veyed   his    interest  to  secure  a 
debt;   the  remainder  was  after- 
wards destroyed  by  the  tenant  of 
the  prior  estate;  the  remainder- 
man aflerwards   acquired  a  new 
interest  in  the  property  under  the 
will  of  that  tenant.  Held,  that  it  was 
available  to  the  creditor.      [Ibid,] 

HEIR  AND  DEVISEE. 

See  Customary  Freeholds. 

HUSBAND  AND  WIFE. 
See  Executors  and  Administra- 
tors, 1. — Feme  Covert. 
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IMPLICATION. 
By  a   marriage  settlement,  a  por- 
tion to  which  the  wife  was  entitled, 
was   assigned,    in  trust  for    her 
separate  use,   during  the    cover- 
ture, and,  in  case  she  should  die 
in   her  husband's  lifetime,  then 
in  trust  for  him  during  his  life, 
and,  afler  the  death  of  the  sur- 
vivor, in  trust  for  the  issue  of  the 
marriage,   living  at  the  death  of 
the  survivor,  as  the  wife  should 
appoint,  and,  in  default  of  such 
issue,  in  trust  for  such  persons  as 
the  wife  should,  by  deed  or  will, 
appoint.     The  wife  survived  the 
husband:     Held,    that    she    was 
entitled  to   the  interest    of   the 
portion  for  her  life.    [Tumtallv. 
Trappes]     ------     312 


INCUMBRANCER. 

See  Insurance. Grantor  and 

Grantee,  2. —Secondary  Evi- 
dence. 


INFANT. 

1.  Order  for  a  reference  as  to  main- 
tenance out  of  an  infant's  freehold 
estate,  made  upon  petition  without 
suit     [Ex  parte  Starkie]      -     33^ 

3.  Testator  directed  the  interest  of 
his  residue  to  be  paid,  to  his  w£fe, 
for  the  maintenance  of  herself  and 
her  children,  until  the  death  of  her 
father,  when  it  was  to  cease,  and 
to  be  accumulated  for  the  children, 
(the  testator  having  understood 
that  his  wife's  father  had  made 
ample  provision,  by  his  will,  for  the 
testator's  wife  and.  childrm)  and. 
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the  testator  directed  his  residue^ 
and  the  accumulations,  to  be  trans* 
ferred  to  his  children  when  the 
youngest  attained  21,  with  benefit 
of  survivorship  on  their  dying 
under  21  and  without  issue,  but  if 
having  issue,  then  the  issue  to  take 
the  deceased  parent's  share,  with 
a  bequest  over  in  case  all  the  chil- 
dren died  under  21,  and  without 
issue.  Testator  died  in  the  life- 
time of  his  wife's  father,  who  died 
shortly  afterwards,  without  having 
made  any  provision  for  the  wife  or 
children.  The  Court  refused  to 
allow  maintenance  out  of  the  resi- 
due, to  the  testator's  infant  chil- 
dren,  although  the  legatees  over 
consented  to  the  application. 
[Kime  y.  Weifitt]       -    -    -    533 

See  Advancement. 

INJUNCTION. 

An  injunction  was  prayed  for  in  the 
prayer  of  the  bill,  but  was  omitted 
in  .the  prayer  of  process,  and, 
on  that  account,  a  motion  for  an 
injunction  was  refused ;  but  leave 
was  given  to  amend.  The  bill  was 
accordingly  amended,  and  on  the 
motion  being  renewed,  it  was  ob- 
jected that  the  application  could 
not  be  repeated  until  the  time  for 
answering  the  amended  bill  had 
expired:  but  the  objection  was 
over-ruled.  [Woody.  BeadeU]  273 

See  Landlord  and  Tenant,  1. 

INSOLVENT. 
SfDe  Benefit  Society. 
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INSURANCE. 
A  testator  charged  his  real  estate 
with  an  annuity  to  his  widow,  and, 
subject  thereto,  devised  it  to  S.  A. 
in  fee ;  and  appointed  her  his  ex- 
ecutrix. The  testator  had  insured 
a  house.  The  policy  expired  a  few 
months  after  his  death,  and  was 
then  renewed  by  S.  A.  Soon  after- 
wards, the  house,  which  was  the 
whole  of  his  real  estate,  was  burnt 
down.  The  insurance  money  was 
ordered  to  be  paid  into  court  on  a 
motion  by  the  widow,  in  a  suit  in- 
stituted by  her  against  S.  A.  for 
the  administration  of  the  testator's 
estate.     [Parry  v.  Aihiei/]  -      97 

INTEREST. 

1.  A  judgment-creditor  is  entitled  to 
interest  oq  his  debt  where  the  war- 
rant of  attorney  authorizes  the 
judgment  to  be  entered  up  for 
double  the  amount  of  the  sum 
actually  due.  [TumtaUy.Trappes] 

299 

2.  Interest  at  4  per  cent,  directed  to 
be  computed  on  advancements 
made  by  a  father  to  his  children, 
from  the  time  when  the  father's 
property  was  divisible  amongst 
them.    [Andrcvoes  v.  George^  29Z 

ISSUE. 
A  portioner  is  not  entitled  to  an  issue 
as  a  matter  of  right.    [Letm  v. 
Bridgtnan  ---.-.    316 

JUDGMENT. 
1.  Where  an  estate  is  settled  to  the 
usual  uses  to  bar  dower,  and  then 
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a  judgment  is  entered  up  against 
the  owner  of  the  estate,  and,  before 
execution  is  taken  out,  the  owner 
of  the  estate  appoints  it  to  a  pur- 
chaser, the  judgment-creditor's  lien 
is  defeated.     [  Tunstall  v.  Trappes] 

300 

2.  Where  a  judgment  is  entered  up 
against  the  owner  of  lands  of  which 
the  legal  estate  is  outstanding  in 
a  trustee  or  mortgagee,  a  pur- 
chaser who  has  notice  of  the  judg- 
ment, will  be  bound  by  it,  although 
the  creditor  may  not  have  taken 
out  execution  on  his  judgment. 
[Ibid] 286 

3.  A  judgment-creditor  is  entitled  to 
interest  on  his  debt,  where  the  war- 
rant of  attorney  authorizes  the 
judgment  to  be  entered  up  for 
double  the  amount  of  the  sum 
actually  due.     [Ibid]     -    »     299 

4.  Where  an  estate  is  sold,  under  a 
decree  of  the  court,  for  payment 
of  debts,  a  judgment-creditor  will 
be  entitled  to  bo  paid  out  of  the 
whole  produce  of  the  estate,  and 
not  out  of  a  moiety  only.     [Ibid] 

300 

5.  Notwithstanding  the  West  Rid- 
ing Register  Act  dhrects  that  no 
judgments  shall  affect  lands,  but 
only  from  the  time  when  the  judg- 
ment shall  be  registered,  a  pur- 
chaser with  notice  of  an  unregis- 
tered judgment  will  be  bound  by 
it.  Where  a  warrant  of  attorney 
authorizes  a  judgment  to  be  en- 
tered up  for  double  the  sum  actu- 

'  ally  due,  and  the  judgment  is  en- 
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tered  up  accordingly,  interest  will 
be  allowed  on  the  debt.    [Tunitall 

V.  Trappes] 301 

See  Foreign  Judombnt. 

LACHES. 
See  AssKTS,  1. — Feme  Covert. 

LANDLORD  AND  TENANT. 

A  lessee  of  a  mill  and  steam-engine 
covenants    to  repair,    reasonable 
wear  and  tear  excepted.    During 
the  lease  he  added  both  to  the 
height  and  extent  of  the  mill,  and 
removed    all   the   works    of  the 
engine,  except  the  fly-wheel,  fly- 
wheel    shaft,     and    boiler^    and 
attached  to  them  a  new  engine  of 
greater  power.  Injunction  granted 
to    restrain  the  assignees  of  the 
lessee,  who  had  become  bankrupt, 
from  removing  the  parts  of  the 
new  building  and  the  new  parts 
of  the  engine,  subject  to  an  action 
to  be  brought,  by  the  lessors,  to 
try   the     right.      [Sundedatid  v. 
Newton"]     ------    450 

See  Parties,  a. 

LEGACY. 

1.  A  legacy  to  a  witness  to  a  will 
relating  to  personal  estate  only,  is 
not  void  under  25  Creo*  fly  c*  6 
[^Foster  v.  Banbmy]    •    -    -    .40 

2.  Testator  bequeathed  to  his  grand- 
children, naming  them,  the  sum  of 
1,000/.  payable  to  each  of  them 
on  their  attaining  ai ;  and  in  case 
of  the  death  of  either  of  them 
before  that  period,  the  legacy  to 
he  divided  amongst  the  survivors. 


588 

Held  that  the  grandchildren  were 
entitled  to  one  sum  of  1,000 /• 
only,  and  not  each  of  them  to  a 
separate  legacy  to  that  amount. 
[^Stewart  v.  Gameti]       -     -     398 

3«  Testator  bequeathed  10,000 /•  to 
trustees,  in  trust  to  pay  the  in- 
terest to  his  daughter,  for  life. 
Provided  that,  when  she  married, 
one  moiety  of  the  1 0,000  /.  should 
he  paid  to  her  or  her  husband, 
and  that  the  other  moiety  should 
be  held  in  trust  to  pay  the  interest, 
to  his  daughter,  for  life,  and,  after 
her  decease,  in  trust  for  her  chil- 
dren, and  if  she  had  no  children, 
then  to  sink  into  the  residue  of 
his  personal  estate,  which  he  gave 
to  his  two  sons.  The  daughter 
married  during  the  testator's  life- 

.    time,    and    the    testator    settled 
10,000/.  in  trust  for  his  daughter 
for  life,  for  her  separate  use,  and 
after  her  decease,  in  trust  for  her 
husband  for  life,  and,  after  the 
decease  of  the  survivor,  in  trust 
for  the  children  of  the  marriage 
as  the  husband  and  wife  should 
jointly  appoint;  and,  in  default 
of  such  joint  appointment,  then 
as  the  turvivor  should  appoint; 
and,  in  defiiult  of  any  appoint- 
ment, then  in  trust  for  the  issue 
of  the  marriage;  and,  on  failure 
of  such  issue,  then  in  trust  for  the 
issue  of  the  testator  living  at  the 
death  of  the  survivor  of  the  hus- 
band and  wife:    Held  that  the 
provision  made  by  the  settlement 
was  a  satbfaction  of  the  legacy. 
[PUdt  Y.  Piatt]     .    -    .    -    503 
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See  Appointmknt,  d. — Assets.— 
ConstruCtiok  .—Will. 

LEGACY  DUTY. 

1.  A  legacy  of  50/.  a  year  to  be 
laid  out  in  bread  for  the  poor  of 
a  parish  is  liable  to  the  legacy- 
duty,  although  the  poor  were  so 
numerous  that  no  one  received 
more  than  the  value  of  as.  per 
annum.     [lu  re  Franckiin's  Cho' 

riiy] 147 

2.  Testator  gave  an  annuity  of  300  L 
free  from  all  taxes  and  stamp 
duties,  to  I.  and  H.,  during  their 
joint  lives,  and  to  the  survivor, 
during  her  life,  and  after  the 
death  of  the  survivor  to  G.  for  her 
life.  By  a  codicil  he  revoked 
the  annuity  of  300  /.  given  to  I. 
and  H.,  and  gave  them  an  annuity 
of  100  /.  each,  with  bene6t  of  sur- 
vivorship. The  annuities  of  100  /. 
are  subject  to  the  legacy-duty. 
[Burrows  v.  Cottrelfl      -    •    375 

LEGATEE. 

See  CONSTRCCTION. — ^WlLL. 

LETTERS. 

Se^  Pbodvctxon  qv  Docu- 
ments, 1. 

LIEN. 

A.  conveys  an  estate  to  B.,  in  con« 
sideration  of  B.  entering  into  the 
covenanto,  contained  in  the  deed, 
for  paying  an  annuity  to  A.,  and 
3,000  /.  to  certain  persons,  in  the 
event  of  B.'s  marrying.  Held 
that  the  covenants  did  not  cref  te 
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[Clarke 
-    499 


a  lien  upon  the  estate. 
V.  Roi/iej    -     -    -     .     - 
SeeJvDOMEVTf  i. 

LONG  ANNUITIES. 
See  CoNSTRucTiOKy  15. 

LOST  DEED. 
See  Secondary  Evidbkcb. 

MAINTENANCE. 

1.  Order  for  a  reference  as  to  main- 
tenance out  of  an  infant's  freehold 
estate,  made  upon  petition,  with- 
out suit.     [Ex  parte  Siarkie']    339 

2.  Testator  directed  the  interest  of 
his  residue  to  be  paid,  to  bis  wife, 
for  the  maintenance  of  herself  and 
her  children,  until  the  death  of 
her  father,  when  it  was  to  cease, 
and  to  be  accumulated  for  the 
children,  (the  testator  having  un. 
derstood  that  his  wife*8  father  had 
made  ample  provision,  bj  his  will, 
for  the  testator's  wife  and  chil- 
dren) and  the  testator  directed 
his  residue,  and  the  accumula- 
tions, to  be  transferred  to  his 
children  when  the  youngest  at- 
tained 31,  with  benefit  of  sur- 
vivorship, on  their  dying  under  91 
and  without  issue ;  but  if  having 
issue,  then  the  issue  to  take  the 
deceased  parent's  share,  with  a 
bequest  over  in  case  all  the  chil- 
dren died  under  si,  and  without 
issue.  Testator  died  in  the  life- 
time of  his  wife's  father,  who  died 
shortly  afterwards,  without  having 
made  any  provision  for  the  wife 
or  children.    The  Court  refused 
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to  allow  maintenance  mil  of  the 
residue,  to  the  testator's  in&nt 
children,  although  the  legatees 
over  consented  to  the  application. 
[Kime  v.  Wclfitt]  -    ...    533 

MARSHALLING. 

Husband  and  wife  being  lessees  of  a 
rectory,  assign  it  to  trustees,  ra 
trust  to  sell  and  pay  certain  bonds 
of  the  husband  and  mortgages 
on  his  freehold  estates:  and  by 
deed  of  even  date,  the  husband, 
in  consideration  of  his  wife  having 
joined  in  the  assignment,  convqrt 
his  freehold  estates  in  trust  for 
himself  and  his  wife  for  their  lives, 
and,  after  their  deaths,  to  be  sold 
for  benefit  of  their  children. 
The  produce  of  the  rectory  was 
not  sufficient  to  pay,  in  full,  both 
the  bonds  and  mortgages:  Held 
that  the  bond-creditors  had  no 
right,  as  against  the  chOdreo,  to 
throw  the  mortgagees  upon  the 
produce  of  the  ft^eholds.  [Boast' 
man  v.  JohruUm]  ...    -    377 

MORTGAGOR  AND  MORT- 
GAGEE. 

Sec  Grantor  and  GrantiBi  %f^ 

TRtfSTXB. 

MULTIFARIOUSNESS. 
Where,  under  a  will,  the  residuary 
legatees  are  also  appointees  of  a 
share  of  another  testator's  estate, 
a  bill  filed,  by  them,  for  an  ac- 
count of  both  estates  b  multifari- 
ous: Sembk.    [Marcos  r.  Pebrer. 
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NEXT  OF  KIN. 

See  Account. — Executors  and 
Administrators,  i»  2. Per- 
sonal Estate. 

NOTICE. 

1 .  Where  a  jidgment  is  entered  up 

against  the  owner  of  lands  of  which 

.  the  legal  estate  is  outstanding  in  a 

trustee  or  mortgagee,  a  purchaser 

who  has  notice  of  the  judgment 

will  be.  bound  by  it  although  ihe 

creditor  may  not  have  taken  out 

execution  on  his  judgment.   [  Tun- 

,MtaU  y.  Trapped]   -    -    -    -     286 

3«:  Notice    to  a  solicitor    is   actual 

Aotice  to  the  client.  [Ibid]  -    301 

See  Judgment,  5. 

OBLIGEE. 
See  Bond. — Debtor  and  Credi- 
tor, 3,  4. 

PARENT  AND  CHILD 

See  Advancement.— Interest,  *i. 
—Satisfaction. 

PARTIES. 
i.Tbe  Dean  and  Chapter  of  C. being 
rectors  of  a  parish,  leased  all  the 
tithes  belonging  to  the  rectory:  the 
lessees  filed  a  bill  for  tithe  of  hops, 
tigAinst  the  occupiers,  to  which  the 
vicar  was  made  a  party,  as  claim- 
ing that  tithe.  The  occupiers  then 
file  a. cross  hill  against  the  Dean 
and  Chapter  and  their  lessees,  for  a 
distovery  and  production  of  docu- 
ments :  demurrer  by  the  Dean  and 
Chapter  allowed.  [Tooth  v.  The 
Dean  and  Chapter  of  Canterbury] 

49 
2.  In  general  a  landlord  cannot  be 
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madea  defendtot  to  abill  for  tithes 
against  his'teAants,  ~  But  if  he  is 
charged  with  having  got  into  his 
possession,  from  his  tenants  and 
other  persons,  documents,  for  the 
purpdse  of  preventing  the  plain- 
tiff from  obtaining  evidence  from 
them  in  support  of  his  demand, 
the  landlord  cannot  demur  to  the 
bill.     [Day  v.  Drake]  -    64  &  7a 

PARTNERS. 
See  Trustee. 

PAUPER. 

Pauper  plaintii&  who  had  been  guilty 

of  vexatious  conduct  in  the  suit 

ordered  to  be  dispaupered.    [/Fog- 

ner  v.  Mears]  -----     1 27 

PERSONAL  ESTATE. 
A.  having  power  to  appoint  700/. 
which  was  to  be  raised  under  the 
trusts  of  a  term,  by  her  will,  ap- 
pointed that  sum,  to  the  persons 
wliom  she  mtuie  her  executors,  m 
truH^,  but  she  did  not  dedare» 
expressly,  any  trust  ef  that  sum. 
She  then  bequeathed  her  personal 
estate  to  the  same  persons  in  trust, 
•  and  subject  to  the  payment  of  her 
'  debts  and  legacies :  Held,  in  a  suit 
instituted  by  the  legatees,  that  the 
700/.  ought  to  be  raned  and  ap- 
plied in  the  same  manner  as  the 
testatrix's  personal  estate.  [Good* 
ere  v.  Lloyd]  -----    538 

See  Assets. 

PIN-MONEY. 
SeeVEME  Covert. 

PLAINTIFF. 
See  Practice,  16,  17. 


INDEX. 

PLANTATION. 
See  West  Indian  Estate. 
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PLEADING- 
1  •  In  general  a  landlord  cannot  be 
made  a  defendant  to  a  bill  for 
tithes  against  his  tenants.  But  if 
he  is  charged  with  having  got  into 
his  possession,  from  his  tenants  and 
other  persons,  documents  for  the 
purpose  of  preventing  the  plaintiff 
from  obtaining  evidence  from  them 
in  support  of  his  demand,  tbe  land- 
lord cannot  demur  to  the  bill. 
[Day  V.  Drake']       -     -     64  &  7a 

2.  Bill  to  have  acceptances  fraudu- 
lently obtained  from  the  plaintiff, 
by  one  of  the  defendants,  and 
which  were  in  the  possession  of  the 
other  defendant,  but  who  claimed 
no  interest  in  them,  delivered  up 
to  be  cancelled.  The  former  de- 
fendant pleaded  his  bankruptcy 
under  a  commission  issued  after 
the  filing  of  the  bill.  Plea  over- 
ruled.     [Mackworth  v.  Marshall] 

368 

3.  To  a  bill  filed  by  persons  claim- 
ing title  to  an  estate  as  the  co-beirs 
of  A*  ex  parte  maiem^f  the  defend- 
ants pleaded  that  another  person 
was  the  heir  of  A.  fx  parte patemdy 
but  did  not  set  forth  the  pedigree 
of  that  person :  semble  that  such  a 
plea  is  good.  [Emerson  v.  Har' 
land]     -------    490 

See  Demurrer. — Multifarious- 
ness.—-Parties  !• 

POLICY  OF  ASSURANCE. 
A.  insured  his  life>  and  afterwards 


assigned  the  policy  to  "B.  foi^  a 
nominal  consideration.  -  D.V  ex- 
ecutors then  sold  and  assigned^be 
policy  to  D.  for  valuable  conside- 
ration, and  then  D/s  executors  sell 
it  to  E. :  Held,  that  they  could 
make  a  good  title  to  the  policy  ^nd 
that  £.  was  bound  to  complete  Jus 
purchase.  [Ashley  VuAshkj/]  149 
See  Insurance. 

PORTIONER. 

See  Evidence,  1. Issue.—— 

Tithes,  3. 

PORTIONS. 

By  a  marriage  settlement  a  term  was 
created  for  raising  portions  h>r 
daughters  in  case  the  father  should 
die  pfithout  issue  male,  such  por- 
tions to  be  paid  at  a  1  or  marriage^ 
but  if  the  daughters  should  attain 
that  age  or  be  married  in  the  life- 
time of  the  father,  then  withia  six 
months  after  his  decease.  But  if 
all  the  daughters  died  before  their 
portions  became  payable,  then  the 
fund  was  not  to  be  raised.  There 
was  issue  of  the  marriage  a  daugh- 
ter and  only  child ;  she  attained  2 1 
and  married,  and  aflerwards  died 
in  her  father's  lifetime :  the  father 
died  without  issue  male:  Held, 
nevertheless,  that  the  daughter's 
representatives  were  entitled  to 
her  portion.  [Fry  v.  Lord  Sher- 
borne]   -------    043 

See  Construction,  6.— LsoACTy  3. 

POWER. 
1.  A  married  woman  having  power 
to  appoint  leaseholds  and  stock,  by 
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her  win,  executed  wad  attetted  as 
required  by  the  power,  but  not 
referring  to  it,  gives  to  her  hus- 
band the  whole  of  her  property 
both  real  and  personal,  and  what- 
soever she  might  possess  at  her 
decease :  Held  not  to  be  an  exe- 
cution of  the  power.  [Lacett  v. 
Kmgki] «75 

a.  Where  an  estate  b  settled  to  the 
usual  uses  to  bar  dower,  and  then 
a  judgment  is  entered  up  against 
the  owner  of  the  estate,  and  before 
execution  is  taken  out  the  owner 
of  the  estate  appoints  it  to  a  pur- 
diaser,  the  judgement-creditor's 
lien  is  defeated.  [Tunstall  v. 
Tmrppet] 300 

3.  By  a  marriage  settlement,  a  fund 
was  vested  in  trustees,  in  trust  for 
all  and  every  the  child  and  chil- 
dren of  the  marriage,  in  such 
shares,  at  such  age  or  ages,  time 
or  times,  and  subject  to  such  con- 
ditions, restrictions  and  limitations 
as  the  wife,  in  case  she  survived 
her  husband,  should  appoint.  There 
was  one  child  only  of  the  mar- 
riage. The  wife  appointed  the 
fund  to  that  child,  for  her  separate 
use,  for  life,  and,  after  her  de- 
cease, to  such  persons  as  the  child 
should  appoint,  and,  in  default  of 
such  appointment,  to  the  execu- 
tors or  administrators  of  the  child : 
Held  that  the  power  in  the  settle- 
ment was  well  exercised,  [Brajf 
Y.  Hanmerskjf]    -    -     -    -    513 

See  Apfoimtment,  s.— Trustee. 
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PRACTICE. 

1.  On  the  19th  April  i8a8,  plaintiff 
obtained  an  order  to  withdraw  re- 
plication and  amend,  and  amended 
accordingly.  In  1829  he  ob- 
tained, as  of  course,  another  order 
to  amend.  Motion  to  disdiarge 
the  second  order  refused,  the  first 
having  been  made  before  the  New 
Orders  came  into  operation.  [Leiik 
V.  JVildman]    -----     101 

3.  In  general  a  motion  to  amend  a 
second  time  after  answer,  cannot 
be  made  without  notice.    IFreame 

V.  Best] -    15a 

See  1  Russ.  &  Myl.  398. 

3.  In  what  cases  notice  of  motion  to 
amend  a  second  time  is  necessary. 
[Freame  v.  Best^  -    -     15«,  note. 

4.  An  injunction  was  prayed  for  in 
the  prayer  of  the  biU,  but  was 
omitted  in  the  prayer  of  process, 
and,  on  that  account  a  motion  for 
an  injunction  was  refused;  but 
leave  was  given  to  amend.  The  bill 
was  accordingly  amended ;  and,  on 
the  motion  being  renewed,  it  was 
objected  that  the  application  could 
not  be  repeated  until  the  time  for 
answering  the  amended  bill  had 
expired;  but  the  objection  was 
overruled.  [FFoodv.  Beadeli]    273 

5.  Defendant  moved  to  dismiss. 
Plaintiff  undertook  to  speed.  There 
was  time  sufEcient  to  file  a  repli- 
cation on  the  same  day ;  but  none 
was  filed  till  the  next  day :  Held 
that  the  defendant  was  entitled  to 
draw  up  the  order  of  dismissal. 
[AUen  V.  WiiUs]  •    -    -    -    274 
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6.  Leave  given  before  publication, 
to  examine  a  witness  (who  had 
been  examined  and  cross-exa- 
mined) as  to  circumstances  brought 
to  his  recollection  after  his  exa- 
mination in  chief.  [CechereU  v. 
Cholmeley]       •    -     -    -     -     313 

7«  A  defendant  who  had  taken  out 
three  orders  for  time  to  answer, 
and  then  pleaded,  refused  further 
time,  on  the  plea  being  overruled. 
[MacktDorth  v.  Marshall]     -    370 

8*  A  defendant  against  whom  a  sub- 
poena is  prayed,  on  his  coming 
within  the  jurisdiction,  is  not,  in 
subitance,  a  party  to  the  suit ;  and 
therefore  the  bill  cannot  be  amend- 
ed after  the  expiration  of  six  weeks 
from  the  time  when  the  last  of  the 
answers  of  the  defendants  who  are 
within  the  jurisdiction,  is  to  be 
deemed  sufficient,  though  the  other 
defendant  may  not  have  answered. 
[The  King  of  Spain  v.  Hullett]  338 

9.  Order  for  a  reference  as  to  main- 
tenance out  of  an  infant's  freehold 
estate,  made  upon  petition  without 
suit.     [Ex  pariie  Starkie]     -     339 

10.  Last  answer  filed  30th  Novem- 
ber 1 829.  On  1 7th  February  1 830 
defendant  gave  notice  to  dismiss. 
Two  days  afterwards  plaintiff  ob- 
tained order  to  amend.  Motion 
to  dismiss  granted.  [Switi/en  v. 
Swififen]     ---.--     384 

1 1 .  The  amendment  of  a  bill  under 
leave  given  on  the  allowance  of 
a  demurrer,  is  not  reckoned  for 
the  purposes  of  the  13th  order. 
[PcihcUcr  r.  Hammeit]   -    -    389 
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13.  If  upon  a  question  of  title  the 
Master  la  satisfied  with  the  evidence 
produced  before  him,  but  upon  the 
hearing  of  an  exception  to  the  re* 
port,  the  Court  thinks  the  evidence 
not  sufficient,  the  Court,  upon  the 
application  of  the  vendor,  will  re- 
fer it  back  to  the  Master  to  review 
his  report,  in  order  to  give  the 
vendor  an  opportunity  of  producing 
further  evidence.  [Andrew  v.  An* 
drew]    -------    390 

13.  Upon  the  allowance  of  excep- 
tions to  a  report  approving  of  a 
title,  the  Court  will,  on  the  appli- 
cation of  the  vendor,  refer  it  back 
to  the  Master  to  review  his  report* 
in  order  to  give  the  vendor  an  op- 
portunity of  producing  evidence 
to  remove  the  objection.  [Eger^ 
ton  Y.Jones]    -----    392 

14.  Motion  by  a  defendant,  before 
answer,  to  examine  SLyntneaBdekne 
essey  granted.   [Boxvn  v.  Child]  457 

15.  The  defendants  had  brought  an 
action,  against  the  plaintiffii,  to  re- 
cover a  sum  alleged  to  be  due  for 
town  dues.  The  plaintifis  filed 
their  bill,  alleging  that  the  defend- 
ants had, in  their  custody,  cases  for 
the  opinion  of  counsel,  by  whidi 
it  would  appear  that  the  defendants 
had  no  right  to  levy  the  dues,  and 
also  various  charters,  deeds,  &c. 
by  which  the  truth  of  the  state- 
ments in  the  bill  would  appear. 
The  defendants  admitted,  in  their 
answer,  that  they  had  in  their  cus- 
tody, several  cases,  two  of  which 
were  prepared  many  years  ago,  and 
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without  reference  to  the  existing 
proceedings,  but  which  contained 
mistaken  representations  as  to  the 
nature  of  their  title  to  the  dues, 
and  the  rest  of  which  were  pre- 
pared pending,  or  in  contempla- 
tion of  the  existing  proceedings, 
and  that  they  also  had,  in  their 
custody,  charters,  deeds  and  copies 
'  of  accounts  from  public  offices, 
-  which  evidenced  their  title  to  the 
dues.  A  motion,  by  the  plaintiffi), 
for  a  production  of  all  the  docu- 
ments, was  granted  as  to  the  two 
old  cases  only.  [Bolton  v.  The 
Corporation  of  Liverpool]  •  467 
i6.  A  plaintiff  having,  by  mistake, 
omitted  to  file  a  replication  before 
he  examined  his  witnesses,  leave 
was  given  to  him,  notwithstanding 
publication  passed,  to  re-examine 
his  witnesses  on  the  interrogatories 
already  filed,  but  not  to  examine 
any  new  witnesses.      [Healey  v. 

Jagg^]      - 494 

17.  If  a  plaintiff  reads  a  passage  in 

an  answer,  which  does  not  refer 

.  to,  but  is  qualified  by  a  subsequent 

passage,  the  defendant  may  read 

the  latter  passage.  [Rude  v.  fVhit' 

church] 562 

See  Amendment.— Const  RUCTION, 
1.— Construction  of  i6th  Or- 
]>ER. — Costs.  —  Dism issal  of 
Bill,  1.  — Pauper.  —  Puoduc- 
tion  of  Documents,  1. — Wit- 
ness, 3. 

PRESUMPTION. 
See  Construction,  3.— Grantor 
AND  Grantee,  1. 
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PRINCIPAL  A^D  agent. 

The  plaintiff  was  a  holder  of  20,000 
French  rentes.  The  defendant  re- 
sided in  London,  and  dealt  largely 
in  foreign  securities,  and  had  con- 
tracted for  the  Prussian  loan :  he 
was  also  a  partner  with  his  bro- 
thers, who  were  bankers  in  Paris. 
The  plaintiff  employed  the  de- 
fendant to  sell  his  rentes :  the  de- 
fendant, without  the  plaintiffs 
knowledge,  purchased  them  for 
himself  and  his  partners,  but  gave 
the  plaintiff  the  market  price.  The 
plaintiff  then  purchased  Piwiiii 
bonds  of  the  defendant,  and  wffMi 
that  they  should  remain  in  his 
hands  as  a  security  for  the  pur- 
chase-money which  remained  un- 
paid, but  no  bonds  were  appro- 
priated for  the  plaintiff.  The  de- 
fendant, however,  had  always,  in 
his  hands,  bonds  to  a  greater 
amount.  The  plaintiff  afterwards 
directed  the  defendant  to  sell  the 
bonds,  and  the  defendant  subse- 
quently informed  the  plaintiff  that 
he  had  sold  them  accordingly; 
and  he  gave  the  plaintiff  credit  for 
the  alleged  price.  The  plaintiff 
then  purchased  1 1 5,000  rentes  of 
the  defendant,  which  he  was  fo 
pay  for  on  a  future  day,  and  the 
rentes  were  then  to  be  transferred 
to  him;  but  no  rentes  were  set 
apart  for  the  plaintiff,  or  identified 
as  belonging  to  him.  Before  the 
day  of  payment  arrived,  the  de- 
fendant, by  the  plaintiff's  desire, 
sent  an  order  to  his  partners  to 
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sell  the  rentes,  and  they  subse- 
quently informed  the  plaintiff  that 
they  had  sold  them  accordingly, 
and  gave  the  plaintiff  credit  for  the 
alleged  proceeds.  The  accounts 
between  the  plaintiff  and  defendant 
were  afterwards  settled,  and  the 
plaintiff  paid  the  balance  which , 
appeared  due  from  him,  to  the  de- 
fendant. Four  years  afterwards 
the  plaintiff,  having  discovered 
that  the  20/)00  rentes  had  been 
purchased  by  the  defendant  and 
his  partners,  and  that  there  was 
:.ao  appropriation  on  the  two  other 
purchases,  filed  his  bill  to  have  all 
the  transactions  set  aside,  and  the 
Court  decreed  accordingly .[Brooi^- 
man  V.  Rothschild]     -     -    -    153 

PRODUCTION  OF  DOCU- 
MENTS. 
1 .  The  Court  will  not  order  a.defend- 
ant  to  produce  letters,  which  passed 
between  him  and  his  solicitor,  in 
the  relation  of  solicitor  and  client, 
in  the  progress  of  the  cause,  or 
with  reference  to  it,  previously  to 
its  being  instituted,  or  which  con- 
tmn  legal  advice.  [Garlandv,  Scott] 

396 
2*  The  defendants  had  brought  an 
action,  against  the  plaintifis,  to 
recover  a  sum  alleged  to  be  due 
for  town  dues.  The  plaintiffs  filed 
their  biU,  alleging  that  the  defend- 
ants  had  in  their  custody  cases  for 
the  opinion  of  counsel,  by  which 
it  would  appear  that  tlie  defend- 
ants had  no  right  to  levy  the  dues, 
Vol.  III. 
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and  also  various  charters,  deeds, 
&c.  by  which  the  truth  of  the 
statements  in  the  bill  would  appear. 
The  defendants  admitted  in  their 
answer  that  they  had  in  their  cus* 
tody,  several  cases,  two  of  which 
were  prepared  many  years  ago^ 
and  without  reference  to  the  exist- 
ing proceedings,  but  which  con* 
tained  mistaken  representations 
as  to  the  nature  of  their  title  to 
the  dues,  and  the  rest  of  which 
were  prepared  pending,  or  in  con- 
templation of  the  existing  pro- 
ceedings, and  that  they  also  had, 
in  their  custody,  charters,  deeds 
and  copies  of  accounts  from  public 
offices,  which  evidenced  their  title 
to  the  dues.  A  motion,  by  the 
plaintiffs,  for  a  production  of  all 
the  documents,  was  granted  as  to 
the  two  old  cases  only.  [Bolton 
V.  The  Corporation  ofLiverpool]  467 
&ff  Witness,  a. 

PURCHASER. 

Where  a  judgment  is  entered  up 

against  the  owner  of  lands  of  which 

the  legal  estate  is  outstanding  in  a 

trustee  or  mortgagee,  a  purchaser 

who  has  notice  of  the  judgment, 

will  be  bound  by  it,  although  the 

creditor  may  not  have  taken  out 

execution  on  his  judgment.  [ Tun- 

stall  V.  Trappes]       -     *    -     286 

See  GiiANTOR  and  Grantee,  1. 

Policy  op  Assurance. — Title. 
— Trustee. — Vendor  and  Pur* 

CHASER. 

REAL  ESTATE. 
See  AssET0|  1  • 

s  s 
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RECONVEYANCE. 
.  See  Grantor  and  Grantee,  1. 

RECTOR. 
See  Demurrer. 

REGISTER  ACT. 
Se«  Judgment,  5. 

REMAINDER-MAN. 
See  Grantor  and  Grantee,  2. 

REMOTENESS. 

1.  Bequest  to  J.  A.  for  life,  remain- 
der to  his  eldest  son  for  life,  and  to 
remain  entailed  on  the  eldest  son 
of  J.  A.  and  his  posterity  for  ever. 
But,  in  case  of  the  death  or  want  of 
issue  of  J.  A.  to  M.  (a  brother  of 
J.  A.)  and  his  descendants,  as 
above  mentioned,  from  one  gene- 
ration to  another,  for  ever.  J.  A. 
survived  the  testator  and  died  a 
bachelor:  Heidi  that  the  bequest 
over  to  M.  and  his  descendants 
was  void  for  remoteness.  [Monk- 
home  Y.  Monlhowie]  -     -     -     119 

3.  An  estate  at  C.  was  settled  on  A. 
for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder 
to  A.  in  fee.  A.  devised  as  fol- 
lows; '^  As  to  the  reversion  and 
inheritance  of  the  freehold  estate 
at  C,  purchased  by  me  in  pursu- 
ance of  my  marriage  articles,  bear- 
ing date,  &c.,  in  case  of  failure  of 
issue  of  my  body  by  my  said  wife, 
I  give  and  devise  the  same,"  &c. 
He  then  limited  the  estate  to  his 
brothers  in  succession,  and  to  their 
refpective  first  and  other  sons  in 
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tail  male.    The  Court  was  of  opi- 
nion that  the  -devise  was  good. 
[Egerton  v.  Jottes]      -     -     -     409 
3.  Testator  bequeathed  his  residuary 
estate  to  trustees,  in  trust  to  pay 
the  income  of  one  third  part  to 
his  daughter  Sarah,  for  life,  and 
upon  her  death,  to  stand  possessed 
of  that  third  in  trust  for  her  child 
or  children,  and  to  be  transferred 
to  them  on  their  attaining  85;  but 
in  case  his  daughter  should  leave 
but  one  child  her  surviving,^ then 
the  whole  of  the  one  third  part  to 
go  to  such  only  child,  on  hk- at- 
taining 25,  and  be  transmissible  to 
his  executors,   and   in   case  his 
daughter  should  leave  no  child  her 
surviving,  or  in  case  she  should 
leave  a  child  who  should  not  attain 
25,  then  over :  Held  that  the  chil- 
dren were  not  intended  to  take 
vested  interests  until  they  attained 
25,  and  that,  therefore,  the  bequest 
to  them  was  void  for  remoteness. 
[Judd  V.  Judd]     -     -     -     -    525 

REVERSION. 

See  Executors  and  Administra- 
tors, 2. 

SATISFACTION. 

Testator  bequeathed  10,000 /•  to 
trustees,  in  trust  to  pay  the  in- 
terest, to  his  daughter,  for  life. 
Provided  that,  when  she  married 
one  moiety  of  the  10,000 /•  should 
be  paid  to  her  or  her  husband,  and 
that  the  other  moiety  should  be 
held  in  trust  to  pay  the  interest, 
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to  his  daughter,  for  life,  and,  after 
her  decease,  in  trust  for  her  chil- 
dren, and,  if  she  had  no  children, 
then  to  sink  into  the  residue  of  his 
personal  estate,  which  he  gave  to 
his  two  sons.  The  daughter  mar« 
ried  during  the  testator's  lifetime, 
and  the  testator  settled  10,000/. 
in  trust  for  his  daughter,  for  life, 
for  her  separate  use,  and,  after  her 
decease,  in  trust  for  her  husband 
for  life,  and,  after  the  decease  of 
th^  survivor,  in  trust  for  the  chil- 
dren of  the  marriage  as  the  hus- 
band and  wife  should  jointly  ap- 
point ;  and,  in  default  of  such  joint 
appointment,  then  as  the  survivor 
should  appoint ;  and,  in  default  of 
any  appointment,  then  in  trust  for 
the  issue  of  the  marriage ;  and,  on 
failure  of  such  issue,  then  in  trust 
for  the  issue  of  the  testator  living 
at  the  death  of  the  survivor  of  the 
husband  and  wife:  Held  that  the 
provision  made  by  the  settlement, 
was  a  satisfaction  of  the  legacy, 
[Plait  V.  Piatt]     ....     503 

SECONDARY  EVIDENCE. 

A  claim  under  a  lost  deed  allowed 
on  the  production  of  an  unauthen- 
ticatcd  copy  of  it,  coupled  with  its 
being  recited  and  recognised  in 
other  deeds  and  instruments,  and 
its  being  memorialized  in  the  re- 
gister for  the  West  Riding  of 
Yorkshire,  where  the  lands,  al- 
leged to  be  comprised  in  the  lost 
deed,  were  situate,  and  the  long 
acquiescence  of  parties  interested 
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in  disputing  the  claim,    [l^urutall 
V.  Trappes]      -    -•  -     -     -     308 

SOLICITOR  AND  CLIENT. 
Tlie  Court  will  not  order  a  defendant 
to  produce  letters,  which  passed, 
between  him  and  his  solicitor,  in 
the  relation  of  solicitor  and  client, 
in  the  progress  of  the  cause,  or 
with  reference  to  it,  previously  to 
its  being  instituted,  or  which  con- 
tain legal  advice.  [GarlandY.Scotf] 

See  Notice,  2 — Productiow  of 
Documents,  2. 

SPECIFIC  PERFORMANCE. 
See  Vendor  and  Purchaser. 

STEAM  ENGINE. 
See  Landlord  and  Tenant. 

STOCK  TRANSACTIONS. 
See  Principal  and  Agent* 

TENANT  FOR  LIFE. 
See  Construction,  10. 

TERRIER. 
A  terrier,  though  signed  by  church- 
wardens only,  is  admissible  evi- 
dence in  a  suit  for  tithes  by  a  por- 
tioner  against  an  occupier.  [Lewis 
V  Bridgman]  .     -     -    -    -     316 

TITLE. 
See   Grantor   and   Grantee.-^ 
Judgment. — Vendor  and  Pur- 
chaser. 

TITHES. 
I.  In  general  a  landlord  cannot  be 
made  a  defendant  to  a  bill  for-tithes 
against  his  tenants.    Bot  if  lit  4i 

s  8  3 
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chained  vOh  having  got  into  his 
posBeBsron,- from -his  tenant!  and 
other  persons,  documents  for  the 
purpose  of  preventing  the  plain- 
tiff from  obtuining  evidence  from 
them  in  support  of  his  demand, 
the  landlord  cannot  demur  to  the 
bill.  [Vaif  y.  Drake]  .6+472 
S.  Whetlier  a  court  of  equity  can 
males  a  decree  to  establish  the 
right  to  tithcB,  Qu.    [TSi'rf.]      7a 

3.  A  portiocer  entitled  to  dthe-faay 
is  not  necessarily  entitled  to  tithe 
of  clover,  tares,  vetches,  and  grass 
cut  and  carried  avay  green  1  Sent- 
bit.     [Lacit  V.  Bridgman]  -     31C 

4.  Aterrier thoughiignedbychurch- 
wardens  only,  is  admissible  evi- 
dence in  i  suit  for  tithes  by  a  por> 
tioner  agaiost  an  occupier,  [ihtd.'] 

3ie 

See  DcMiiRREB.— Issue. 
TITLE. 
I.  If,  upon  «  <}ue6(ton  of  title,  the 
Matter  is  satisfied  with  the  evi- 
dence produced  before  him,  but, 
upon  the  bearing  of  an  exception 
to  the  report  the  Court  thinks  the 
evidence  not  sufHcieot ;  the  Court, 
upon  the  application  of  the  ven- 
dor, will  refer  it  back  to  the 
Mailer  to  review  bis  report,  ii 
order  to  give  the  vendor  an  op 
portunity  of  producing  further 
evidence.  [Andrew  v.  Andrea]  390 

a.  Upon  the  allowaoce  of  excep- 
tlODS  to  S  report  approving  of  a 
Ale,  the  Court -will,  upon  the  ap> 

■-  ^  fCoBliaii  of  4fae  veodor,  refer  it 
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b»ck  to  iHb  Matttr  to  fevl«w  bb 
report,  in  orderto  give  the  veiidor 
an  opportunity  df  producing  evi- 
dence to  remove  the  (Ejection. 
[Egerlon  v.  Jimet]  -  -  -  393 
SmGraktob  a»0  Gbakteb,  l.— 

JODOMEHT. PlKADIRQ,     3- 

Policy  of  AsstrHAircB. — Taos- 

TBX.— Vex  DOR  AMD  PoRCHAaEB, 

TRtrSTEE. 

A.  having  contracted  for  the  pur- 
chase of  an  estate,  agreea  by 
deed,  to  convey  it  to  two  part- 
Den  tto  whom  he  Iraa  indebted, 
upon  trust  to  Bel);  ttod  after  pay- 
ing prior  chaifeSi  to  retain  tbeir 
own  detA.  Afid  it  was  provided 
that  the  power  of  sale  might  be 
exercised  by  the  partners  befwe 
any  conveyance  diould  be  made 
to  them.  No  conveyance  was 
ever  made,  or  required  to  he 
made,  to  the  partners,  nor  did 
they  attempt  to  exercise  the 
power  of  sale  j  and  one  of  tbera 
havhig- died,  the  survivor  agrees, 
with  an  agent  of  A.,  to  purchase 
thq  estate :  Held  that  he  was  not 
a  trustee,  but  stood  in  the  situa* 
tioD  of  a  creditor,  with  a  security 
for  his  debt,  and  therefore  was 
not  disqualified  from  purchauog 
the  estate.     ICkamben  v.  trateri] 

TRUSTEE  AND   CESTUI  QUE 

TRUST. 

On  a  tnarriage,  a  sum  of  stock  was 

wttled  ior.  thf  sepante  uw.of 4he 
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wife  fot  life,  renaindisr  for  the 
husband  for  life^  remainder  for 
their-  children.  With  power  to 
change  securities  with  consent  of 
the  wife.  The  dividends  on  the 
stock  being  reduced,  one  of  the 
trustees  in  whom  the  husband  and 
wife  principally  confided,  and 
who,  with  hit  partners,  was  their 
solicitor,  informed  his  co-trustees 
that  he  had  an  opportunity  of 
investing  the  property  in  a  mort- 
gage at  5  per  cent.,  and,  with  the 
consent  of  the  husband  and  wife, 
requested  his  co-trustees  to  ex« 
ecote  a  power  of  attorney  to 
enable  him  to  sell  the  stock.  The 
co-trustees,  without  inquiring  into 
the  matter,  complied :  the  trustee 
sold  the  stock  and  absconded. 
Held  that  the  co-trustees  were 
liable.  [Hantmry  v.  Kirkland]  265 
See  Customary  Fabeholds. — 
Executors  and  Administra- 
tors, 1. 

VENDOR  AND  PURCHASER. 

1.  A  purchaser  who  has  contracted 
for  the  entirety  of  an  estate,  will 
not  be  compelled  to  take  six  un« 
divided  seventh  parts  of  it.  [Dalbi/ 
V.  Pulien]  -  -  *  -  -  -  29 
See  1  Russ.  &  Myl.  396. 

a.  On  a  sale  under  a  decree,  the 
abstract  stated  that  the  vendor 
was  devisee  of  A.,  who  took  as 
heir  to  B.  ^  and,  on  enquiry,  the 
vendor's  solicitor  confirmed  tliat 
statement ;  the  Master  accord- 
inglf  approved  of  the  title*    Just 
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before  the  conveyance  was  exe* 
ruted,  the  purchaser  discovered 
that  C.  was  the  heir  of  B.,  and  it 
appeared  that  the  vendor's  solici- 
tor had  received  information  of 
that  fact,  but  had  concealed  lU 
A  motion,  by  the  purchaser,  to  be 
discharged  from  his  purchase  was 
granted,  though  tl|e  vendor  had 
obtained  a  release  firom  C.  before 
the  motion  was  made.     [Dalbj^  v. 

Pttllen] -29 

See  1  Russ.  &  Myl.  296. 

3.  If,  upon  a  question  of  title,  the 
Master  is  satisfied  with  the  evi* 
dence  produced  before  him,  but, 
upon  Uie  hearing  of  an  exception 
to  the  report,  the  Court  thinks  the 
evidence  not  sufficient,  the  Court, 
upon  the  application  of  the  ven- 
dor, will  refer  it  back  to  the 
Master  to  review  his  report,  in 
order  to  give  the  vendor  an  op* 
portunity  of  producing  further  evi- 
dence.   [  Andrew  v.  Andren>]    390 

4.  Upon  the  allowance  of  excep- 
tions to  a  report  approving  of  a 
title,  the  Court  will,  on  the  appli- 
cation of  the  vendor,  refer  it  back 
to  the  Master  to  review  hb  report, 
in  order  to  give  the  vendor  an 
opportunity  of  producing  evidence 
to  remove  the  objection.  [£gfr- 
tan  V.  Jones]   •     •    •    .    •    3^3 

5.  An  estate  sold  under  a  decree, 
was  described  as  of  a  certain  an- 
nual value:  and,  by  the  condi* 
tions,  compensation  was  to  be 
made  for  any  error  in  the  psrtfcu- 
lar.  The  purchaser  paHMUfnKNMf 
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into  court,  was  lefinto  possession, 
and  took  a  conveyance.  After 
he  got  into  possession,  he  dis- 
covered that  the  rent  was  over- 
stated in  the  particular:  Held 
that  he  was  entitled  to  a  compen- 
sation out  of  his  purchase-money. 
[Conn  v.  Cfliw]    -    -    -    -    447 

See  Grantor  akd  Grantee,  i. — 
Judgment. — Lien.  —  Policy  of 
Assurance. — Principal    and 
Ao  BNT.— Trustee. 
VESTING. 

See  Construction,  5>  9»  i^i  ^2. — 
Portions. 

VOLUNTARY  CONVEYANCE. 

1.  A  conveyance  by  a  debtor,  to 
trustees,  for  payment  of  scheduled 
creditors,  who  do  not  execute  the 
deed,  or  conform  to  its  terms, 
cannot  be  enforced  by  the  credi- 
tors. [Garrard  v.  Lord  Lauder- 
dale] 1 

2.  A  father  conveys  his  estates  to 
trustees  for  paying  off  annuities 
granted  by  his  son,  together  with 
the  arrears,  and  also  the  son's 
debts  if  they  thought  proper  to 
pay  them,  remainder  to  himself 
for  life,  remainder  to  his  son  in 
fee.  The  annuities  were  men- 
tioned in  a  schedule,  but  the  an- 
nuitants were  not  parties  to  the 
deed.  The  father  and  son  then 
execute  other  deeds,  varying  the 
former  trusts :  Motion  by  one  of 
the  scheduled  creditors  to  restrain 
the  trustees  from  executing  the 
trusts  of  the   subsequent  deeds 
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until  they  had  performed  the 
trusts  of  rfie  first,  refused.  [IVal- 
vnfn  V.  CoMtts]    -    -     -    -     -     H 

WEST  INDL\  ESTATE. 

A  testator,  resident  in  Jamaica,  de- 
vised the  rents,  issues  and  profits 
of  his  estate,  called  Islington  and 
Cove's  Pen,  in  that  island,  to  A. 
B.  Held  that  the  estate  and  the 
slaves,  mules,  cattle  and  machi- 
nery thereon  passed  under  this 
devise.    [^Stewart  v.  Gamdt]   398 

WILL. 

1.  A  statuary  bequeathed  articles 
used  in  his  business  by  their  tech- 
nical names,  some  of  which  were 
very  obscurely  written.  Reference 
directed  to  ascertain  what  was 
meant,  the  Master  taking  to  his 
assistance  persons  skilled  in  writ- 
ing, and  acquainted  with  articles 
used  by  statuaries.  [Goblet  v. 
Beechey]       ------     24 

2.  A  testator  after  giving  several  an- 
nuities for  lives,  each  gift  com- 
mencing with  the  word  "  Item," 
proceeds  thus :  "  Item,  I  give  to 
my  wife  1,200  /.  a  year  during  her 
life,  and  also  my  furniture  and 
house,  and  afler  her  decease  to 
S.  S.  and  his  heirs.  Held  that  S. 
S.  was  entitled  to  the  fund  for 
payment  of  the  annuity  as  well  as 
to  the  house  and  furniture.  [Old* 
man  v.  Slater"]  -     -     -    •    -    84 

3.  A  testator,  resident  in  Jamaica, 
devised  the  rents,  issues  and  pro- 
fits of  his  estatCi  called  Islington 
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and  Covers  Pen,  In  that  island,  to 
A.  B.  Held  that  the  estate  and 
the  slaves,  mules,  cattle  and  ma- 
chinery thereon  passed  under  this 
devise.     [Stewart  v.  Gamett]   398 

4.  Devise  of  "  one  moiety  of  the 
rents  of  my  estate  named  L.,  to 
be  divided  equally  amongst  my 
grandchildren;  the  other  moiety  of 
the  rents  of  my  said  estate  I  give 
to  R.  and  his  heirs  :"  Held  that 
the  grandchildren  took  the  fee, 
as  tenants  in  common,  in  a  moiety 
of  the  estate.    [Ibid]       •    -     398 

5.  A  testator,,  having  one  nephew 
and  one  niece,  and  eight  great- 
nephews  and  nieces  living  at  his 
death,  gave  one  tenth  of  his  resi- 
due to  his  nephew,  and  another  to 
his  niece,  and  the  remainder  to 

-  trustees  in  trust  for  their  children, 
at  21:  and  he  empowered  his 
trustees  to  apply  all  or  any  part 
of  their  respective  shares,  for 
their  advancement.  Held  that  all 
the  great- nephews  and  nieces 
born  before  the  eldest  attained 
21,  though  after  the  testator*s 
death,  were  entitled  to  shares. 
[Titcomb  y.  Butler^   -     -     -     4^7 

6.  Testator  gave  the  yearly  sum  of 
2,000/.  sterling,  to  his  wife  for 
her  life,  and  after  her  decease,  to 
his  trustees,  upon  the  same  trusts 
as  after  declared  concerm'ng  the 
yearly  sum  of  3,000  /.  He  then 
gave  to  his  trustees  the  yearly 
sum  of  3,000/.  sterling  to  issue 
out  of  a  sufficient  sum  of  stock  in 
the  5  per  cents.,  to  be  invested 


in  the  namer  of  his  trusteat  for 
that    purpose,    in    trust   for    his 
daughter  for  life,  and  after  her 
decease,   for  her  children.    The 
trustees  invested  100,000/.  5  per 
cents.,  to  answer  the  two  yearly 
sums.    The  stock  was  afterwards 
converted     into     4    per   cents., 
whereby   the    dividends    becakne 
insufficient    to    pay    the     yearly 
sums.    Held   that    the    legatees 
were  not  entitled  to  have  the  de- 
ficiency supplied  out  of  the  tes- 
tator's residuary  estate.     [Kendall 
V.  Russell]  -     -     -     -     -     -     424 

7.  Testator  bequeathed  his  residu- 
ary estate  to  trustees,  upon  trust 
to  transfer   the    same    unto    his 
great-nephews    and    nieces;    the 
shares  of  the  boys  to  be  transfer- 
able to  them  at  21,  and  those  of 
the  girls  at  21  or  marriage,  and 
to  accumulate    for  them  in  the 
mean  time,  with  benefit  of  accruer 
and  survivorship :  and,  in  case  of 
the  death  of  all  the  said  children 
except  one,  before  their   shares 
became  vested,  then  upon  trust  to 
transfer   the   whole,   to   the  sur- 
vivor, at  the  age  or  time  afore- 
said.    Held  that  a  great-nephew 
born  afler  the  testator's  death,  but 
before   any   of  his  other  great- 
nephews  or  nieces  attained  2 1  or 
married^  was  entitled  to  a  share 
of  the  testator's  residuary  estate. 
[JBa/m  V.  Balm]    -     -     -     -     49a 

8.  A  testatrix  directed  her  resi- 
duary estate  to  be  divided  into 
three  equal  shares,  and  gave  one 
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Bhare  to  the  children  of  I.  M., 
one  share  to  the  children  of  W. 
H.  (subtracting  from  their  share 
the  2,000  /.  that  W.  H.  owed  the 
testatrix),  and  the  remaining  third 
part  to  the  children  of  R.  H. 
Held  that  the  2,000/.  was  to  be 
considered  as  part  of  the  residue ; 
that  the  residue  was  to  be  divided 
into  three  equal  parts,  and  that 
the  fi,ooo/.  was  to  be  taken  as 
part  of  the  share  of  tlie  children 
of  W.  H.     [Murray  v.  Samson] 

536 

&f    CONSTRUCTIOy,    12,     I5, — LE- 
GACY.— ^Legacy    Duty,  2. 

Personal   Estate.  — Remote- 

KKSS. 

WITNESS. 

1.  A  legacy  to  a  witness  to  a  will 
relating  to  personal  estate  only,  is 


not   void  under  25  Geo.  2,  c.  6. 
[Foster  v.  Banbury]    -    -     -     40 

2.  A.  was  served  with  a  tubpttna 
duces  tecum  to  produce  a  deed  in 
his  possession,  which  was  to  be 
proved  by  the  subscribing  wit- 
ness, but  he  refused  ;  ordered  that 
he  should  produce  the  deed  at  his 
own  expense;  that  the  witness 
should  attend  at  his  expense,  and 
that  he  should  pay  all  the  other 
expenses  caused  by  his  refusal. 
[Bradshaw  v.  Bradshaw]      -     285 

See  1  Russ.  &  Myl.  358. 

3.  Leave  given,  before  publication, 
to  examine  a  witness  (who  had 
been  examined  and  cross-exa- 
mined) as  to  circumstances 
brought  to  his  recollection,  afler 
his  examination  in  chief.  [Cock- 
erell  Y*  Cholmeky]      -     -    -     313 

Sec  Examination  de  bene  esse. 
— Practice,  16. 


ERRATUM. 

Under  the  head  "  Annuity,"  anid  page  576,  add  a  reference  to  Constkuc- 

tion,  10. 
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